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174  Filed  Jan  19  1948  Harry  M.  Hull,  Clerk 

IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
OF  COLUMBIA 

BURNHAM  CHEMICAL  COMPANY,  a  corporation, 
5653  College  Avenue  Oakland  11,  California, 

Plaintiff , 
v. 

JULIUS  A.  KRUG,  Secretary  of  the  Interior;  OSCAR  L. 

CHAPMAN,  Under  Secretary  of  the  Interior;  and 
FRED  W.  JOHNSON,  Director  of  the  Bureau 
of  Land  Management, 

Defendants . 

Amended  Complaint  for  Injunction  and  Other 
Equitable  Relief. 

Now  comes  plaintiff  above  named  and  for  cause  af  action 
against  defendants  above  named,  respectfully  states  as 
follows : 

I 

Parties 

Plaintiff,  the  BURNHAM  CHEMICAL  COMPANY,  is  a 
corporation  duly  organized  and  existing  under  the  laws  of 
the  State  of  Nevada. 

Defendant  JULIUS  A.  KRUG  is  the  duly  appointed, 
qualified  and  acting  Secretary  of  the  Interior  of  the 
United  States. 

Defendant  OSCAR  L.  CHAPMAN  is  the  duly  appointed, 
qualified  and  acting  Under  Secretary  of  the  Interior  of  the 
United  States. 

Defendant  FRED  W.  JOHNSON  is  the  duly  appointed, 
qualified  and  acting  Director  of  the  Bureau  of  Land  Man¬ 
agement  of  the  Department  of  the  Interior  of  the  United 
States. 
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Jurisdiction 

This  proceeding  is  instituted  under  Sections  44  and  57  of 
Chapter  3  of  the  Judiciary  Code  (1929)  of  the  District  of 
Columbia  (Title  11,  Sections  307  and  315  of  the  1940!  Code 
of  the  District  of  Columbia).  The  matter  in  controversy 
herein  exceeds,  exclusive  of  interest,  attorneys ’  fee$  and 
costs,  the  sum  of  three  thousand  dollars. 

175  The  unlawful  acts  herein  described  are :  the  failure 
and  refusal  of  Defendants,  in  1928,  to  perforin  the 
ministerial  act  of  issuing  a  prospecting  permit  to  plaintiff 
under  Section  23  of  the  Mineral  Leasing  Act  of  February 
25,  1920  (41  Stat.  437),  which  “ directed”  the  issuance  of 
such  permits ;  the  continuing  refusal  of  defendants  to  apply 
the  law  and  regulations  applicable  to  plaintiff’s  applications 
for  a  sodium  prospecting  permit  and  a  sodium  lease^  and 
the  unlawful  construction  and  misapplication  of  the  Mining 
Laws  by  defendants,  to  plaintiff’s  great  detriment  and  loss. 
This  Complaint  make  application  to  this  Court  to  issue 
an  order  directing  Defendants  to  consider  said  applica¬ 
tions  in  the  light  of  the  facts  and  in  conformity  with  law 
and  regulations  at  the  time  plaintiff’s  said  applications 
were  filed.  The  unlawful  acts  complained  of  were,  in  large 
part,  performed  within  the  District  of  Columbia.  j 

i 

in  i 


Statute 


Pertinent  parts  of  the  Act  of  February  25,  1920j  (41 
Stat.  437),  hereinafter  sometimes  referred  to  as  ‘fThe 
Leasing  Act  ’  ’,  provide  as  follows :  j 

Sec.  23.  “  .  .  .  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  . . .,  to  grant  to  any  qualified  appli¬ 
cant  a  prospecting  permit  which  shall  give  the  exclusive 
right  to  prospect  far  .  .  .  borates  ...  of  sodium  dissolved 
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in  and  soluble  in  water,  and  accumulated  by  concentration, 
in  lands  belonging  to  the  United  States  for  a  period  of  not 
exceeding  two  years:  .  .  .  the  area  to  be  included  in  such 
a  permit  shall  be  not  exceeding  two  thousand  five  hundred 
and  sixty  acres  of  land  in  reasonably  compact  form:  .  .  .” 

Sec.  24.  “  .  .  .  upon  showing  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  valuable  deposits  of  one  of 
the  substances  enumerated  in  section  23  hereof  has  been 
discovered  by  the  permittee  .  .  .  the  permittee  shall  be 
entitled  to  a  lease  for  one-half  of  the  land  embraced  in  the 
prospecting  permit,  .  .  .  The  permittee  shall  also  have 
the  preference  right  to  lease  the  remainder  of  the  lands 
embraced  within  the  limits  of  his  permit . . .  Lands  known 
to  contain  such  valuable  deposits  as  are  enumerated  in 
section  23  hereof  and  not  covered  by  permits  or  leases, . .  . 
shall  be  held  subject  to  lease,  and  may  be  leased  by  the 
Secretary  of  the  Interior  through  advertisement,  competi¬ 
tive  bidding,  or  such  other  methods  as  he  may  by  general 
regulations  adopt,  ...  ;  all  leases  to  be  conditioned  upon 
the  payment  by  the  lessee  of  such  royalty  of  not  less  than 
one-eighth  of  the  amount  or  value  of  the  production  as 
may  be  fixed  in  the  lease, . . .  ” 

Sec.  37.  “That  the  deposits  of  .  .  .  sodium  ...  in  lands 
valuable  for  such  minerals,  .  .  .  shall  be  subject  to  disposi¬ 
tion  only  in  the  form  and  manner  provided  in  this  Act, .  . . 
except  as  to  valid  claims  existent  at  date  of  passage  of  this 
Act  and  thereafter  maintained  in  compliance  with  the  laws 
under  which  initiated,  which  claims  may  be  perfected  under 
such  laws,  including  discovery.” 

176  IV 

Regulations 

Regulations  concerning  sodium  mining  leases  and  pros¬ 
pecting  permits  under  the  Act  of  February  25,  1920,  were 
approved  by  the  Secretary  of  the  Interior  on  May  28,  1920, 
and  promulgated  in  Department  of  the  Interior  General 
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Land  Office  Circular  No.  699.  Pertinent  parts  of  said 
regulations  provide  as  follows : 

Department  of  the  Interior 
General  Land  Office 
Washington,  D.  C. 

May  28, 1920 

Sodium  Regulations. 

Permits  Authorizing  Exploration  of  Public  Lands 

for  Sodium 

Registers  and  receivers ,  United  States  land  office\ s:  .  .  . 
the  following  rules  and  regulations  will  govern  the  issuance 

of  such  permits :  j 

•  •  • 

2.  Lands  to  which  applicable —  .  .  .  not  more  than  2,560 
acres  of  public  lands  of  the  United  States  ...  i 

3.  Rights  under  permit — The  permit  will  confer  upon 
the  recipient  the  exclusive  right  to  prospect  for  chlorides, 
sulphates,  borates,  silicates,  or  nitrates  of  sodium,  dissolved 
in  and  soluble  in  water,  and  accumulated  by  concentration, 
on  the  lands  embraced  therein.  In  the  exercise  of  this 
right  the  permittee  shall  be  authorized  to  remove  from  the 
premises  only  such  material  as  may  be  necessary  to  experi¬ 
mental  work  and  the  demonstration  of  the  existence  of 
such  deposits  or  any  of  them  in  commercial  quantities. 

4.  Reward  for  discovery — If  the  permittee  within  the 
two  years  specified  shall  discover  valuable  deposits  of  one 
or  more  of  the  forms  of  sodium  as  described  in  sai<Jl  act 
within  the  area  covered  by  his  permit,  such  discovery  £hall 
entitle  him  to  a  lease  of  one-half  of  the  land  embraced  in 
the  permit,  to  be  taken  in  compact  form.  The  discovery 
of  a  valuable  deposit  of  sodium  under  this  permit  Shall 
be  construed  as  the  discovery  of  a  deposit  which  yields 
commercial  sodium  in  commercial  quantites. 

The  remainder  of  the  land  embraced  in  such  permit,  if 
containing  deposits  of  sodium,  will  thereafter  become  sub¬ 
ject  to  lease,  under  such  regulations  as  may  be  fqund 
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requisite  in  dealing  with  the  land  containing  said  deposit, 
the  permittee  having  a  preference  right  to  lease  snch 
remainder. 

•  •  • 

7.  On  the  receipt  of  the  application,  if  fonnd  in  com¬ 
pliance  with  the  terms  of  the  act,  a  permit  will  issne  and 
the  district  land  officers  be  promptly  notified  thereof. 
177  8.  Form  of  permit. — The  form  of  permit  issued 

under  this  act  will  be  in  substance  as  follows : 

The  United  States  of  America, 
Department  of  the  Interior. 

Sodium  Prospecting  Permit 

Know  all  men  by  these  presents,  that  the  Secretary  of 
the  Interior,  under  and  by  virtue  of  the  act  of  Congress 
entitled  1  ‘An  act  to  promote  the  mining  of  coal,  phosphate, 
oil,  oil  shale,  gas,  and  sodium  on  the  public  domain/  ’  ap¬ 
proved  February  25,  1920,  has  granted  and  does  hereby 

grant  a  permit  to _ of  the  exclusive  right 

for  a  period  of  two  years  from  date  hereof  to  prospect  the 

following  described  lands  .  for  chlorides, 

sulphates,  carbonates,  borates,  silicates,  or  nitrates  of  so¬ 
dium,  dissolved  in  and  soluble  in  water,  and  accumulated 
by  concentration,  but  for  no  other  purpose,  upon  the  ex¬ 
press  conditions  as  follows,  to  wit : 

1.  To  begin  the  prospecting  for  said  minerals  within 
ninety  days  from  date  hereof  and  to  diligently  prosecute 
the  exploration  and  experimental  work  during  the  period 
of  such  permit,  in  the  manner  and  extent  as  follows,  to  wit : 

2.  To  remove  from  said  premises  only  such  material 
as  may  be  necessary  to  experimental  work  and  the  demon¬ 
stration  of  the  existence  of  such  deposits  in  commercial 
quantities. 

3.  To  afford  all  facility  for  inspection  of  such  explora¬ 
tory  work  on  behalf  of  the  Secretary  of  the  Interior,  and 


7 


to  report  fully  when  required  all  matters  pertaining  to 
the  character,  progress,  and  results  of  such  exploratory 
work,  and  to  that  end  to  keep  and  maintain  such  accpunts, 
logs,  or  other  records,  as  the  Secretary  of  the  Interiojr  may 
require. 

4.  Not  to  assign  or  transfer  the  permit  granted  hereby 
without  the  express  consent  in  writing  of  the  Secretary  of 
the  Interior. 

Expressly  reserving  to  the  Secretary  of  the  Interior  the 
right  to  permit  for  joint  or  several  use  such  easements  or 
right  of  way  upon,  through  or  in  the  lands  covered  hereby, 
as  may  be  necessary  or  appropriate  to  the  working  of  the 
same,  or  of  other  lands  containing  the  deposits  described 
in  said  act,  and  further  reserving  the  right  and  authority 
to  cancel  this  instrument  for  failure  of  the  permittee  or 
licensee  to  exercise  due  diligence  in  the  execution  <}f  the 
prospecting  work  in  accordance  with  the  terms  hereof. 

Valid  existing  rights,  acquired  prior  hereto,  on  the  lands 
described  herein,  will  not  be  affected  hereby. 

In  witness  whereof,  I  have  affixed  my  signature  hereto 

and  the  seal  of  the  Department,  this . day  of . I . , 

19.....  ! 

Secretary  of  the  Interior. 

178  Regulations  Pertaining  to  Leases  for  Lands 

Containing  Sodium 

The  act  of  February  25, 1920  (Public  No.  146),  in  section 
24,  authorized  the  Secretary  of  the  Interior,  under  such 
general  regulations  as  he  may  adopt,  to  lease,  for  the  pro¬ 
duction  of  the  sodium  and  other  mineral  deposits  contained 
therein,  public  lands,  except  those  in  San  Bernaijdino 
County,  California : 

A.  Known  to  contain  sodium  in  commercial  quantity 
and  character  and  found  in  some  or  any  of  the  forms 
described  in  said  act. 


I 
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B.  Embraced  in  any  permit,  under  which  the  existence 
of  snch  deposits  has  been  demonstrated,  bnt  not  included  in 
the  lease  awarded  to  the  permittee,  and  by  virtue  of  such 
authority  the  following  regulations  are  hereby  prescribed: 

1.  Qualifications  of  applicants. — Applications  for  leases 
in  the  form  as  herein  provided  may  be  filed  in  the  proper 
district  land  office,  addressed  to  the  Commissioner  of  the 
General  Land  Office  for  any  lands  in  classes  A  and  B,  by 
citizens  of  the  United  States,  an  association  of  such  citizens 
or  corporations  organized  under  the  laws  of  any  State  or 
Territory  thereof;  the  qualifications  of  the  applicant  in 
this  respect  to  be  fully  covered  by  the  application. 

2.  Area  and  description. — Leases  are  authorized  by  the 
terms  of  the  act  for  an  area  not  exceeding  2,560  acres,  but 
will  be  granted  only  for  such  area  as  may  be  shown  to 
the  satisfaction  of  the  Secretary  of  the  Interior  to  contain 
deposits  of  sodium,  in  such  form  and  quantities  as  to  con¬ 
stitute  a  commercial  value,  and  will  be  limited  to  lands 
reasonably  compact  in  form  and  described  by  legal  sub¬ 
divisions  of  the  public  land  surveys,  if  surveyed,  or  if  un¬ 
surveyed,  by  the  approximate  description  they  will  bear 
when  surveyed;  the  survey  in  the  latter  case  to  be  made 
at  the  expense  of  the  applicant  if  the  application  for  lease 
is  otherwise  found  satisfactory,  the  descriptions  of  the  land 
in  the  lease  when  granted  to  conform  to  the  official  survey. 

3.  Action  by  register  and  receiver. — Applications  when 
filed  with  the  district  land  office  will  be  given  the  current 
serial  number,  promptly  noted  of  record  and  transmitted 
to  the  Commissioner  of  the  General  Land  Office,  accom¬ 
panied  by  a  statement  as  to  the  status  of  the  lands  embraced 
therein.  After  the  receipt  of  such  applications,  no  appli¬ 
cations,  filings,  or  selections  for  the  lands  embraced  therein 
will  be  permitted  until  so  directed;  except  applications  for 
leases  under  this  act. 

4.  Notice  of  application. — When  an  application  for  a 
lease  is  filed  in  the  district  land  office,  notice  thereof  shall 
be  published  at  the  expense  of  the  applicant  in  a  general 
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newspaper  to  be  designated  by  the  register,  published  in 
the  county  where  the  lands  are  situated,  describing  the 
lands  embraced  therein,  stating  the  purpose  of  the  Appli¬ 
cation  and  that  it  will  be  submitted  to  the  Commissioner 
of  the  General  Land  Office  for  action  within  30  days 'from 
the  date  fixed  therein,  advising  all  adverse  claimants  or 
protestants  that  if  they  desire  to  object  or  protest  any 
interest  as  against  the  application,  prompt  action  to  that 
end  should  be  taken;  and  further  advising  the  public!  that 
any  other  applications  for  lease  of  the  same  lands  mhy  be 
filed  at  any  time  during  said  period  of  publication  without 
publication  of  notice  of  said  second  or  further  application, 
in  which  case  applications  so  filed  will  be  considered  as 
prescribed  in  section  5  hereof.  Proof  of  publication  will 
be  required  prior  to  action  by  the  commissioner  orj  the 
application  for  lease.  | 

179  5.  Action  in  General  Lmd  Office. — On  the  receipt 

of  the  application  or  applications  in  the  General 
Land  Office,  the  same  will  be  considered,  investigation 
made  if  deemed  necessary,  and  submitted  to  the  Secretary 
of  the  Interior  with  appropriate  recommendation  and  re¬ 
port  as  to  the  proper  action  to  be  taken  thereon,  giving 
due  consideration  to  the  proposed  effectual  development 
of  the  alleged  sodium  deposits,  and  the  amount  of  ca 
to  be  invested  therein;  the  award  of  priority  in  cas 
conflicting  applications  to  be  determined  by  the  respective 
proposed  investments,  date  of  productive  development  pro¬ 
posed  by  the  several  applicants,  and  any  equities  that  may 
exist  in  one  or  more  of  the  applicants  resulting  from  im¬ 
provement  or  development  under  claims  made  under  other 
laws. 

6.  Lease  by  permittee. — The  permittee  for  lands  in  class 
B  has  a  preference  right  within  the  two  years  of  his  perjnit 
to  file  application  to  lease  any  or  all  of  the  land  included 
in  his  permit,  upon  showing  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  he  has  discovered  a  valuable 
deposit  of  sodium  thereon.  Any  lands  not  leased  by  the 
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permittee  will  be  subject  to  be  leased  by  others  under  the 
terms  set  forth  in  sections  3,  4  and  5  of  these  regulations. 

•  •  • 

8.  Lease  a  waiver  of  other  claims. — The  acceptance  of  a 
lease  under  the  provisions  of  this  act  will  be  construed  as 
a  waiver  and  relinquishment  of  all  claims  on  the  part  of 
the  applicant  for  any  lands  embraced  within  said  lease 
and  claimed  under  the  provisions  of  any  other  law. 

9.  Form  and  contents  of  application. — Applications  for 
leases  must  be  under  oath,  and  should  be  filed  in  the  proper 
district  land  office,  addressed  to  the  Commissioner  of  the 
General  Land  Office.  No  specific  form  of  application  is 
required,  and  no  blanks  will  be  furnished,  but  it  should 
cover  in  substance  the  following  points : 

( a )  Applicant ’s  name  and  address. 

(b)  Proof  of  citizenship  of  applicant,  by  affidavit  of 
such  fact,  if  native  bora ;  if  naturalized,  by  a  certified  copy 
of  a  certificate  thereof  in  the  form  provided  for  use  in 
public  land  matters,  unless  such  copy  is  on  file.  If  the 
applicant  is  an  association,  each  member  thereof  must  show 
his  qualifications  as  above  stated;  if  a  corporation,  a  cer¬ 
tified  copy  of  the  articles  of  incorporation  must  be  filed, 
together  with  a  showing  as  to  the  residence  and  citizenship 
of  its  stockholders. 

(c)  A  statement  that  the  applicant  has  no  lease  under 
the  provisions  of  this  section,  nor  any  other  application 
for  lease  thereunder  pending,  and  that  he  does  not  hold 
interests  in  such  leases  or  applications  which,  with  the 
land  applied  for,  will  exceed  2,560  acres  in  the  same  State. 

(d)  Description  of  land  for  which  the  lease  is  desired, 
by  legal  subdivisions  if  surveyed,  and  by  metes  and  bounds 
if  unsurveyed,  in  which  latter  case  the  description  should 
be  connected  to  some  corner  of  the  public  land  surveys 

where  practicable,  or  to  some  permanent  landmark. 
180  If  the  land  is  unsurveyed,  the  applicant,  after  he 
has  been  awarded  the  right  to  a  lease,  but  before 
the  issuance  thereof,  will  be  required  to  deposit  with  the 


United  States  surveyor  general  of  the  State  where  the 
land  is  located  the  estimated  cost  of  making  a  survey  of 
the  lands,  any  balance  remaining  after  the  work  is  com¬ 
pleted  to  be  returned.  This  snrvey  will  be  an  extension 
of  the  public  land  surveys  over  the  tract  applied  for,  the 
leased  land  to  be  conformed  to  legal  subdivisions  of  such 
survey  when  made. 

(e)  Evidence  that  the  land  is  valuable  for  its  sodium 
content,  except  so  much  thereof  as  is  necessary  for  the 

extraction  and  reduction  of  the  leased  minerals,  with  a 
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statement  as  accurate  as  may  be  of  the  character  and 
extent  and  mode  of  occurrence  of  the  sodium  deposits  in 
the  lands  applied  for. 

(f)  Proposed  method,  so  far  as  determined,  as  tq  the 
process  of  mining  and  reduction  to  be  adopted,  the  dili¬ 
gence  with  which  such  operations  will  be  carried  on,  and 
the  contemplated  investment  in  reduction  works  and  de¬ 
velopment,  and  the  capital  available  therefor. 

(g)  The  application  shall  be  accompanied  by  a  notice 
for  publication,  in  duplicate,  prepared  for  the  signature 
of  the  register,  in  substantially  the  following  form : 

Serial  No .  ! 


Department  of  the  Interior 
U.  S.  Land  Office  at . . . i — 


Notice  of  Application  for  Sodium  Lease. 

Notice  is  hereby  given  that  in  pursuance  of  the  act  of 

Congress,  approved  February  25,  1920, . j . , 

whose  post  office  address  is . ,  has  made 

application  for  sodium  lease  covering  the  following  de¬ 
scribed  lands : . [. 

Any  and  all  persons  claiming  adversely  any  of  the  above 
described  lands  are  required  to  file  their  claims  in  fhis 

office  on  or  before . ,  otherwise  their  claims 

will  be  disregarded  in  the  granting  of  such  lease. 

_ ,  Register. 
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The  register  will  fix  the  time  within  which  adverse  or 
conflicting  claims  may  be  filed  at  not  less  than  30  nor  more 
than  40  days  from  first  publication. 

181  10.  Disposition  of  application. — (a)  The  appli¬ 

cation  will  be  given  the  current  serial  number  by 
the  register  and  receiver,  noted  on  their  records,  and  the 
notice  for  publication  will  be  signed  by  the  register. 

(b)  One  copy  of  the  signed  notice  will  be  delivered  to 
the  applicant,  who  will  cause  the  same  to  be  published  in 
a  newspaper  to  be  designated  by  the  register,  of  general 
circulation,  and  best  adapted  to  give  the  widest  publicity 
in  the  county  where  the  land  is  situated.  If  the  land  is 
in  two  or  more  counties,  notice  must  be  published  in  each. 
Notice  must  also  be  posted  in  the  local  land  office  during 
the  period  of  publication. 

(c)  At  the  expiration  of  the  period  of  publication  the 
evidence  of  publication  and  posting  in  said  office  should 
be  promptly  transmitted  by  the  register  and  receiver  to 
the  Commissioner  of  the  General  Land  Office,  with  a  state¬ 
ment  of  the  status  of  the  land  involved  as  to  conflicts, 
withdrawals,  protests,  and  any  other  matters  that  may  be 
necessary  to  determine  the  availability  of  the  land  or 
deposits  therein  for  lease. 

11.  Form  of  lease. — 

•  •  • 


Repealing  Clause,  etc. 

Repealing  and  saving  clause. — Section  37  of  the  act  pro¬ 
vides  that  hereafter  the  deposits  of  coal,  phosphate,  sodium, 
oil,  oil  shale,  and  gas  referred  to  and  described  in  the  act 
may  be  disposed  of  only  in  the  manner  provided  by  the 
act,  “except  as  to  valid  claims  existent  at  date  of  passage 
of  this  act,  and  thereafter  maintained  in  compliance  with 
the  lawrs  under  which  initiated,  which  claims  may  be  per¬ 
fected  under  said  laws,  including  discovery”.  As  to  so¬ 
dium  claims,  those  claims  initiated  under  the  preexisting 
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law  may  go  to  patent  which,  at  the  date  of  the  act,  jwere 
valid  mining  locations,  duly  made  and  maintained  as  such 
on  lands  subject  to  such  location  at  the  date  initiated.  | 

V 

Definition  of  Terms 

“Kramer  District”  refers  to  a  large  desert  area,  approxi¬ 
mately  fifty  (50)  miles  square,  comprising  much  of  ijCem 
County,  California,  in  which  irregular  deposits  of  sodium 
borates  occur.  It  includes  particularly  Sections  24  and  26, 
T.  11  N.,  R.  8  W.,  and  Sections  18  and  20,  T.  11  N.,  R.  \  W., 
S.  B.  Meridian.  (A  map  of  certain  portions  of  the  Kramer 
District,  referred  to  in  this  Complaint,  is  set  forth  in  YlII, 
infra.) 

The  “Little  Placer”  is  a  ten-acre  portion  of  Section  24, 
supra,  more  particularly  described  as  the  SW}4,  SW^, 
NE14  of  said  section. 

“Tincal”  and  “kernite”  are  sodium  borates  in  the  fd>rms 
named  in  the  Leasing  Act  of  February  25,  1920; 

182  “Colemanite”  and  “ulexite”  are  calcium  bdrate 
ores,  containing  borox,  but  not  in  the  forms  naimed 
in  the  Leasing  Act. 

VI 

Purpose  of  Leasing  Act 

Congress  passed  said  Leasing  Act,  among  other  reasons, 
for  the  purpose  of  obtaining  royalties  from  the  production 
of  mineral  wealth  on  the  public  domain.  The  committee 
report  on  the  Act  announced  its  intent  and  purposb  as 
follows  (H.  R.  Vol.  2,  66th  Congress,  2nd  Session,  Report 
No.  398) : 

“The  present  Senate  Bill  as  well  as  the  House 
above  referred  to  has  advanced  the  conservation  theoijy  to 
the  extent  that  no  mineral  deposits  of  lands  containing 
the  same,  covered  by  the  Act,  shall  be  granted  in  f^e  to 
any  applicant,  except  as  to  valid  claims  referred  tb  in 
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Sec.  37,  but  in  all  cases  the  same  shall  be  held  under  lease 
from  the  Government  upon  designated  royalty. 

•  •  * 

“We  have  therefore  reached  the  point  where  all  remain¬ 
ing  mineral  deposits  in  the  public  lands  covered  by  the  Act 
are  retained  in  Government  ownership,  subject  to  lease  to 
qualified  applicants  upon  payment  of  royalty, .  . .” 

Section  32  of  said  Leasing  Act  states : 

That  the  Secretary  of  the  Interior  is  authorized  •  •  * 
to  do  any  and  all  things  necessary  to  carry  out  and  accom¬ 
plish  the  purposes  of  this  Act. 

VII 

Applicability  of  Leasing  Act  to  Kramer  District. 

The  Geological  Survey  issued  Bulletin  785-C  on  October 
5, 1926,  entitled  “Borate  Deposits  in  the  Kramer  District.’ ’ 
This  stated  (p.  51) : 

“The  records  just  given,  though  incomplete,  show  that 
the  borate  deposits  are  extremely  irregular  in  form  and 
distribution,  being  present  in  the  shale  at  some  places  and 
absent  at  others  near  by,  and  that  the  structure  of  the 
Tertiary  rocks  within  which  they  lie  is  exceedingly  com¬ 
plex.  It  is  evident,  therefore,  that  the  occurrence  of  a 
borate  deposit  beneath  any  given  spot  in  the  alluvium  that 
mantles  the  district  is  utterly  unpredictable,  and  that  the 
limits  of  the  deposits  can  be  determined  only  by  under¬ 
ground  exploration. 

•  •  • 

A  much  fuller  report  on  the  Kramer  deposits  is  in  prep¬ 
aration  by  H.  S.  Gale.” 

Thereafter,  on  January  1,  1927,  one  Hoyt  S.  Gale,  an 
eminent  mining  engineer  and  chemist  in  the  City  of 
Los  Angeles,  State  of  California,  published  an  arti- 
183  cle  in  the  Engineering  and  Mining  Journal  for 
January  1,  1927  (Vol.  123,  No.  1,  page  10),  entitled, 


“A  New  Borate  Mineral. ’ ’  The  new  mineral  was  sodium 
borate  and  the  name  proposed  for  it  was  “kernite.” |  The 
first  part  of  the  above-mentioned  article  announcing  to  the 
public  this  new  mineral  and  the  land  on  which  it  wa^  dis¬ 
covered,  is  quoted  below : 

“Another  new  borate  mineral  has  been  found  in  Cali¬ 
fornia.  It  is  a  clear,  colorless  mineral  of  composition  like 
borax  except  that  it  contains  less  water  of  crystalization. 
It  is  the  best  commercial  borax  mineral  yet  found,  because 
a  pound  of  it  will  yield  1.39  pounds  of  borax,  and  all  that 
is  necessary  to  produce  borax  from  it  is  to  dissolve  the 
new  mineral  in  water  and  let  it  recrystallize.  This  is  the 
statement  of  W.  T.  Schaller,  of  the  U.  S.  Geological  Survey, 
mineral  and  pronounces  its  composition  to  be  NaB4G7.4H 
who  has  made  careful  examinations  and  analysis  of  the  new 
mineral  and  pronounces  its  composition  to  be  Na2B- 
407.4HaO.  The  name  proposed  is  Kernite,  after  Kern 
County.” 

VIII 


Application  of  Plaintiff  for  Prospecting  Permit  j 

Plaintiff  being  advised  of  the  existence  of  sodium  borates 
in  the  Kramer  District  by  the  above-mentioned  bulletin, 
issued  by  the  Geological  Survey,  and  by  announcements  in 
the  Engineering  and  Mining  Journal,  caused  its  President, 
one  G.  B.  Burnham,  an  engineer  and  chemist,  to  make  an 
examination  of  said  area.  Thereupon,  the  said  Burnham, 
in  July,  1927,  made  a  trip  to  Kern  County,  California,  and 
an  extended  study  of  some  forty-six  square  miles  of  the 
Kramer  District,  and  examined  the  plats  and  maps,  and 
records  in  the  General  Land  Office  with  respect  to  claims 
filed  in  said  District.  He  took  samples  of  Kernite,  tii|cal, 
and  other  borates  found  in  old  shafts  where  wells  had  been 
dug;  he  conferred  with  Hoyt  S.  Gale,  mining  engineer,  ^nd 
also  made  scientific  investigations  in  plaintiff’s  laboratory 
of  the  borate  samples.  As  a  result  of  all  of  these  studies, 
he  reported  that  there  was  very  little  geological  knowledge 
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of  the  territory  as  to  where  borate  deposits  might  be 
found;  that  their  location  could  not  be  ascertained  by 
any  indications  on  the  surface  of  the  desert;  that  the 
location  of  such  deposits  could  only  be  discovered  by  drill 
holes,  but  that  pursuant  to  Kegulations  contained  in  Gen¬ 
eral  Land  Office  Circular  699,  a  prospecting  permit  might 
be  obtained  to  determine  under-surface  deposits  by  drill 
holes.  Thereupon,  to  wit,  early  in  1928,  plaintiff  employed 
a  geologist  to  make  further  tests 
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A  copy  of  a Aid  application  la  hereto  annexed,  Marked  Exhibit  "A”,  and  made  a 

■  | 

part  hereof. 

The  aald  application  alleged  that  all  the  landa  applied  for  "are 
vacant",  except  for  a  clala  along  the  northern  boundary  of  the  HRj  of  the 
Swfc  of  Sec.  Zk,  "in  poaaeeelon  of  Ueatern  Borax  Company",  held  under  a 

i 

"pretended”  mlnli^  clala.  But  the  application  averred,  "the  alnlng  clalaa 
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185  are  invalid  ’  ’,  for  the  reason  that — 

“  .  .  .  they  are  in  violation  of  the  provisions  of 
the  Leasing  Act  of  February  25,  1920  .  .  .  having  been 
initiated  subsequent  to  the  taking  effect  of  this  Act  on 
February  25, 1920”. 

The  application  then  advised  the  Department  that  “the 
land  upon  which  we  make  application  is  very  favorable 
for  prospecting  for  sodium  borate”,  citing  the  U.  S.  Geo¬ 
logical  Survey  Bulletin  No.  785-C,  and  stating  that  ex¬ 
ploratory  operations  would  be  “conducted  by  drilling  bore 
holes”. 


IX 


Claims  Filed  Under  Mining  Laws  in  Kramer  District 

On  July  8  and  July  13,  1927,  United  States  Borax  Com¬ 
pany  filed  two  mining  claims  under  the  Mining  Laws  in 
Sec.  18  of  said  Kramer  District. 

On  December  9, 1927,  Western  Borax  Company  filed  two 
mining  claims  under  the  Mining  Laws  in  Section  24  of  said 
Kramer  District. 

These  four  claims  were  allegedly  based  on  placer  loca¬ 
tions  of  colemanite  and  ulexite  in  1924,  1925  and  1926,  the 
earliest  discovery  claimed  being  four  years  after  the 
Leasing  Act. 

On  August  1,  1928,  defendants  accepted  am  ineral  appli¬ 
cation  under  the  Mining  Laws  from  the  United  States 
Borax  Company  for  the  Little  Placer. 


X 

Defendants7  Disregard  of  Leasing  Act  and  Regulations 

Defendants,  in  disregard  of  the  mandatory  provisions 
of  said  Leasing  Act  whereby  the  Secretary  of  the  Interior 
was  “directed  ...  to  grant  to  any  qualified  applicant  a 
prospecting  permit”,  failed  and  neglected  to  grant  plain- 
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tiff’s  application  for  said  permit.  Defendants,  in  violation 
of  said  Regulations  promulgated  pursuant  to  said  Act, 
which  provided  that — “7.  On  the  receipt  of  the  applica¬ 
tion,  if  found  in  compliance  with  the  terms  of  the  Act,  a 
permit  will  issue,  and  the  district  land  officers  be  promptly 
notified  thereof”,  failed  and  neglected  to  issue  said  permit ; 
and,  contrary  to  said  regulations  and  in  disregard  of  their 
duty  under  said  law,  said  defendants,  on  December  14,  J.928, 
transmitted  “Instructions”  to  the  Register  of  the  Land 
Office  at  Los  Angeles,  California,  advising  him  that  “a 
hearing  is  ordered”  between  Plaintiff  and  mineral  claim¬ 
ants,  United  States  Borax  and  Western  Borax  Companies, 
and  stated:  “In  view  of  the  fact  that  the  mining 
186  locations  antedate  the  application  for  prospecting 
permit  filed  by  the  Burnham  Chemical  Company^  the 
burden  of  proof  will  rest  upon  that  Company”,  and  stated 
further  that:  “You  will  notify  the  Burnham  Chemical  Com¬ 
pany  that  inasmuch  as  the  Survey  has  reported  the  land 
in  Sec.  24  T.  11  N.,  R.  8  W.,  as  subject  to  lease  only>?  its 
application  for  prospecting  permit  is  hereby  denied  as  to 
said  section,  subject  to  appeal  within  thirty  days  from 
notice,  in  default  of  which  the  application  will  be  rejected 
to  that  extent  without  further  notice  from  this  office”.  I 
A  copy  of  the  letter  from  U.  S.  Land  Office  dated  Decem¬ 
ber  14, 1928,  Serial  L.  A.  045676,  with  the  enclosed  decision 
of  the  General  Land  Office,  marked  “Instruction”,  dated 
November  23, 1928,  is  hereto  annexed,  marked  Exhibit  “3”, 
and  made  a  part  hereof. 


Plaintiff’s  Application  for  Lease  of  Little  Placer 

Pursuant  to  said  “Instructions”  to  the  Register  of  the 
General  Land  Office,  and  in  compliance  with  the  advice  of 
said  register,  plaintiff  sought  to  acquire  the  right  to  lease 
such  portion  of  the  land  as  had  been  denied  in  his  appli¬ 
cation  for  a  prospecting  permit  by  filing,  on  January  21, 
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1929,  an  application,  L.  A.  046681,  for  a  sodium  lease  on 
the  above-mentioned  “Little  Placer’ ’  property,  comprising 
the  SW14  SW1/*  NE14  of  Section  24,  and  also  for  the  S1/^ 
of  said  Section  24.  Said  application  stated  that  the  method 
“would  consist  in  first  checking  up  the  exact  location  and 
extent  of  the  deposits  by  core  drilling”. 

Plaintiff,  in  preparing  and  filing  said  lease  application, 
followed  the  Regulations  set  forth  above  in  this  Complaint. 

A  copy  of  said  lease  application  with  notice  attached  for 
Register  to  use  is  hereto  annexed,  marked  Exhibit  “C”, 
and  made  a  part  hereof. 

XII 

Proceedings  with  Respect  to  Plaintiff’s  Application  for  a 
Prospecting  Permit  and  Lease. 

On  March  30,  1929,  the  Register  of  the  General  Land 
Office  set  the  date  for  a  hearing  between  the  mineral  appli¬ 
cants,  United  States  Borax  Company,  and  Western  Borax 
Company  and  Plaintiff  herein,  applicant  under  the  Leasing 
Act,  stating  that  the  object  of  such  hearing  was  to  deter¬ 
mine  whether  or  not  said  Little  Placer  claim  and  other 
lands  applied  for  as  aforesaid  “are  valuable  for 
187  sodium  in  any  of  the  forms  described  in  the  Leasing 
Act  of  February  25, 1920.  ’  ’ 

From  June  25  to  July  26,  1929,  the  hearing  was  con¬ 
ducted  at  the  United  States  Land  Office  in  Los  Angeles, 
the  Transcript  of  Record  consisting  of  1,400  pages  of 
testimony. 

Defendants  participated  in  the  hearing,  but  they  failed 
to  produce  either  Waldemar  T.  Schaller,  L.  F.  Noble  or 
any  other  member  of  the  Geological  Survey  who  had  made 
actual  studies  of  the  borate  deposits  in  the  Kramer  District. 
They  failed  to  introduce  Geological  Survey  Bulletin  785-C, 
or  the  alleged  report  of  the  Geological  Survey  of  October 
25, 1928. 
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On  February  12,  1931,  defendants  ruled  that  the  patents 
as  applied  for  by  the  mining  claimants  should  be  granted. 

On  March  16,  1931,  plaintiff  appealed  from  defendants 9 
ruling,  on  the  ground  that  the  “  decision  and  action  are 
erroneous  and  contrary  to  law”. 

On  April  21,  1932,  defendants  affirmed  their  pribr  de¬ 
cision  of  February  12,  1931,  and  denied  plaintiff’s  appeal. 

On  March  8,  1933,  the  Secretary  of  the  Interior,  not¬ 
withstanding  that  he  had  denied  plaintiff’s  application  for 
a  prospecting  permit  to  explore  the  nature  and  extent  of 
borate  deposits  on  Sec.  24,  on  the  ground  that  “the  Survey 
has  reported  the  land  as  subject  to  lease  only”  (und^r  the 
Leasing  Act),  denied  Plaintiff’s  applications  for  a  pros¬ 
pecting  permit  and  a  lease,  on  the  ground  that  the  deposits 
of  sodium  borate  in  Section  24  were  not  accumulated  by 
concentration  and  not  within  the  provisions  of  said  Leasing 
Act,  and  at  the  same  time  said  Secretary,  in  violatibn  of 
his  duty  under  the  law,  affirmed  the  right  of  the  United 
States  Borax  Company  to  obtain  a  patent  to  said  Little 
Placer,  and  issued  a  patent  to  Western  Borax  Company 
for  the  SM>  of  said  Section  24. 

On  July  22,  1935,  pursuant  to  an  opinion  and  recom¬ 
mendation  from  the  Solicitor  of  the  Department  of  jlnte- 
rior,  an  investigation  was  made  to  determine  the  facts 
upon  which  the  Secretary  had  made  his  prior  ruling  that 
mineral  entry  #L.  A.  045946  of  the  United  States  Borax 
Company  was  a  valid  entry,  and  to  reconsider  whethet  the 
land  covered  by  said  entry  was  subject  to  disposition  uhder 
the  Leasing  Act  of  1920  or  under  the  general  mining 
laws. 

188  As  a  result  of  said  investigation  and  reconsidera¬ 
tion  of  the  record,  on  May  19,  1937,  defendant^  in¬ 
stituted  adverse  proceedings  against  United  States  Borax 
Company  on  the  grounds,  among  others,  that : 

“This  claim  was  involved  in  a  contest  filed  by  the  Burn¬ 
ham  Chemical  Company  ...  I 


I 
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4 ‘Subsequent  to  the  determination  in  the  Burnham  con¬ 
test,  certain  information  was  obtained  by  the  Department 
which  indicated  that  all  of  the  available  facts  were  not 
brought  out  at  the  hearing”. 

On  October  15,  1937,  plaintiff  made  application  for  re¬ 
instatement  of  its  applications  for  a  prospecting  permit 
and  a  sodium  lease,  but  defendants  took  no  action  on 
plaintiff’s  application  for  reinstatement. 

On  May  11,  1939,  while  the  case  of  the  United  States 
Borax  Company’s  mineral  entry  to  Little  Placer  was  still 
pending  before  defendants,  plaintiff  filed  a  petition  asking 
that  consideration  be  given  to  plaintiff’s  pending  petitions 
for  reinstatement  of  its  applications  for  prospecting  permit 
and  lease. 

On  November  21, 1941,  defendants  held  the  mineral  entry 
for  the  Little  Placer  under  the  Mining  Laws,  of  United 
States  Borax  Company  for  cancellation,  again  stating  that : 

“Subsequent  to  the  determination  in  the  Burnham  con¬ 
test,  certain  information  was  obtained  by  the  Department 
which  indicated  that  all  of  the  available  facts  were  not 
brought  out  at  the  hearing”, 

A  copy  of  the  decision  of  Defendant  Fred  Johnson,  con¬ 
sisting  of  13  pages  and  map,  holding  mineral  entry  of 
U.  S.  Borax  Company  for  cancellation,  is  attached  hereto 
and  marked  Exhibit  “  D  ”. 

Thereafter,  the  United  States  Borax  Company  appealed 
from  the  said  decision  of  the  Commissioner  of  the  General 
Land  Office  to  the  Secretary  of  the  Interior,  and  on  April 
28,  1943,  the  Secretary  rendered  a  decision  affirming  the 
prior  decision  of  the  Commissioner. 

A  copy  of  said  decision,  consisting  of  10  pages,  signed 
by  Defendant  Oscar  L.  Chapman,  Assistant  Secretary,  is 
attached  hereto  and  marked  Exhibit  “E”. 

On  July  31,  1944,  the  Secretary  denied  the  motions  of 
the  United  States  Borax  Company  for  a  rehearing  and 
a  reopening  of  said  case  and  its  supplement  thereto. 

On  August  16,  1945,  in  Civil  Action  23,  690-G,  United 
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States  of  America  v.  United  States  Borax  Company,  et  al., 
in  the  District  Court  of  the  United  States  foy  the 
189  Northern  District  of  California,  Southern  Division, 
a  final  decree  was  entered,  ordering  that :  , 

“  . . .  defendants  Borax  Consolidated,  Ltd.,  Pacific  Coast 
Borax  Company,  United  States  Borax  Company,  or  any 
of  their  subsidiaries,  directors,  officers,  agents,  employees, 
successors,  assignees,  or  transferees,  be  and  they  bach 
of  them,  are  hereby  perpetually  enjoined  and  restrained 
from  acquiring  any  right,  title,  or  interest  by  patent,  pur¬ 
chase,  lease,  or  otherwise,  in  that  certain  property  located 
in  Kern  County,  California,  commonly  known  as  the  Lfttle 
Placer  Claim,  and . . . 

•  •  * 

defendants  . . .  are  hereby  ordered  and  directed :  j 

*  *  *  j 

2.  To  deliver  immediately  to  the  United  States  a  quit¬ 
claim  deed  to  the  so-called  *  Little  Placer’,  ...” 

On  September  18,  1945,  plaintiff  filed  a  further  shoeing 
in  support  of  its  pending  petitions  for  reinstatement  of  its 
applications  for  prospecting  permit  and  a  lease,  on  the 
grounds  that,  since  the  mineral  entry  of  United  States 
Borax  Company  at  first  unlawfully  allowed,  has  been  “pow 
finally  cancelled”,  “the  only  parties  in  interest”  to  the 
Little  Placer  “are  the  United  States  and  the  Burnham 

i 

Chemical  Company”,  supporting  said  application  by  a 
showing  of  the  large  sums  of  money  which  plaintiff  sppnt 
in  its  prolonged  effort  to  have  the  Leasing  Act  administered 
according  to  its  terms  in  respect  to  plaintiff’s  applications 
for  prospecting  permit  and  lease. 

A  copy  of  plaintiff’s  further  showing  in  support  of  its 
petitions  for  reinstatement  of  its  applications  for  a  pros¬ 
pecting  permit  and  a  lease  is  hereto  attached,  marked  Ex¬ 
hibit  “  F  ”,  and  made  a  part  hereof. 

On  June  18,  1946,  defendants  rejected  plaintiff’s  petition 
for  reinstatement  and  reconsideration  of  plaintiff’s  appli¬ 
cations  for  prospecting  permit  and  lease,  and  on  August!  1, 


i 
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1946,  plaintiff  appealed  to  the  Secretary  of  the  Interior  on 
the  grounds  that  defendants  should  correct  past  errors  of 
law  made  by  defendants’  predecessors  in  office,  and  take, 
now,  the  action  which  the  Leasing  Act  “directed”  defend¬ 
ants  to  take  when  plaintiff’s  application  for  a  prospecting 
permit  was  filed  on  June  1, 1928. 

On  January  22,  1947,  defendants  denied  plaintiff’s  peti¬ 
tion  for  reinstatement,  and  refused  to  correct  the  actions 
taken  with  respect  to  plaintiff’s  applications  for  prospect¬ 
ing  permit  and  lease. 

On  February  17, 1947,  plaintiff,  without  counsel,  on 
190  it  own  behalf,  filed  a  “Petition  for  Rehearing  Before 
the  Secretary”  of  Interior,  reviewing  the  record, 
setting  forth  the  violations  of  law  by  defendants’  prede¬ 
cessors  in  office,  and  the  various  expensive  steps  plaintiff 
had  taken  in  its  prolonged  effort  to  have  the  Leasing  Act 
of  1920  applied  according  to  its  terms  in  the  determination 
of  plaintiff’s  petition  for  a  prospecting  permit  and  lease. 

A  copy  of  plaintiff’s  “Petition  for  Rehearing  Before  the 
Secretary”  of  the  Interior,  dated  February  17,  1947,  is 
hereto  attached,  marked  Exhibit  “G”,  and  made  a  part 
hereof. 

XIII 

Plaintiff  Has  Been  Denied  Valuable  Rights 

On  February  24,  1947,  the  Under  Secretary  of  the  In¬ 
terior  denied  plaintiff’s  said  petition  for  a  rehearing. 

Said  Under  Secretary  stated,  among  other  thing,  as  fol¬ 
low’s  : 

“Burnham  obviously  is  not  entitled  to  a  prospecting 
permit  on  the  Little  Placer.  At  the  time  it  filed  its  permit 
application  in  1928  the  land  was  known  to  contain  valuable 
deposits  of  sodium  borates  and  was  subject  only  to  lease. 
Burnham  acquiesced  in  the  rejection  of  its  application  on 
that  ground  in  1928  and  cannot  now  be  heard  to  urge  that 
the  rejection  was  erroneous.” 
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Such  statement  is  contrary  to  the  record,  and  is  unfair. 
Plaintiff  did  not  acquiesce  in  the  rejection  of  its  application 
for  a  prospecting  permit.  On  December  14,  1928,  j  said 
application  was  rejected  only  in  part,  namely,  only  fot*  the 
Little  Placer  and  the  of  Sec.  24,  and  the  reason  given 
for  rejection  was  that  Sec.  24  was  “subject  to  lease  only.” 
Plaintiff  was  thereby  misled  by  the  Department  of  th^  In¬ 
terior  into  believing  that  the  Department  would  thereafter 
administer  Section  24  under  the  Leasing  Act  of  1920 ;  and, 
relying  upon  the  reason  given  for  rejection  of  said  portion 
of  its  applications  for  a  prospecting  permit,  plaintiff 
promptly,  to  wit,  on  January  21,  1929,  made  application 
for  a  lease,  of  such  rejected  portion.  There  was  no  other 
application  pending  for  a  lease  for  the  Little  Placer  or  any 
other  part  of  Section  24. 

As  to  the  other  lands  embraced  in  plaintiff’s  application 
for  a  prospecting  permit,  a  hearing  was  ordered.  Plaintiff 
participated  in  good  faith  in  said  hearing.  The  Secretary 
of  the  Interior  was  an  intervenor,  but  he  failed  and  Neg¬ 
lected  to  disclose  an  alleged  report  of  the  United  States 
Geological  Survey  on  the  borate  deposits  of  Said 
191  lands ;  failed  and  neglected  to  introduce  at  said  hear¬ 
ing  the  testimony  of  W.  T.  Schaller,  Senior  Geologist, 
or  any  member  of  the  Geological  Survey,  or  any  witness 
who  at  any  time  had  made  a  study  of  the  chemical  compo¬ 
sition,  geological  structure  and  the  origin  and  modej  of 
deposition  of  boron-bearing  minerals  in  the  Kramer  Dis¬ 
trict;  and  he  failed  and  neglected  to  present  geological 
facts,  well  known  to  the  Department.  On  the  contrary,  said 
Secretary,  without  consideration  of  said  facts,  and  in  dis¬ 
regard  of  the  law,  and  his  duty  to  administer  the  public 
lands  thereunder  for  the  benefit  of  the  United  States,  djd, 
on  March  8,  1933,  issue  a  patent  under  the  Mining  Laws 
to  said  Western  Borax  Company  for  the  S1/^  of  said  Section 
24,  which  w’as  part  of  plaintiff’s  said  application  for  a 
prospecting  permit ;  and,  in  disregard  of  the  reason  he  h£d 
given  plaintiff  for  rejecting  that  part  of  its  application  fbr 
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a  prospecting  permit  on  Little  Placer,  to  wit,  because  it 
“was  subject  to  lease  only”,  he  affirmed  the  right  of  the 
United  States  Borax  Company  to  obtain  a  patent  to  the 
Little  Placer  under  the  Mining  Laws;  and,  in  further  dis¬ 
regard  of  his  duty  under  the  Act  of  February  25, 1920  and 
the  mandatory  provisions  thereof,  he  rejected  both  of 
plaintiff’s  then  pending  applications,  to  wit,  its  applica¬ 
tion  for  a  sodium  prospecting  permit,  and  its  application 
for  a  sodium  lease.  The  denial  of  plaintiff’s  application 
under  the  then  existing  law,  in  1928,  and  the  denial  of  both 
of  its  applications  again  in  1933,  were  not  because  of  any 
facts  contrary  to  plaintiff’s  applications,  found  by  the  Sec¬ 
retary  on  either  of  said  dates,  but,  on  the  contrary,  the  de¬ 
nial  of  plaintiff’s  applications  was  at  all  said  times  solely 
because  of  the  arbitrary,  capricious,  and  unlawful  acts  of 
the  Secretary  of  the  Interior,  and,  because  of  the  Secre¬ 
tary’s  erroneous  application  of  the  Mining  Laws  of  the 
United  States  and  his  arbitrary  refusal  to  apply  the  Leas¬ 
ing  Act  of  1920. 

Plaintiff  was,  on  June  2, 1928,  entitled,  under  the  law  and 
Regulations,  to  the  prompt  issuance  of  a  prospecting  per¬ 
mit.  The  continuous  refusal  of  defendants  to  grant  said 
prospecting  permit  has  deprived  plaintiff  of  valuable  rights, 
namely,  a  right  to  a  sodium  lease  for  one-half  (to  wit,  804 
acres)  of  the  area  embraced  within  his  prospecting  permit, 
and  a  priority  right  in  obtaining  a  sodium  lease  for  the 
other  half  of  the  area  of  his  prospecting  permit. 

Through  Defendants’  arbitrary  and  capricious  dis- 
192  regard  of  the  Leasing  Act,  a  large  part  of  said  land 
has  passed  out  of  the  public  domain  and  title  thereto 
has  been  granted  to  United  States  Borax  Company,  West¬ 
ern  Borax  Company,  and  Pacific  Coast  Borax  Company, 
and  thereby  the  Federal  Government  and  the  State  of  Cali¬ 
fornia  have  been  deprived  of  hundreds  of  thousands  of 
dollars  of  royalty  payable  under  the  terms  of  the  Leasing 
Act. 

The  Little  Placer  is,  however,  in  the  public  domain  and 
under  defendants’  control,  and  it  is  believed  that  other 
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areas,  to  wit,  a  large  portion  of  Section  18,  is  still  within 
Defendants’  jurisdiction,  both  of  which  are  embraced  in 
plaintiff’s  application  for  a  prospecting  permit. 

Because  of  the  denial  of  plaintiff’s  rights  in  1928jj  and 
the  misapplication  of  the  Leasing  Act  by  the  Secretary  of 
the  Interior  on  said  date,  plaintiff  makes  application  to  this 
Court  to  direct  the  Secretary  to  place  it  in  the  position  it 
occupied  just  prior  to  the  erroneous  application  of  laiw  by 
said  Secretary,  and  to  act  on  its  applications  in  the  ligjit  of 
the  facts  and  law  on  said  date. 

XIV 

Plaintiff  has  no  plain,  speedy  or  adequate  remedy  at  law 
and  unless  the  relief  herein  prayed  for  is  granted,  plaijntiff 
will  be  irreparably  damaged. 

WHEREFORE,  plaintiff  prays : 

1.  For  an  injunction  both  pendente  lite  and  final  en¬ 
joining  defendants  from  leasing  or  otherwise  disposing  of 
said  “Little  Placer”  or  any  other  of  the  lands  now  in  the 
public  domain  embraced  in  plaintiff’s  application  for  a 
prospecting  permit  to  any  firm,  person  or  corporation,  cither 
than  to  plaintiff. 

2.  For  an  order  reinstating  plaintiff’s  application  for 
said  prospecting  permit  Serial  No.  045676  and  plaintjiff’s 
application  for  a  sodium  lease  No.  046681,  both  hereinabove 
referred  to. 

3.  For  a  consideration  of  said  applications  in  the  light 
of  the  facts  and  in  conformity  with  the  law  and  existing 
regulations  at  the  time  said  applications  were  filed. 

4.  For  an  order  requiring  said  Secretary  of  the  Interior 
to  grant  a  lease  to  said  “Little  Placer”  to  plaintiff  as  pro¬ 
vided  by  regulations  in  force  at  the  time  said  application 

was  filed. 

193  5.  For  an  order  requiring  said  Secretary  to  ifesue 

the  prospecting  permit  referred  to  in  said  application 
No.  045676. 
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6.  For  such  other  and  further  relief  as  to  this  Honorable 
Court  shall  seem  fit  and  proper. 

7.  For  general  relief. 

/s/  Sterling  Carr 
Sterling  Carr 

/s/  Mabel  Walker  Willebrandt 
Mabel  Walker  Willebrandt 
/s/  Thomas  P.  Corwin 
Thomas  P.  Corwin 
Attorneys  for  Plaintiff 
745  Shoreham  Building 
Washington  5,  D.  C. 

•  *  •  • 

Exhibit  D 

195  Filed  Jan  19  1948  Harry  M.  Hull,  Clerk 

UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
GENERAL  LAND  OFFICE 
WASHINGTON 
Decision 

Nov.  21, 1941 

Los  Angeles  045946  “N” 
Contest  5799. 

United  States 
v 

United  States  Borax  Company 

Register’s  Decision  Affirmed 
Mineral  Entry  Held  for  Cancelation 

On  October  6, 1938,  the  Register  decided,  in  the  above  en¬ 
titled  case,  that  the  SW14  SW*4  NE14  Sec.  24,  T.  11  N.,  R. 
8  W.,  S.  B.  M.,  embraced  in  the  Little  Placer  claim,  mineral 
entry  045946,  was  known  to  contain  valuable  deposits  of 
sodium  borate  “accumulated  by  concentration  dissolved  in 
and  soluble  in  wrater”  within  the  terms  of  the  act  of  Febru¬ 
ary  25,  1920  (41  Stat.  437),  on  the  date  of  the  location  of 
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the  claim  and  the  Register  recommended  that  the  mineral 
entry  be  canceled.  i 


In  due  course,  the  entryman,  contestee  herein,  appealed, 


and  on  November  18,  1938,  the  record  was  transmitted  to 


this  office. 


The  Little  Placer  was  located  August  11,  1926,  applica¬ 
tion  for  patent  was  filed  August  1, 1928,  and  final  certificate 
issued  August  1,  1933.  Discovery  upon  the  Little  Placer 
was  made  by  finding  lime  borates  in  a  drill  hole  begpn,  as 
shown  by  the  evidence,  in  August,  1927,  and  completed  in 
five  feet  of  borate  (colemanite)  bearing  shale  in  September, 
1927.  | 

This  claim  was  involved  in  a  contest  filed  by  the  Burnham 
Chemical  Company  on  June  1,  1928,  also  involving  the 
United  States  Borax  Company  and  other  lands  and  dther 
parties.  In  that  contest,  the  United  States  intervened  and 
as  a  result  of  those  proceedings  it  was  held  and  determined 
that  the  particular  sodium  borate  known  to  occur  in  some 
of  the  lands  and  believed  to  exist  in  the  SW1^  SW1/*  NE1/* 
Sec.  24  was  not  of  the  type  contemplated  by  the  leasing  act 
of  February  25, 1920. 

Subsequent  to  the  determination  in  the  Burnham  contest, 
certain  information  was  obtained  by  the  Department  which 
indicated  that  all  of  the  available  facts  were  not  brought 
out  at  the  hearing.  This  information  was  of  such  a  najture 
as  to  induce  the  Department  to  direct  a  further  inquiry  into 
the  matter,  as  a  result  of  which,  this  office,  on  May  19, 1937, 
directed  adverse  proceedings  against  the  mineral  entry  on 
the  following  charges : 

1.  That  the  land  contains  valuable  deposits  of  sodium 
borate. 

2.  That  such  sodium  borate  deposits  were  dissolved  in 
and  soluble  in  water  and  accumulated  by  concentration,  j 


cc:Reg.  (2)  j 

CEB  :lcn 

196  3.  That  while  the  location  was  made  August  ill, 

1926,  a  discovery  was  not  made  thereon  and  die 
claim  validated  until  in  September,  1927,  at  which  time 
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sodium  borate  deposits  were  known  to  exist  in  the  land 
which  prevented  a  location  being  made  thereon  under  the 
mining  laws. 

After  due  service  of  notice,  the  United  States  Borax 
Company  timely  filed  its  answer,  generally  denying  the 
charges,  but  admitting  that  the  discovery  on  the  Little 
Placer  was  not  made  until  September,  1927.  Later,  it 
amended  its  answer  to  show  that  the  Little  Placer  originally 
was  a  part  of  a  larger  claim  embracing  all  of  the  NE14  Sec. 
24,  but  alleged  that  because  that  claim  embraced  more  than 
160  acres,  the  land  now  in  the  Little  Placer  was  dropped 
from  the  prior  location  and  was  relocated. 

Hearing  was  held  before  the  Register,  beginning  Febru¬ 
ary  23,  1938,  at  which  the  parties  were  represented  by 
counsel. 

Contestee  moved  to  dismiss  the  contest  on  the  ground 
that  the  matter  was  res  judicata.  The  Register  properly 
denied  this  motion  and  his  action  in  so  doing  is  sustained. 
The  reason  assigned,  however,  is  not  sufficient  basis  for  the 
action.  The  withholding  of  patent  pending  field  investiga¬ 
tion  and  report  was  not  for  the  purpose  of  investigating 
issues  already  decided,  but  to  determine  whether  the  re¬ 
quirements  of  the  law  in  other  respects  had  been  met.  It 
is,  however,  well  established  that  whenever  the  question  is 
as  to  whether  a  disposal  of  land  is  authorized  by  law,  it  not 
only  is  proper,  but  is  the  duty  of  the  office  charted  with  the 
disposal  of  the  land  to  determine  its  lawful  disposition  even 
to  the  extent  of  reopening  a  case.  See  United  States  vs. 
State  of  California,  et  al.,  on  rehearing  (55  I.  D.  532) ;  Pu¬ 
eblo  of  San  Francisco  (5  L.  D.  48) ;  West  vs.  Standard  Oil 
Company  (278  U.  S.  200) ;  Orleans  vs.  Payne  (147  U.  S.  261, 
266) ;  Knight  vs.  Lane  (228  U.  S.  6,  13).  The  authority  to 
proceed  further  after  once  having  determined  the  char¬ 
acter  of  the  lands  is  lost  not  under  the  rule  of  res  judicata 
but  only  on  the  loss  of  jurisdiction  over  the  res  by  the  pass¬ 
ing  of  title.  Whitten,  et  al  vs.  Read  (53 1.  D.  453). 
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The  record  consists  of  the  testimony  of  several  witnesses 
for  each  party  given  before  the  Register  and  of  the  record 
in  the  prior  Burnham  case,  which  the  United  States  intro¬ 
duced  by  reference,  which  introduction  was  expressly  con¬ 
curred  in  by  contestee.  j 

In  the  Fall  of  1925,  a  well  was  drilled  in  the  northeast 
comer  of  Sec.  24  and  a  new  sodium  borate,  which  is  now 
known  as  kemite,  was  discovered  in  association  with  tincal, 
with  which  it  is  identical  in  composition,  except  that  it  has 
a  lower  water  content.  Other  yrells  were  drilled  in  the 
same  locality  with  like  results. 

Subsequently,  on  July  4,  1927,  and  prior  to  the  date  that 
colemanite  was  discovered  on  the  Little  Placer,  kemite  nnd 
tincal  were  discovered  in  the  SE%  of  Sec.  24,  approximately 
110  feet  (by  measurement  on  plat,  Government  Exhibit 
“F”),  south  of  the  south  line  of  the  Little  Placer.  Very 
shortly  thereafter  and  in  the  same  month,  kemite  was  found 
in  a  drill  hole  on  the  SW14  Sec.  24,  approximately  206  feet 
south,  59  degrees  west  from  the  southwest  corner  of  ithe 
Little  Placer. 

After  the  initial  discovery  of  kemite  on  the  NE1^  of  Sec. 
24,  the  United  States  Borax  Company  purchased  the  claim 
embracing  the  discovery  and  subsequently,  dropped  the 
SW14  SW34  NE%  from  that  location  and  located  it  under 
its  present  name,  the  Little  Placer.  Thus,  in  September, 
1927,  when  colemanite  was  encountered  in  a  drill  hole  on 
the  Little  Placer,  the  United  States  Borax  Company  kr^ew 
of  the  existence  of  a  large  kernite  deposit  in  the  northeast 
comer  of  the  NE*4  Sec.  24  and  owned  the  claim  containing 
it.  Also,  the  evidence  clearly  shows  not  only  that  no  secret 
was  made  of  the  two  discoveries  of  kernite  in  the  SY>  of 
Sec.  24,  but  that  employees  of  the  United  Stages 
197  Borax  Company  had  access  to  the  area  and  were  fre¬ 
quent  visitors  both  before  and  after  the  discoveries 
of  kemite  were  made.  Furthermore,  Leroy  D.  Osborne, 
Mine  Superintendent  of  the  Pacific  Coast  Borax  Company, 
who  had  charge  of  the  drilling  of  the  discovery  well  on  the 
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Little  Placer,  testified  that  he  thought  there  was  kernite  be¬ 
low  the  lime  borates  discovered  on  the  Little  Placer  (page 
169,  Burnham  contest  record),  and  that  he  considered  the 
Little  Placer  valuable  territory  for  prospecting  for  kernite 
ever  since  constructing  the  first  shaft  on  the  NE%  Sec.  24. 
The  shaft  referred  to  was  constructed  in  December,  1926, 
long  prior  to  the  date  of  the  discovery  on  the  Little  Placer. 

On  October  25,  1928,  the  Geological  Survey  reported  in 
connection  with  an  application  for  a  sodium  permit  for  this 
land  that  the  lands  in  Sec.  24  contained  sodium  in  commer¬ 
cial  quantities  and  were  subject  only  to  lease.  Such  a  re¬ 
port  has  always  been  considered  a  sufficient  basis  to  justify 
a  classification  of  the  land  involved  as  valuable  for  the  min¬ 
eral  it  is  reported  to  contain,  the  Geological  Survey  being 
the  land  classifying  agency  of  the  Department,  and  such  a 
classification  has  been  held  prima  facie  to  establish  that  the 
land  is  known  to  contain  such  minerals.  (Henry  Hildreth, 
45  L.  D.  464) .  As  this  report  was  made  prior  to  the  date  of 
the  act  of  December  11,  1928  (45  Stat.  1019),  amending  the 
leasing  act  to  include  other  deposits  of  sodium  than  those 
“accumulated  by  concentration  dissolved  in  and  soluble  in 
water”,  it  was  in  effect  a  classification  of  the  kemite-tincal 
deposits  as  “borates  of  sodium  •  •  •  accumulated  by 
concentration  dissolved  in  and  soluble  in  water,”  and  sub¬ 
ject  to  lease  under  the  sodium  leasing  law  then  in  force. 
This  report  is  mentioned  not  because  it  tends  to  establish 
the  mineral  character  of  the  land  as  of  the  critical  date,  but 
because  it  is  evident  that,  regardless  of  the  exact  date  on 
which  the  knowledge  resulting  in  this  conclusion  was  ob¬ 
tained  by  the  Geological  Survey,  it  was  obtained  upon  a 
consideration  of  substantially  the  same  physical  evidence 
that  was  available  to  contestee  on  and  prior  to  September, 
1927. 

The  question  raised  by  the  third  charge  is  analagous  to 
one  involving  the  “known  mineral  character”  of  land  and 
not,  as  contestee  appears  to  assume,  judging  by  the  cita¬ 
tions  presented,  to  the  question  of  whether  or  not  a  valid 
discovery  of  mineral  has  been  made  on  a  mining  claim,  or 
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whether  a  lode  is  known  to  exist  in  a  placer  claim  prior  to 
patent.  In  other  words,  whether  or  not  land  was  knoym  as 
of  a  given  date  to  contain  minerals  subject  to  lease  Would 
be  susceptible  of  proof  by  the  same  character  of  evidence  as 
would  the  matter  of  whether  or  not  it  was  known  miheral 
land.  Therefore,  to  determine  this  question,  we  must  con¬ 
sider  the  law  as  interpreted  in  decisions  upon  the  same  or 
analagous  questions,  as  to  ‘ 1  discovery’ ’  as  distinguished 
from  “mineral  character”,  the  mining  law  provides  tha^t  no 
claim  shall  be  located  until  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim.  As  to  cases  cited  in  whiph  a 
similar  stand  was  taken  by  the  Department  in  contests  be¬ 
tween  mineral  claimants  and  agricultural  claimants ;  for 
example,  Dwghi  vs.  Harkins  (2  L.  D.  721),  the  mineral  claim¬ 
ant  alleged  a  valid  claim  in  conflict  with  the  agricultural 
entry  and  the  Department  merely  required  that  he  pijove 
his  allegations.  As  will  be  shown,  the  Supreme  Court  of 
the  United  States  recognizes  that  actual  discovery  of  min¬ 
eral  on  a  tract  is  not  essential  to  its  classification  as  min- 
eral  land.  Proof  of  a  known  vein  in  a  placer  requires  Evi¬ 
dence  that  it  actually  exists  therein,  but  here  other  factors 
are  involved.  It  is  possible  to  show  that  land  is  valuable  for 
minerals  by  external  evidences,  but  veins  are  notoriously 
erratic  in  their  courses  and  their  extension  in  any  given 
direction  where  no  surface  indications  exist  are  difficult  to 
predict,  both  because  of  that  and  because  of  the  interposi¬ 
tion  of  faults  and  by  reason  of  other  factors,  so  that  no 
just  comparison  can  be  made.  It  also  is  true  that  the  law 
itself  uses  the  words  “known  lodes”  in  connection  with 
placers,  whereas  the  word  “known”  as  to  mineral  charac¬ 
ter  has  been  interpolated  into  the  law  by  the  courts.  Pri¬ 
marily,  the  exception  as  to  known  lodes  in  placer  claims 
was  designed  for  the  protection  of  a  claimant  under  tjhe 
lode  mining  laws  and  although  the  provision  is  susceptible 
of  and  has  been  given  a  somewhat  broader  meaning,  tjie 
proof  obviously  should  conform  to  the  similar  requirements 
imposed  on  a  lode  claimant.  j 
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198  By  the  passage  of  the  leasing  acts,  Congress 
clearly  provided  for  the  disposal  of  the  minerals 
named  therein  and  of  lands  containing  them  by  lease  to  the 
exclusion  of  all  other  methods,  just  as  previously,  it  con¬ 
sistently  undertook  to  dispose  of  agricultural  land  and 
mineral  land  as  separate  and  distinct  classes  of  lands.  Its 
separation  of  the  leasing  minerals  from  the  other  minerals 
was  as  positive  and  as  clear  cut  as  the  previous  separation 
of  agricultural  lands  and  mineral  lands  had  been  and  on  the 
same  principle.  That  the  same  rule  has  been  adopted  by 
the  Department  as  to  minerals  excepted  under  the  act  of 
June  22,  1910  (36  Stat.  583),  which,  with  the  act  of  July  17, 
1914  (38  Stat.  509),  was  a  prelude  to  the  leasing  acts,  is  evi¬ 
dence  from  its  decisions  in  the  case  of  Don  C.  Roberts  (41 
L.  D.  639). 

In  United  States  vs.  State  of  California,  et  al.  (55  I.  D. 
121),  the  Department  followed  the  rule  adopted  by  the 
courts  in  Diamond  Coal  Company  vs.  United  States  (233 
U.  S.  236  (1914)) ;  United  States  vs.  Southern  Pacific  Com¬ 
pany  (251  U.  S.  1  (1919)) ;  and  Dunbar  Lime  Company  vs. 
Utah-Idaho  Sugar  Company  (17  F.  (2nd)  351  (1926)),  and 
which  previously  had  been  adopted  by  the  Department  it¬ 
self  in  the  Don  C.  Roberts  case,  being  in  substance  that  if 
the  known  conditions  were  such  on  the  date  in  question  as  to 
justify  a  reasonable  belief  that  the  land  contained  valuable 
mineral  deposits,  then  it  was  known  mineral  land  and  not 
subject  to  disposal  under  laws  granting  or  providing  for 
the  entry  of  nonmineral  lands.  Measured  by  that  rule,  the 
SWi4  SW}4  NE14  Sec.  24  was  known  to  contain  kernite  and 
tincal  in  September,  1927,  when  lime  borates  were  discov¬ 
ered  on  the  Little  Placer.  And,  although  contestee  endeav¬ 
ored  to  show  that  work  leading  to  discovery  was  begun  on 
the  claim  prior  to  discovery  of  kernite  and  tincal  in  the 
of  Sec.  24,  this  would  not  avail  to  change  the  situation  for  it 
is  well  settled  that  the  claim  could  be  validated  so  as  to  de¬ 
feat  a  claim  by  the  United  States  only  by  an  actual  discov- 
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ery  of  mineral  and  not  by  exploratory  work  looking  toward 
a  discovery.  See  also  Instructions  (50  L.  D.  650). 

If,  however,  the  kernite  and  tincal  were  not,  in  fact,  sub¬ 
ject  to  the  leasing  act,  this  knowledge  would  not  adversely 
affect  claimant's  right  to  a  patent.  It  was  subject  to  dis¬ 
posal  under  the  leasing  act  only  if  the  answer  to  two  ques¬ 
tions  is  in  the  affirmative : 

(1)  Are  tincal  and  kernite  such  minerals  as  were  con¬ 
templated  in  the  phrase  “borates  of  sodium"  as  used  in 
the  1920  leasing  act? 

(2)  Are  they  such  minerals  as  were  contemplated  by 
the  phrase  “dissolved  in  and  soluble  in  water  and  accumu¬ 
lated  by  concentration 9  9  ? 

As  the  last  question  was  responsible  for  most  of  the  evi¬ 
dence  and,  in  consequence,  requires  rather  extended  discus¬ 
sion,  it  will  be  considered  first. 

The  burden  of  proof  is  on  the  United  States  but  the  con- 
testee  as  an  applicant  for  patent  is  obliged  to  show  a  dis¬ 
covery  of  mineral  sufficient  to  justify  a  location  under  the 
mining  laws  and  if  it  appears  that  the  deposit  of  kernite 
for  which  the  land  is  known  to  be  valuable  was  known  to 
exist  in  the  land  on  the  date  of  location  (and  it  has  beep  so 
shown),  and  was  then  subject  to  lease  under  the  mineral 
leasing  laws,  the  Government  has  fully  sustained  its  burden. 

In  an  effort  to  show  that  the  mineral  is  not  of  the  type 
contemplated  by  the  act  of  February  25,  1920,  the  Bo|rax 
Company  has  submitted  in  the  two  hearings  the  testimony 
of  a  large  number  of  geologists  and  chemists,  all  of  whom 
espouse  the  theory  that  the  deposit  of  kernite  and  borax  is 
an  epigenetic  one  formed  from  the  gases  or  liquids  of  Sol- 
fatara.  A  vast  array  of  reasons  for  so  doing  are  assigned 
which  are  not  the  less  formidable  because  they  principally 
argue  against  a  syngenetic  or  sedimentary  origin  for  jthe 
deposits. 

199  It  is  argued  that  the  structure  of  the  borax  body, 
an  elongated  turtle  back  with  steep  sides,  indicates 
that  the  deposit  is  not  sedimentary ;  that  the  lake  was  many 
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times  larger  than  the  area  containing  borax  and  kemite; 
that  the  borax  body  contains  angular  fragments  of  shale 
irregularly  placed,  which  would  not  be  the  case  if  the  de¬ 
posit  was  sedimentary ;  that  other  salts  usually  found  with 
borates  in  dried  up  lake  beds  are  absent  both  in  the  borax 
deposit  and  in  the  shale;  that  the  borax  cuts  and  intrudes 
into  the  shale  in  a  similar  manner  to  intrusions  of  epigene¬ 
tic  metalliferous  mineral  deposits ;  that  large  kemite  crys¬ 
tals  show  clearly  defined  displacement  of  the  shales  and 
contain  no  evidence  of  having  been  formed  from  borax,  but 
appear  to  be  primary,  being  unclouded  external  crystal 
forms;  that  they  are  relatively  free  of  foreign  elements; 
that  realgar  and  orpiment  occur  locally  and  not  dissemi¬ 
nated  as  they  probably  would  if  the  deposit  were  sedimen¬ 
tary.  Additional  facts  alleged  to  support  contestee’s  theory 
are  that  the  fringe  of  veins  and  veinlets  of  ulexite,  cole- 
manite,  kernite,  tincal  and  probertite  surrounding  the  de¬ 
posits  is  consistent  with  that  theory  and  is  inconsistent  with 
the  opposing  theory;  that  there  is  no  primary  tincal;  that 
tincal  recrystallized  as  kemite  vrould  lose  40  per  cent  of  its 
volume,  leaving  voids  which  do  not  exist;  that  kemite  is  a 
mineral  which  can  form  only  at  a  relatively  high  tempera¬ 
ture;  that  is,  between  57°  and  150°  centigrade  and  that  as 
ulexite,  a  calcium  sodium  borate,  does  not  melt  under  any 
condition  in  its  "water  of  crystallization,  probertite,  also  a 
calcium  sodium  borate,  containing  less  water  than  ulexite, 
could  not  be  formed  from  predeposited  ulexite. 

The  evidence  in  support  of  the  theory  upon  which  the 
Government  relies  consists  principally  of  the  testimony  of 
Hoyt  S.  Gale  given  at  the  hearing  in  this  case.  He  had 
testified  in  the  former  hearing  that  he  believed  the  deposit 
was  formed  directly  from  volcanic  vapors  or  waters.  His 
views  now  are  to  the  contrary.  The  contestee  undertakes 
to  discredit  Gale’s  later  views  on  this  account,  but  in  view 
of  the  confessed  lack  of  specific  indications  upon  which  a 
definite  and  conclusive  opinion  could  be  predicated  and  of 
the  witness’s  further  study  and  research  into  the  question, 


the  possibility  that  he  well  might  honestly  change  his  views 
as  to  the  origin  of  the  deposit  is  obvious.  Not  onlyl  is  it 
obvious  but  an  examination  of  the  literature  serves  to  show 
that  it  is  by  no  means  uncommon  for  men  of  science  tjo  re¬ 
vise  their  views  as  to  the  origin  of  mineral  deposits. 

Gale  found  bedded  tincal  in  the  so-called  Western  mine 
adjacent  to  the  Little  Placer  and  similar  bedded  deposits  in 
the  Sukow  mine  in  Secs.  14  and  23,  which  contains  no  ker- 
nite  and  which  is  of  such  physical  form  as  to  lend  credence 
to  the  theory  that  it  was  a  sedimentary  deposit.  jThis 
characteristic  is  sufficient,  in  his  opinion,  to  show  that  tincal 
was  the  original  deposit  in  the  Western  mine,  which  now* 
contains  kernite  and  other  borate  minerals.  He  also  fiund 
realgar  (page  198)  and  probertite  (pages  743,  744  and  752) 
in  the  Sukow  mine.  | 

He  postulates  two  possible  sources  for  the  borax  which 
he  believes  was  the  mother  of  the  kernite.  One  of  these, 

I 

first  mentioned  by  Waldemar  T.  Schaller  of  the  Geological 
Survey  in  Professional  Paper  158  and  later  in  Bulletin  |871, 
that  ulexite  divided  into  tincal  and  colemanite  as  a  result 
of  leaching  and  the  tincal  concentrated  by  wind  or  wavd  ac¬ 
tion  at  or  near  the  present  site  of  the  kernite-tincal  deposit. 
The  other  is  that  boron  from  fumeroles  mingled  with  saline 
waters  in  lagoons  combined  with  sodium  either  there  o!r  in 
transit  from  its  source  to  form  borax  and  was  deposited  be¬ 
fore  the  other  salts:  It  is  known,  according  to  the  witness, 
that  boron  and  sodium  did  so  combine  in  Borax  Lake,  Lake 
County,  California,  and  that  the  borax  crystallized  out  With 
very  little  other  salts,  most  of  the  latter  remaining  in  solu¬ 
tion.  He  also  referred  to  the  fact  that  the  borax  at  Sea^les 
Lake  is  extracted  first  from  the  brine. 

As  to  the  deformation  of  the  shale  in  the  immediate  vi¬ 
cinity  of  the  kernite  deposit,  he  believes  this  occurred  after 
the  borax  was  deposited. 

Some  further  light  on  this  question  is  obtainable  fr^m 
Professional  Paper  158-1  and  Bulletin  871  of  Wie 
200  United  States  Geological  Survey.  While  these  papfers 
were  not  introduced  in  evidence,  they  are  officially 
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technical,  scientific  notes  prepared  by  experts  “and  may 
be  looked  to  and  consulted  for  information  concerning  the 
public  lands.  •  •  •  and  it  is  entirely  proper  and  compe¬ 
tent  for  the  Department  to  look  to  such  evidence  to  de¬ 
termine  the  mineral  character  of  any  part  of  the  public  do¬ 
main.’  ’  Secretary’s  decision  of  August  14,  1915,  in  United 
States  vs.  State  of  California ,  Edward  L.  Barnard,  trans¬ 
feree,  Los  Angeles  011467.  Schaller,  in  Professional  Paper 
158-1,  published  in  1929,  deals  rather  extensively  with  the 
nature  and  possible  origin  of  the  kernite  deposit.  The 
theory  which  he  advances  is  in  line  with  that  suggested  by 
Gale.  As  stated  in  his  paper,  it  was  first  suggested  by 
Thomas  Cramer,  then  Chief  Chemist  of  the  Pacific  Coast 
Borax  Company. 

“It  is  essentially  that  the  kernite  has  formed  by  the  fu¬ 
sion,  chiefly  in  its  own  water  of  crystallization,  of  a  preex¬ 
isting  accumulation  of  borax.  The  excess  of  water  given 
off,  permeating  the  overlying  clay  beds,  may  have  dissolved 
the  ulexite  present,  very  likely  as  ‘cotton  balls,’  and  re¬ 
crystallize  it  into  the  satin-like  fibrous  veins,  a  specimen  of 
which  is  shown  in  Plate  22, A.” 

The  heat,  he  thinks,  may  have  come  from  intrusive  lava, 
fusing  the  borax,  which  they  crystallized  in  part  as  kernite 
and  in  part  as  massive  borax.  This,  he  thinks,  would  ex¬ 
plain  the  existence  of  kernite  crystals  imbedded  in  massive 
borax.  Possibly  it  also  would  explain,  as  contestee’s  theory 
fails  to  do,  the  existence  of  kernite  crystals  apparently  iso¬ 
lated  in  the  clay.  Still  adopting  Cramer’s  theory,  he  de¬ 
scribes  a  possible  way  in  which  the  borax  was  “accumu¬ 
lated  by  concentration”  as  follows: 

“A  borax  lake  formerly  occupied  the  area  of  the  Kramer 
borate  district.  By  evaporation  of  the  water,  borax  crystal¬ 
lized  out.  Borax  crystals  may  have  been  concentrated  at 
the  east  side  by  wind  (as  suggested  by  Mr.  Cramer),  or 
there  may  have  been  a  local  depression  at  the  east  side  into 
which  the  concentrated  borax  solution  flowed,  leaving  only 
a  relatively  minor  quantity  of  borax  at  the  west  end  (in  the 
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region  of  the  Suckow  shafts).  This  borax  was  covered  by 
mud  and  clay,  with  probably  layers  of  volcanic  ash.  On 
top  of  this  borax-bearing  clay  was  deposited  additional  clay, 
also  containing  borates,  more  probably  ulexite.  This  clay 
bed  would  correspond  to  the  borate  clays  of  the  west  end 
of  the  district.  On  top  is  the  borate-free  valley  fill  (Sand 
and  gravel).  Heat  from  some  source  —  the  igneous  rock  if 
intrusive  —  melted  the  buried  borax  deposit  in  its  own  wa¬ 
ter  of  crystallization,  a  temperature  of  about  150°  bping 
reached.  Enough  of  the  water  was  driven  off  so  that  on 
cooling  the  4-hydrate  crystallized  as  kernite.  Locally, 
where  the  escape  of  water  was  prevented  by  impervious 
clay,  the  fused  borax  solidified  into  massive  borax.  The 
excess  of  water  driven  off  from  the  fused  borax  entered  the 
overlying  ulexite-carrying  clay  and  recrystallized  the  orig¬ 
inal  ‘cotton  ball’  ulexite  into  the  fibrous  veins  now  found.” 

In  Bulletin  871,  published  in  1936,  the  same  author  sug¬ 
gests  the  leaching  of  ulexite  as  another  possible  source  for 
the  borax  which  he  assumes  may  have  been  dehydrated  to 
form  kernite  by  the  heat  and  pressure  resulting  from  the 
intense  deformation  which  is  observed  to  have  occurred  in 
the  immediate  vicinity  of  the  deposits.  He  concludes : 

“The  fact  that  enclosing  beds  of  shale  near  the  borax 
beds  are  not  deformed,  as  they  would  be  if  the  borax  had 
formed  from  kernite,  with  consequent  increased  volume,  in¬ 
dicated  strongly  that  kernite  was  formed  from  borax,  rather 
than  borax  from  kernite.” 

201  A  consideration  of  the  general  geologic  history!  of 
the  Mohave  Desert  region  as  stated  in  the  record 
and  as  shown  in  publications  of  the  Geological  Surrey 
shows  beyond  any  doubt  that  borate  deposits  in  quantity 
could  have  been  accumulated  by  concentration  through  t}he 
leaching  of  soils  or  rocks  or  through  the  breaking  down  aind 
leaching  of  ulexite  and  deposition  in  saline  lakes.  It  is  pot 
unreasonable  to  assume  that  any  colemanite  residue,  neces¬ 
sary  to  the  latter  assumption,  may  already  have  disap¬ 
peared  in  whole  or  in  part  by  erosion,  nor  is  it  wholly  be- 
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yond  the  realm  of  the  possible  that  the  borax  could  have 
been  deposited  from  saturated  saline  waters.  True,  no 
instance  is  known  where  this  has  occurred,  but  Borax  Lake, 
already  mentioned,  appears  to  present  a  close  approach  to 
the  condition.  There,  although  the  waters  contain  the  com¬ 
plement  of  salts  usually  associated  with  desert  lakes,  borax 
is  said  to  predominate  in  the  deposits  under  the  lake.  (It 
is  to  be  noted  that,  so  far  as  the  evidence  in  this  case  shows, 
no  mention  is  made  of  any  precipitated  salts  other  than 
borax.)  Foshag,  in  “The  Origin  of  the  Colemanite  De¬ 
posits  of  Calif ornia”  says  that  the  existence  of  borax  crys¬ 
tals  in  the  bed  of  this  lake  is  “a  very  peculiar  feature,  since 
the  lake  waters  were  not  saturated  with  salts.” 

As  to  the  contestee ’s  theory  that  sodium  borates  in  solu¬ 
tion  was  forced  upward  in  fumeroles  and  colled  to  the  point 
of  saturation  'with  resultant  deposition  of  kemite,  this 
theory  renders  necessary  the  assumption  freely  indulged  in 
by  contestee ’s  witnesses,  that  the  solution  dissolved  the 
shale  and  the  excess  portion  which  passed  on  carried  the  dis¬ 
solved  shale  with  it.  It  is  admitted  that  shale  is  not  soluble 
in  the  laboratory  and  that  a  sodium  borate  solution  is  one 
of  the  weakest  acids  that  exists.  It  is  further  indicated  in 
the  record  that  if  the  shale  was  replaced  by  kernite,  only  a 
moiety  of  the  kernite  in  any  given  amount  of  the  fluid  would 
be  deposited  as,  even  if  it  is  admitted  that  the  shale  would 
dissolve,  it  necessarily  would  do  so  very  slowly,  leaving 
only  a  little  space  for  the  kernite  to  occupy.  As  the  solu¬ 
tion,  near  the  point  of  saturation,  passed  on  either  upward 
or  laterally,  it  presumably  would  continue  to  grow  cooler 
and  having  done  so,  would,  as  borate  solutions  are  known 
to  do,  immediately  begin  to  deposit  tincal  or  borax  in  any 
available  space.  There  is  no  evidence  of  any  deposits  of 
this  character.  To  the  contrary,  it  would  appear  that  the 
surrounding  shale  is  almost,  if  not  entirely,  impervious  to 
the  migration  of  water. 

The  so-called  Sukow  deposit  is  believed  by  some  of  the 
witnesses  to  be  epigenetic,  but  it  apparently  has  definite 
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bounds  and  no  claim  is  made  that  it  was  deposited  from  the 
same  source  as  it  is  claimed  were  in  Baker  and  Western 
deposits.  Volcanic  gases  and  waters  appear  invariablyj,  so 
far  as  available  scientific  accounts  go,  to  carry  substances 
other  than  boric  acid  and  sodium  in  solution  and  to  depbsit 
them  at  about  the  same  time  boric  acid  and  sodium  are  I  de¬ 
posited.  No  instance  is  cited  where  sodium  borates  a^one 
have  been  so  deposited.  Whether  the  sodium  was  present 
in  the  source  or  was  accumulated  by  the  migrant  waters  or 
vapors,  there  normally  would  be  other  salts  deposited  at  the 
same  time  as  the  sodium  borates.  Thus,  at  least  one  of  the 
objections  raised  by  contestee  to  the  opposing  theory  wbuld 
seem  also  to  apply  equally  to  its  theory. 

It  is  a  general  principle  in  geology,  according  to  Protjert 
(page  884,  Burnham  contest  record)  that  hot  alkaline  wa¬ 
ters  holding  various  mineral  substances  in  solution  depbsit 
the  more  insoluble  substances  in  veins  while  the  more  solu¬ 
ble  substances  reach  the  surface  as  mineral  springs.  Clairke 
in  “Data  of  Geochemistry”,  page  253,  says: 

“3.  Volcanic  waters  and  fumeroles;  when  they  yifeld 
borates;  yield  ammonium  compounds  also.” 

No  ammonium  compounds  were  reported  as  being  found  in 
the  deposit  under  consideration  here.  If  contestee ’s  theory 
is  adopted,  we  must  conclude  that  this  is  a  marked  excep¬ 
tion  to  the  general  rule.  An  even  more  marked  exception 
is  the  theory  that  waters  saturated  in  sodium  borates,  a 
very  weak  solution,  replaced  shale  which  is  insoluble  in  the 
laboratory  and  yet  left  within  the  replacement  (|Le- 
202  posit  angular  fragments  of  shale  which  show  little 
corrosion,  left  no  other  mineral  salts  or  sublimates 
unless  realger  and  stybnite  (generally  classed  as  second¬ 
ary  deposits),  was  deposited  in  a  mass,  leaving  no  trace,  so 
far  as  the  evidence  shows,  of  any  secondary  deposition  of 
borates  from  the  waters  as  they  passed  on,  although  the 
testimony  abundantly  supports  the  proposition  that  waters 
containing  a  substantial  percentage  of  borax  will  continue 
precipitation  of  that  mineral  as  they  cool.  The  whble 
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theory  of  epigenesis  as  applied  to  this  deposit  is  revolu¬ 
tionary  in  the  extreme. 

Notwithstanding  the  many  objections  to  contestee ’s  the¬ 
ory,  its  objections  to  the  opposing  theory  are  formidable 
and  if  valid,  must  be  held  to  overcome  it,  leaving  the  ques¬ 
tion  in  doubt.  The  objection  as  to  the  form  and  purity  of 
the  deposit  is  the  first  raised.  Admittedly,  it  would  be 
difficult  to  assume  that  a  sedimentary  deposit  took  such  a 
form.  But,  if  the  theory  is  adopted  that  a  sedimentary  de¬ 
posit  fused  in  situ,  then  perhaps  the  crystallization  of  the 
fused  mass  might  assume  such  form  as  the  contours  of  the 
shale,  itself  possibly  changing  through  stress  and  pressure, 
would  permit.  On  the  other  hand,  the  deposit  is  singularly 
large,  uniform  and  regular  for  a  replacement  deposit. 

As  to  the  angular  fragments  of  shale  contained  in  the 
borax,  they  might  be  difficult  to  explain  on  the  hypothesis 
that  the  kemite  and  borax  were  laid  down  as  they  now  exist 
in  a  lake  bed,  but  much  of  that  difficulty  is  removed  if  the 
conclusion  is  accepted  that  the  original  borax  deposit  was 
fused  and  the  kemite  and  borax  resulted  from  the  cooling 
of  the  fused  mixture  in  the  presence  of  concurrent  earth 
movements  of  greater  or  less  degree,  the  angular  fragments 
appear  as  though  broken  by  the  force  of  crystallization  or 
other  natural  force  and  are  not  corroded  as  though  they 
had  been  subjected  to  partial  solution. 

The  argument  that  other  salts  are  absent  would  appear 
to  apply  equally  well,  however  the  origin.  It  is  possible,  as 
shown,  to  obtain  sodium  borate  from  ulexite  in  which  no 
other  element  than  calcium  is  contained. 

Although  the  testimony  for  contestee  indicates  that  the 
borax  cuts  and  intrudes  the  shale  in  like  manner  to  the  for¬ 
mation  of  known  epigenetic  metalliferous  mineral  deposits, 
Gale  found  borax  crystals  lying  against  the  mud  in  the 
Sukow  mine  (said  by  contestee  to  be  epigenetic)  apparently 
as  laid  down  by  sedimentary  action  (page  738).  He  also 
concludes  (page  739)  from  their  relative  relationship  in  the 
structure  that  they  (the  three  deposits)  had  a  like  origin. 
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He  found  (page  740)  that  there  is  no  bulging  where  kernite 
has  altered  to  tincal,  as  there  must  have  been  under  ;con- 
testee’s  theory,  and  that  the  kernite  fingers  into  the  shale 
just  as  the  shale  apparently  interfingered  originally  with 
the  layers  of  the  borate  deposits.  Schaller  (Bui.  871,  pages 
102  and  103)  says  that  the  borate  minerals  occur  as  nearly 
horizontal  tabular  bodies  of  beds  parallel  to  the  bedding  of 
the  enclosing  clays  and  shales.  “In  those  parts  of  the 
Baker  and  Western  mines  where  kernite  is  abundant,  the 
bedding  of  the  shale  is,  as  a  rule,  greatly  disturbed.  Where 
borax  and  no  kernite  is  present  as  in  the  northern  paitt  of 
the  Baker  mine,  the  bedding  is  moderately  continuous  and 
regular;  in  the  Sukow  mine  where  only  borax  is  present 
the  bedding  is  very  regular.  In  places  in  all  three  mijnes, 
there  are  vertical  veins  of  borax,  few  of  them  more  than 
several  inches  wide.”  It  is  to  be  observed  that  contrary 
to  any  assumption  that  the  borax  in  the  Baker  and  Western 
mines  was  formed  from  kernite,  the  bedding  of  the  shale 
is  more  regular  where  borax  abounds  than  it  is  where  the 
deposit  is  largely  kernite.  As  to  this  feature,  Schaller  says 
(Bui.  871,  page  105):  “The  fact  that  enclosing  beds  of 
shale  near  the  borax  beds  are  not  deformed,  as  they  w^uld 
be  if  the  borax  had  formed  from  kernite,  with  consequent 
increased  volume,  indicated  strongly  that  kernite  Vas 
formed  from  borax  rather  than  borax  from  kernite.” 

In  Professional  Paper  158-1,  page  147,  Schaller  says  that 
many  of  the  crystals  show  no  connecting  or  feeding  veins 
and  appear  to  be  isolated  in  the  clay,  although  it  is  diffi¬ 
cult  to  show  conclusively  that  they  are  not  connected.  Also, 
that  many  of  the  kernite  veins  follow  the  bedding  of 
203  the  clay,  that  they  are  commonly  either  nearly  hori¬ 
zontal  or  have  a  small  inclination  and  that  “eyejs” 
connected  or  disconnected  by  the  merest  threadlike  ve*ns 
such  as  are  typical  of  quartz  veins  in  schist  or  gneiss  wire 
not  seen. 

Another  argument  said  to  favor  the  theory  of  epigenesis 
is  that  large  kernite  crystals  show  clearly  defined  displace- 
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ment  of  the  shales  and  contain  no  evidence  of  having  been 
formed  from  borax,  but  appear  to  be  primary,  being  un¬ 
clouded  external  crystal  forms.  This,  of  course,  is  not  in¬ 
consistent  with  the  theory  that  the  kernite  crystallized  out 
of  fused  borax.  As  to  the  crystalline  character  of  the  de¬ 
posit,  Schaller,  at  page  148,  Professional  Paper  158-1,  says : 
“This  mass  represents  the  irregular  shape  of  much  of  the 
kernite  in  the  mine,  for  where  it  is  in  contact  with  the  clay 
matrix  there  is  usually  no  definite  crystal  face  present.”. 
That  the  deposits  are  relatively  free  of  foreign  elements 
has  been  touched  on  so  far  as  the  absence  of  other  salines  is 
concerned,  that  they  do  not  contain  individual  particles  or 
lenses  of  soil  does  not  prove  that  they,  originally,  were  not 
sedimentary.  It  is  obvious  that  there  has  been  some  change 
from  the  original  form  and  it  is  not  obvious  that  even  the 
original  form  may  not  have  been  relatively  free  of  foreign 
matter. 

Realger  and  orpiment,  the  presence  of  which  is  said  by 
contestee  to  be  another  proof  of  epigenetic  origin  of  the 
mineral,  are  classed  as  secondary  minerals  by  Lindgren 
(3rd  Ed.,  1919)  and  Probert  admits  that  if  they  are,  it  is 
likely  that  the  kernite  also  is  a  secondary,  (page  859,  Burn¬ 
ham  contest  record).  At  any  rate,  it  does  not  appear  that 
they  and  kernite  would  precipitate  at  the  same  temperature 
or  that  they  may  not  have  formed  independently. 

The  fringe  of  veins  and  veinlets  of  ulexite,  colemanite, 
kernite,  tincal  and  probertite  surrounding  the  deposit  is 
said  to  be  consistent  only  with  the  theory  of  primary  depo¬ 
sition.  The  veins  of  ulexite  apparently  can  be  accounted  for 
by  the  other  theory,  for  Schaller  says  (Professional  Paper 
158-1,  page  167) :  “The  ulexite  veins  (pi.  22,  A)  in  the  clay 
above  the  kernite  deposit  are  believed  to  be  later  in  their 
formation  than  the  original  borax  deposit  that  changed  to 
kernite.  It  is  possible  that  the  water  escaping  during  the 
supposed  dehydration  of  the  original  borax  deposit  entered 
the  overlaying  clay  and  recrystallized  any  *  cotton  ball’ 
ulexite  that  may  have  been  present  into  the  satin-like  fibrous 
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veins  now  found.’ ’  He  expressed  no  opinion  about  the  for¬ 
mation  of  probertite  (then  called  kramerite).  Connell,  a 
witness  for  contestee,  however,  concludes  that  the  calcium 
may  have  been  dissolved  from  the  surrounding  shale  which 
hypothesis  would  appear  to  be  equally  applicable  under 
either  theory.  As  to  the  ulexite  “cotton  balls”  and  eole- 
manite  in  the  general  shale  body,  there  is  no  basis  onl  the 
record  for  any  assumption  that  it  was  formed  from!  the 
identical  solution  that  was  responsible  for  the  formation 
of  the  kernite  and  its  presence  in  the  shale  offers  no  greater 
puzzle  than  do  other  colemanite-ulexite  deposits  in  the  Mo¬ 
have  Desert.  The  absence  of  primary  tincal  is  hardly  an 
insuperable  obstacle.  If  the  “primary”  tincal  fused  as  the 
contestant  claims  is  probable  and  redeposited  as  kernite  land 
massive  borax,  the  fusion  must  have  involved  the  entire  de¬ 
posit.  As  for  the  suggestion  that  probertite  could  not  have 
been  formed  from  ulexite  that  is  not  material  if  it  could 
have  formed  at  about  the  same  time  that  the  massive  botax 
and  kernite  were  deposited,  as  Connell  thinks  may  have 
been  the  case. 

The  assertions  that  borax,  upon  changing  to  kernite, 
would  lose  40  per  cent  of  its  volume  and  leave  a  void  in  the 
shale  and  that  there  are  vertical  “feeder”  veins  below  the 
borate  body  require  notice.  In  the  first  place,  all  of  the 
borax  did  not  change  to  kernite.  Much  of  the  deposit  is 
massive  borax  and  it  is  in  no  way  proved  that  any  substan¬ 
tial  part  of  this  resulted  from  a  change  of  kernite  to  tincal. 
In  fact,  the  comparative  regularity  of  the  shale  in  the  neigh¬ 
borhood  of  the  massive  borax  is  sufficient  evidence  that 
there  has  been  no  such  change,  for  otherwise,  the  mass 
would  have  expanded  to  almost  half  again  its  size,  with  Re¬ 
sulting  dislocation  of  the  shale.  The  so-called  “feeder 
veins”  might  well  be  crevices  in  the  shale  which  became 
filled  with  borax.  That  portion  of  the  shale  was  once  the 
surface  of  the  land  and  it  is  of  record  that  the  shijile 
204  loses  volume  rapidly  upon  exposure  to  the  air,  caus¬ 
ing  cracks. 
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The  matter  of  the  origin  of  the  kernite  deposits  renders 
necessary  a  comparison  between  the  Western  and  Baker 
kernite-borax  deposits  on  the  one  hand  and  the  Snkow  borax 
deposit  on  the  other.  Certain  facts  are  admitted  by  both 
sides.  The  Baker  deposit  is  located  in  the  northeast  corner 
of  Sec.  24,  the  Western  deposit  is  just  south  of  the  center 
of  that  section,  while  the  Sukow  deposit  is  approximately 
near  the  center  of  the  line  between  Secs.  14  and  23,  all  in 
T.  11  N.,  R.  8  W.,  S.  B.  M.  The  tops  of  the  borate  beds  are 
from  350  to  400  feet  below  the  surface  in  the  Baker  and 
Sukow  mines  and  about  800  feet  in  the  Western  mine.  Not¬ 
withstanding  some  statements  which  might  be  construed 
otherwise,  the  record  as  a  whole  shows  that  stratigraphi- 
cally,  the  three  deposits  are  enclosed  by  shale  beds  de¬ 
posited  at  about  the  same  time  and  under  the  same  condi¬ 
tions.  All  contain  tincal,  but  kernite  has  been  found  only 
in  the  Baker  and  Western  mines.  Generally  speaking,  the 
tincal  in  the  Sukow  mine  appears  to  be  a  bedded  deposit 
although  some,  but  not  all  of  contestee’s  witnesses  ex¬ 
pressed  the  belief  that  it  too  was  epigenetic.  Gale  testified 
that  he  submitted  a  sample  of  ore  from  the  Sukow  mine 
to  Schaller,  who  classified  a  portion  of  the  sample  as  kra- 
merite  (probertite).  No  other  witness  found  any  prober- 
tite  in  the  Sukow  mine,  although  Connell  claims  to  have 
examined  much  of  the  ore.  In  both  the  Sukow  and  the 
Baker  mines,  there  occurs  a  peculiar  form  of  ulexite,  re¬ 
sembling  oyster  shells  in  shape.  No  such  type  of  ulexite 
appears  to  have  been  observed  in  the  Western  mine.  The 
layers  or  beds  of  shale  enveloping  the  Sukow  deposit  are 
very  regular.  In  the  other  mines,  the  bedding  is  greatly 
disturbed  where  kernite  is  abundant,  but  where  there  is 
borax  and  no  kernite,  the  bedding  is  moderately  continuous 
and  regular. 

According  to  Gale,  the  Sukow  deposit  shows  evidence  of 
sedimentary  origin  in  the  form  of  sedimentary  bonding  and 
is  interlaminated  with  sediment,  beds  within  the  borax 
show  ripple  marks.  Gale  testified,  and  there  is  some  sup- 
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port  in  the  literature  (Noble,  U.S.G.S.  Bui.  785;  Schaller, 
Bui.  871,  page  101),  that  the  beds  containing  the  borax  are 
in  part  composed  of  arkosic  sediments,  which  he  says  shows 
they  were  disintegrated  and  laid  down  under  dry  conditions, 
favorable  to  the  deposition  of  any  contained  salts.  Gale 
stated  (page  747) :  “It  looks  as  though  some  granitic  knass 
had  mechanically  disintegrated  under  arid  condition^  and 
been  swept  across  the  country  both  before  and  after  the  de¬ 
position  of  the  borate  beds.” 

Thus,  we  find  conditions  favorable  to  the  deposition  of 
borax.  A  deposit  in  the  same  synclinal  basis  which  th^  evi¬ 
dence  abundantly  shows  must  have  been  sedimentary  in 
substantially  the  same  strata  of  shale  in  which  the  kernite 
occurs,  numerous  reasons  for  believing  that  kernite  i  had 
been  formed  from  a  preexisting  bed  of  borax  and  numerous 
objections  to  contestee’s  theory  of  epigenetic  formation. 
The  evidence  for  the  United  States  as  a  whole  is  considered 
sufficient  prima  facie  to  warrant  a  conclusion  that  the  de¬ 
posit  was  accumulated  by  concentration  dissolved  in  and 
soluble  in  water  and  the  contestee  has  failed  to  establish 
any  other  reasonable  mode  of  deposition  or  origin. 

The  other  question  to  be  considered  is  the  legal  bne, 
whether  or  not  the  kernite  and  tincal  deposits  in  the  Little 
Placer  fall  within  the  definition  of  “borates  of  sodium”  as 
Congress  used  that  term  in  the  1920  act.  In  the  hearings 
leading  up  to  the  passage  of  that  act,  members  of  CongJ-ess 
inquired  of  witnesses  whether  borax,  as  such,  should  not  be 
included  in  the  bill.  Some  of  the  witnesses,  at  least,  repre¬ 
sented  that  the  borax  supply  then  being  mined  and  marketed 
was  colemanite,  all  or  nearly  all  of  which  was  on  patented 
lands.  It  is  evident,  however,  that  at  least  some  form  of 
borates  of  sodium  was  made  subject  to  the  leasing  act.  It 
also  is  evident  that  Searles  Lake,  although  excluded  from 
the  operation  of  the  act  for  reasons  not  necessary  to  men¬ 
tion,  was  the  prototype  not  because  it  was  intended  to  re¬ 
strict  the  operation  of  the  law  to  identical  deposits,  but  be¬ 
cause  that  was  the  largest  and  most  comprehensive  kno^wn 
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deposit  of  saline  minerals.  The  sodium  borate  in  Searles 
Lake  is  borax  (NaJLCblOILO).  The  sodium  borate  dis¬ 
covered  in  the  vicinity  of  the  Little  Placer  are  kernite 
205  (Na.CLB.CMfflkO),  borax  (Na2O2B2O310H2O),  and 
tincalconite  (Na202B2035H20).  It  appears  from  the 
literature  that  kernite,  borax  and  tincalconite  are  the  only 
sodium  borates  which  occur  in  quantities  sufficient  to  mine 
and  the  first  of  these  was  unknown  in  1920.  Kernite,  how¬ 
ever,  contains  the  same  relative  amount  of  sodium  as  do 
borax  and  tincalconite.  As  these  are  the  only  sodium 
borates  of  any  importance  and  as  they  have  the  same  com¬ 
position  except  as  to  water  content,  the  act  either  applies 
to  them  or  it  applies  to  no  borates  of  sodium  at  all,  and 
Congress  did  a  vain  thing  when  it  included  borates  of 
sodium  in  the  act  which,  in  that  case,  would  be  inoperative 
and  void  as  to  any  minerals  falling  within  the  classifica¬ 
tion.  I  think  it  is  quite  clear  that  Congress  intended  to  in¬ 
clude  all  forms  of  sodium  borates  accumulated  by  concen¬ 
tration  dissolved  in  and  soluble  in  water  and  that  it  is  pos¬ 
sible,  if  not  probable,  the  only  reason  that  lime  sodium 
borates  were  not  included  was  because  of  the  representa¬ 
tion  that  most  of  those  minerals  already  were  privately 
owned.  I  am  led  to  this  conclusion  in  part,  at  least,  by  the 
fact  that  in  the  hearings,  colemanite  was  treated  as  an 
“ore”  and  compounds  of  borax  were  referred  to  as  “a 
salt”  (page  376,  hearings,  1917).  The  only  differentiation 
made  in  the  hearings,  therefore,  appears  to  have  been  be¬ 
tween  lime  borate  ores  and  salts  of  borates.  My  impres¬ 
sion  in  this  regard  is  further  strengthened  by  the  fact  that 
Congress  subsequently  did  include  all  borates  of  sodium 
(act  of  December  11, 1928  (45  Stat.  1019).).  The  argument 
is  made  that  the  purpose  of  Congress  was  to  conserve 
metallic  and  caustic  soda  for  war  uses  and  in  the  effort  to 
establish  that,  as  a  fact,  quotations  from  publications  of  the 
Geological  Survey  dated  in  1917  and  1919  were  read  into 
the  record  (pages  709  to  711).  But,  although  reference  is 
made  in  those  papers  to  chlorines  and  caustic  soda,  they 
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also  point  out  the  importance  of  sodium  compounds  ad  sub¬ 
stitutes  for  potassium  compounds.  Just  as  contestee^  wit¬ 
nesses  point  out,  they  also  point  out  that  sodium  is  not  an 
essential  component  in  the  compounds  and  even  that  potas¬ 
sium  is  preferable  in  most  cases.  Nevertheless,  they  ex¬ 
press  the  belief  that  the  conservation  of  sodium  compounds, 
which  would  include  borates  of  sodium,  was  a  wise  plolicy 
and  Congress  apparently  adopted  their  views. 

If  the  argument  that  the  mention  of  sodium  in  the  title 
and  elsewhere  in  the  act  indicated  that  Congress  intended 
to  lease  only  saline  deposits  most  valuable  for  sodiuin  is 
accepted,  it  is  difficult  to  understand  why  borates  of  so<jium 
nowhere  known  to  be  valuable  as  a  source  of  sodium  yere 
specifically  included  in  the  law.  Undoubtedly,  Congress  fol¬ 
lowed  its  usual  practice  of  hearing  the  testimony  of  experts 
on  the  subject  and  of  arriving  at  a  conclusion  as  to  what 
should  be  embraced  in  the  act  in  the  light  of  such  testimony. 
Nowhere  in  the  record  of  the  hearings  or  of  other  proceed¬ 
ings  preceding  the  passage  of  the  act  of  1920  is  it  made  to 
appear  that  there  either  existed  or  might  be  found  pny 
sodium  borate  deposit  which  would  be  valuable  for  the 
sodium  content  alone. 

It  follows  that  there  is  no  sound  basis  for  contestbe’s 
argument.  As  stated  in  the  decision  of  March  8,  1933:,  in 
the  Burnham  case  (54 1.  D.  183),  the  act  specifies  among  the 
salts  named  borates  of  sodium,  and  relates  to  the  deposits 
found  in  the  ground,  and  it  is  immaterial  what  constituents 
thereof  are  the  most  useful  after  it  has  been  made  into  a 
commercial  commodity. 

The  Register’s  decision  is  found  to  be  in  accordance  vdth 
the  evidence  submitted  at  the  hearing  and  is  affirmed.  The 
land  in  the  Little  Placer  is  held  to  contain  valuable  deposits 
of  sodium  borates  accumulated  by  concentration  dissolved 
in  and  soluble  in  water  and  to  have  been  so  known  when  the 
location  of  the  Little  Placer  was  perfected  by  discovery. 
Mineral  entry  045946  is  held  for  cancelation,  this  action 
to  become  final  30  days  from  notice  hereof.  Contestee  tyas 
the  right  to  appeal. 
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The  Register  will  notify  the  parties  hereof  in  accordance 
with  the  usual  practice. 

/s/  Fred  W.  Johnson 
Commissioner 
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A.  23380 

UNITED  STATES 
v. 

UNITED  STATES  BORAX  COMPANY 

“N” 

Los  Angeles  045946 
Contest  No.  5799 

Mineral  entry  held  for  cancellation. 

Affirmed. 

Appeal  from  the  General  Land  Office 

•  •  •  • 

This  is  an  appeal  by  the  United  States  Borax  Company 
from  the  decision  of  the  Commissioner  of  the  General  Land 
Office  of  November  21, 1941,  holding  for  cancelation  mineral 
entry  045946  for  the  Little  Placer,  covering  the  SW% 
SWi/4  NEi/4  Sec.  24,  T.  11  N.,  R  8  W.,  S.B.M.,  Kern  County, 
California. 

The  Little  Placer  was  located  August  11,  1926,  by  the 
Borax  Company.  Drilling  was  commenced  in  August  1927, 
and  stopped  upon  discovery  of  calcium  borates  at  a  depth 
of  907  feet  on  September  2,  1927.  Application  for  patent 
was  filed  August  8,  1928.  At  this  time  there  was  pending 
before  the  General  Land  Office  the  application  of  the  Burn¬ 
ham  Chemical  Company,  No.  045676,  filed  June  1,  1928,  for 
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a  sodium  prospecting  permit,  covering  the  lands  in  ques¬ 
tion  and  other  lands,  under  the  Mineral  Leasing  Act  of  Feb¬ 
ruary  25,  1920  (41  Stat.  437),  section  23  of  which  alt  the 
pertinent  times  here  involved  provided : 

“That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed,  under  such  rules  and  regulations  as  he  may 
prescribe,  to  grant  to  any  qualified  applicant  a  prospecting 
permit  which  shall  give  the  exclusive  right  to  prospect  for 
chlorides,  sulphates,  carbonates,  borates,  silicates,  o^  ni¬ 
trates  of  sodium  dissolved  in  and  soluble  in  water,  and  ac¬ 
cumulated  by  concentration,  in  lands  belonging  to  the 
United  States  for  a  period  of  not  exceeding  two  years:  j . 

On  November  23,  1928,  the  General  Land  Office  directed 
a  hearing  of  the  issues  between  the  Chemical  Company  and 
the  Borax  Company  and  others  to  determine  whetheij  the 
Little  Placer  Lands  and  others  were  valuable  for  sodium 
in  any  of  the  forms  described  in  the  leasing  act  of  1920,  and 
were  known  to  be  such  on  the  dates  the  respective  placer 
mining  locations  were  made.  The  Government  intervened. 

As  a  result  of  that  hearing  the  register  found  in  effect 
that  borate  of  sodium  had  not  been  discovered  upon  the  * 
Little  Placer,  inferentially  found  that  no  other  sodium  com¬ 
pound  had  been  discovered,  and  held  that  the  discovery  of 
calcium  borate  in  the  form  of  colemanite  was  sufficient  to 
validate  the  claim  of  the  Borax  Company.  The  General 
Land  Office  affirmed  the  register  and  also  held  that  the  cl^im 
was  valid.  It  found  that  the  borates  were  discovered 
208  first  and  without  actual  knowledge  at  that  time  by  the 
claimant  of  the  existence  of  underlying  deposits  of 
sodium  borate  in  the  form  of  kemite. 

Upon  appeal  by  the  Burnham  Chemical  Company,  the 
Department  on  March  8, 1933  (54  I.E.  183),  affirmed  the  de¬ 
cision  of  the  General  Land  Office.  With  respect  to  the 
Little  Placer  it  was  held  (1)  that  only  valuable  deposits!  of 


*  This  section  was  amended  by  the  act  of  December  11,  1928  (45  Stat. 
1019;  see  30  U.  S.  C.  sec.  261). 
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calcium  borates  in  the  form  of  colemanite  and  nlexite,  sub¬ 
ject  to  location  under  the  mining  laws,  were  actually  found 
in  commercial  quantities,  and  (2)  that  because  the  sodium 
borate  in  the  form  of  kernite,  discovered  in  adjacent  claims 
and  known  to  underlie  deposits  of  calcium  borates  therein, 
was  not  within  the  purview  of  section  23  of  the  leasing 
act,  not  having  “accumulated  by  concentration”,  it  became 
immaterial  whether  the  Borax  Company  had  knowledge 
that  the  kernite  found  in  the  adjacent  properties  also  ex¬ 
isted  beneath  the  deposits  of  colemanite  and  ulexite  in  the 
Little  Placer. 

Following  the  Departments  decision,  final  certificate 
covering  the  Little  Placer  was  issued  on  August  1,  1933, 
containing  the  usual  recitals  that  upon  presentation  of  the 
certificate  to  the  General  Land  Office,  together  with  the 
plat  and  field  notes  of  survey  of  said  claim  and  the  proofs 
required  by  law,  patent  would  issue,  if  everything  were 
regular,  and  the  further  recital  that  patent  would  be  with¬ 
held  by  the  General  Land  Office  pending  a  report  by  the 
Special  Agent  in  Charge  upon  the  bona  tides  of  the  claim. 

The  issuance  of  patent  on  the  Little  Placer  was,  how¬ 
ever,  suspended  on  May  19,  1937,  and  the  Government 
directed  adverse  proceedings  against  the  mineral  entry  on 
the  following  charges : 

1.  That  the  land  contains  valuable  deposits  of  sodium 
borate. 

2.  That  such  sodium  borate  deposits  were  dissolved  in 
and  soluble  in  water  and  accumulated  by  concentration. 

3.  That  while  the  location  was  made  August  11,  1926,  a 
discovery  was  not  made  thereon  and  the  claim  validated 
until  September  1927,  at  which  time  sodium  borate  deposits 
were  known  to  exist  in  the  land  which  prevented  a  location 
being  made  thereon  under  the  mining  laws. 

The  Borax  Company  filed  an  answer  wherein  it  in  sub¬ 
stance  admitted  that  the  probabilities  were  that  the  land 
contained  valuable  deposits  of  sodium  borate,  but  alleged 


that  the  existence  of  such  deposits  in  the  land,  while  highly 
probable,  had  not  yet  been  actually  demonstrated;  coined 
that  such  sodium  borate  deposits  were  dissolved  in  dr  sol¬ 
uble  in  water  and  accumulated  by  concentration;  adihitted 
that  the  calcium  borate  location  was  made  on  or  fibout 
August  11,  1926,  and  that  a  valid  discovery  was  made  in 
September  1927 ;  denied  that  sodium  borate  deposits  were 
known  by  it  to  exist  in  the  claim  at  any  time  on  or  before 
September,  1927,  and  alleged  by  supplemental  answef  that 
all  the  matters  and  things  set  forth  in  the  charges  had  been 
fully  tried  and  adjudged  in  its  favor  by  the  Department  in 
Burnham  Chemical  Company  v.  United  States  Borax  tlom- 
pany,  et  al.  (54  I.D.  183,  March  8, 1933),  and  that  therefore 
all  of  the  said  issues  were  res  adjudicata  as  far  a^  the 
Government  was  concerned. 

A  hearing  was  held  before  the  register  from  Februaijy  23 
to  March  4,  1938.  After  denying  a  motion  to  dismiss  the 
contest  on  the  ground  of  res  adjudicata,  the  register  con¬ 
cluded  that  the  Government  had  sustained  all  three  of  its 
charges.  On  appeal,  the  Commissioner  of  the  General  Ijiand 
Office  decided  that  the  plea  of  res  adjudicata  was  properly 
denied  by  the  register ;  that  the  land  was  known  to  contain 
valuable  deposits  of  kernite  and  tincal  on  and  prior  to  Sep¬ 
tember  1927,  and  that  kernite  and  tincal  are  minerals 
209  comprehended  by  the  phrase  “borates  ...  of  sodium 
dissolved  in  and  soluble  in  water,  and  accumulated  by 
concentration”  as  used  in  section  23  of  the  1920  Leasing 
Act.  Accordingly,  he  held  the  Little  Placer  Mining  claim 
for  cancelation.  From  that  decision  the  Borax  Company 
appeals.  I 

The  contentions  of  the  appellant  are  substantially  th^se : 
1.  That  this  proceeding  is  barred  under  the  rule  of  res 
judicata  and  that  a  change  of  opinion  by  an  expert  witness 
does  not  justify  its  commencement.  2.  That  professional 
papers  and  bulletins  of  the  Government  not  offered  in  evi¬ 
dence  may  not  be  considered  in  deciding  the  issues.  3.  Tjiat 
actual  discovery  of  sodium  borates  in  the  Little  Placef  is 
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essential  to  establish  knowledge  of  their  existence.  4.  That 
the  evidence  preponderates  in  favor  of  the  conclusion  that 
the  sodium  borate  deposit  was  not  one  “dissolved  in  and 
soluble  in  water,  and  accumulated  by  concentration.” 

1.  The  appellant  challenges  the  right  of  the  Government 
to  retry  and  redetermine  issues  decided  in  the  Burnham 
case.  It’s  position  is  that  the  principle  of  res  judicata 
should  be  a  bar  to  such  action.  This  approach  fails  to  take 
into  account  the  nature  of  the  Secretary’s  power  over  the 
public  domain  and  the  proceedings  in  the  Department  re¬ 
lating  to  it,  a  power  quite  different  than  that  of  the  courts 
in  adjudicating  rights  as  between  private  parties. 

The  Secretary  of  the  Interior  has  a  continuing  duty  as 
guardian  of  the  public  lands.  He  loses  this  power  and  his 
jurisdiction  ends  only  when  the  Government  no  longer  has 
legal  title.  Thus,  in  dealing  with  those  who  claim  or  apply 
for  an  interest  in  public  land,  so  far  as  the  Government  is 
concerned  the  Secretary’s  decisions  are  not  controlled  by 
the  principle  of  res  judicata.  His  first  duty  is  to  see  that 
the  public  domain  is  conserved,  managed  and  disposed  of 
in  the  manner  Congress  has  directed.  And  while  he  had 
jurisdiction  over  the  land,  he  may  open  any  proceeding  and 
correct  or  revise  or  reverse  any  decision  of  the  Department 
or  the  General  Land  Office  provided  interested  persons  in 
appropriate  cases  have  notice  and  opportunity  to  be  heard. 
Before  the  passing  of  legal  title,  his  findings  and  decisions 
are  as  completely  subject  to  revision  as  are  those  of  a  court 
before  final  judgment  or  before  the  end  of  its  term. 

The  important  aspects  of  the  Secretary’s  power  in  this 
regard  are  that  it  is  primarily  a  power  over  lands  and  that 
all  proceedings  with  relation  to  any  particular  public  land 
are  merely  steps  in  a  continuous  proceeding  in  rem,  never 
finally  terminated  until  legal  title  passes.  These  principles 
are  designed  most  effectively  to  subordinate  private  con¬ 
venience  to  the  safe-guarding  of  the  public  domain.  And 
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they  have  been  established  and  applied  by  many  decisions 
of  the  Department  and  the  courts.1 

In  this  case  a  patent  has  not  issued.  Notice  of  the 
charges  made  in  this  proceeding  was  duly  given  to  the;  ap¬ 
pellant.  In  due  time  it  filed  an  answer  and  an  amenided 
answer  and  extensive  hearings  followed.  The  Secretary, 
therefore,  had  the  power  to  reopen  the  issues  heard  in  the 
Burnham  case,  and  to  revise  any  findings  or  conclusions 
there  made. 

210  Moreover,  the  exercise  of  the  power  in  this  case 
was  especially  appropriate.  The  Secretary  should 
be  especially  astute  to  ascertain  all  the  facts  in  a  case  of 
this  kind  by  exhausting  all  sources  of  evidence  and  j  by 
guarding  against  any  substantial  error  before  authorizing 
the  issuance  of  patent,  for  the  ultimate  issue  is  whether  the 
Secretary  has  the  power  to  lease  the  land  under  the  leasing 
act  or  permit  a  disposition  of  the  full  title  under  the  general 
mining  laws.  This  issue  is  important  because,  if  the  dis¬ 
position  is  to  be  under  the  general  mining  laws,  the  United 
States  will  lose  all  title  and  proprietary  control  to  both  jhe 
surface  and  subsurface,  while  if  it  is  to  be  under  the  leasing 
act  the  fee  will  be  retained  by  the  Government  and  only  a 
mineral  permit  or  lease  will  issue.  In  addition,  in  section 
23  of  the  1920  leasing  act,  Congress  in  effect  placed  upon 
the  Secretary  the  duty  of  determining  a  peculiarly  tech¬ 
nical,  not  easily  demonstrable  fact,  namely,  whether  in  ad¬ 
dition  to  being  “dissolved  in  and  soluble  in  water”,  the 
compounds  of  sodium  there  enumerated  were  “accumulated 
by  concentration.  ’  ’ 

i  West  v.  Standard  Oil  Co.,  278  U.  S.  200,  210-214;  Knight  v.  Lake, 
228  U.  S.  6;  Greenameyer  v.  Coate,  212  U.  S.  434,  442;  Michigan  Land 
and  Lumber  Co.  v.  Rust,  168  U.  S.  589,  593;  New  Orleans  v.  Paine,  147 
U.  S.  261,  266;  Knight  v.  U.  S.  Land  Association,  142  U.  S.  161,  178; 
Whitten  v.  Read,  53  I.  D.  453,  466;  Ernest  B.  Gates,  41  L.  D.  384; 
Brooks  v.  McBride,  35  L.  D.  441;  Northern  Pacific  R.  R.  Co.  v.  Coffmdn, 
et  al.,  24  L.  D.  280;  Littlepage  v.  Johnson,  19  L.  D.  312,  314;  National 
Rifle  Ass’n.  v.  Young,  App.  D.  C.  March  8,  1943;  see  27  Michigan  Law 
Review  804. 
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The  basis  for  doubting  the  correctness  of  the  decision  in 
the  Burnham  case  was  the  fact  that  Gale,  in  that  proceeding 
one  of  the  expert  witnesses  for  the  defendants,  had  subse¬ 
quently  changed  his  opinion  on  this  very  question,  the  de¬ 
termination  of  which  in  this  case  depended  entirely  on  the 
deductive  reasoning  of  geologists.  This  was  reason  enough 
in  the  circumstances  for  ordering  another  hearing.  Cf. 
Van  Epps  v.  McKenny,  189  N.  Y.  Supp.  910.  If,  as  a  result 
of  such  a  new  hearing,  it  would  appear  that  the  origin  of 
the  deposit  was  syngenetic,  i.  e.,  that  described  in  section 
23  of  the  1920  leasing  act,  rather  than  epigenetic,  then  the 
question  whether  kernite  was  known  to  exist  in  the  land  at 
the  time  of  the  alleged  discovery  of  colemanite  w^ould  be¬ 
come  material,  a  question,  which,  in  view  of  the  contrary 
assumption  in  the  Burnham  case,  had  there  been  considered 
immaterial.  (54  L.D.  193,  189).  True,  there  was  some 
testimony  on  this  issue  in  the  earlier  hearing.  But  if  the 
finding  on  origin  were  to  be  reversed,  the  issue  would  as¬ 
sume  new  significance.  Hence,  it  would  not  only  be  fair  to 
both  the  appellant  and  the  Government  to  permit  again 
the  taking  of  testimony  on  that  issue  but  would  resolve 
whatever  doubt  persisted. 

It  follows  that  the  plea  of  res  judicata  is  no  bar  to  this 
proceeding  and  that  the  exercise  of  the  discretionary  power 
to  reconsider  the  issues  was  appropriate  and  reasonable. 

2.  Certain  recent  professional  papers  and  bulletins  pub¬ 
lished  by  the  Geological  Survey  and  prepared  by  Waldemar 
T.  Schaller,  one  of  its  geologists,  having  direct  reference 
to  the  sodium  deposits  in  dispute  but  not  offered  in  ev- 
dence  before  the  register,  were  referred  to  and  considered 
by  the  Commissioner  on  the  theory  that  they  could  be  ju¬ 
dicially  noticed.  The  writings  were  opinions  of  the  author 
on  the  origin  and  nature  of  the  sodium  deposits.  Consti¬ 
tuting  no  part  of  the  record  in  the  hearing  before  the  regis- 
ter*  and  the  dependents  not  having  been  afforded  and  op¬ 
portunity  to  rebut  them,  the  papers  should  not  have  been 
considered  as  evidence  on  appeal.  Robinson  v.  Balt.  & 


Ohio  R.  R.,  22  U.  S.  506,  511;  Ohio  Bell  Telephone  Co.  v. 
Public  Buck ,  65  F.  2(d)  735,  737;  Richard  P.  Ireland,  40 
L.  D.  484.  However,  the  error  was  not  prejudicial  if  the 
findings  are  otherwise  supported  by  substantial  evidence 
in  the  record.  Cf.  Interstate  Commerce  Commission  v. 
Louisville  and  Nashville  Railroad  Co.,  227  U.  S.  88,  93j  94. 
In  view  of  our  conclusion,  hereafter  discussed,  that  there 
is  substantial  evidence  in  the  record  apart  from  Schallpr’s 
papers,  to  support  the  findings  with  respect  to  the  nature 
and  origin  of  the  sodium  deposits,  the  error  was  not  pre¬ 
judicial. 

3.  Lands  which  are  known  to  be  valuable  for  a  mineral 
which  is  subject  to  leasing  under  the  Mineral  Leasing  Act, 
are  not  open  to  location  and  disposition  under  the  mining 
laws.  If  at  the  time  of  any  attempted  mining  location,  the 
land  is  known  to  be  valuable  for  any  of  the  leasable  miner¬ 
als,  the  attempted  location  is  of  no  validity  and  the  lands 
may  only  be  leased  under  the  Leasing  Act.  Wilbwr  v . 

Krushnic,  280  U.  S.  306,  314;  50  L.  D.  650,  651-65^ 
211  On  the  assumption  that  the  sodium  borate  deposit 
here  involved  was  of  the  character  described  in  sec¬ 
tion  23  of  the  Mineral  Leasing  Act,  one  of  the  pertinent  is¬ 
sues  in  the  case  was  therefore  whether  the  Little  Placer 
Lands  were  known  to  be  valuable  for  the  sodium  borate  Son 
September  2,  1927,  the  date  of  discovery  by  the  appellant 
of  calcium  borate,  a  mineral  not  included  in  the  Leasing  A^t. 

The  evidence  adduced  abundantly  shows  that  kernite  apd 
tincal  (sodium  borates)  were  discovered  in  lands  adjoining 
the  Little  Placer  on  the  north-east  (NE*4  Sec.  24,  Baker 
Mine)  in  August  and  December  of  1926,  and  in  lands  ad¬ 
joining  on  the  south  and  southwest  (SE1/^  and  SW1^  S^c. 
24,  Western  Mine)  on  July  4,  1927,  in  drill  holes  very  elope 
to  the  southern  and  western  boundary  lines  of  the  Little 
Placer;  that  the  appellant  became  the  owner  of  the  Baker 
mine  prior  to  discovery  of  colemanite  in  the  Little  Plactr 
claim;  that  the  discoveries  of  kernite  in  the  Baker  and 
Western  mines  became  a  matter  of  common  knowledge  in 


58 


the  community  immediately  after  the  discoveries  were 
made ;  that  the  Baker  and  Western  deposits  are  very  simi¬ 
lar  and  in  one  category;  that  the  deposits  are  uniquely 
and  surprisingly  pure  and  of  great  thickness,  90  to  100 
feet;  that  the  thickest  parts  of  the  Western  deposit  are 
right  near  the  center  of  Section  24  and  continue  northward 
in  maximum  thickness  within  2y2  to  5  feet  of  the  boundary 
lines  of  the  Little  Placer,  and,  in  the  opinion  of  two  wit¬ 
nesses  called  by  the  appellant,  under  two  or  three  acres  of 
the  Little  Placer;  and  that  the  Baker  deposits  is  the  major 
deposit  and  the  principal  source  of  borax  at  the  present 
time.  The  appellant  in  speaking  of  the  Little  Placer  ad¬ 
mitted  in  its  answer  that  “the  probabilities  are  that  the 
land  contains  valuable  deposits  of  sodium  borate.”  It  also 
appears  that  the  appellant  drilled  for  borate  minerals  in 
the  Little  Placer  after  its  officials  knew  that  valuable 
deposits  of  sodium  borate  had  been  discovered  on  adjacent 
lands. 

The  appellant  contends  that  this  evidence  is  not  enough 
but  that  proof  of  an  actual  discovery  of  the  sodium  borate 
deposit  was  required.  The  settled  rule  is  to  the  contrary. 
Proof  of  the  existence  of  the  mineral  on  adjacent  lands, 
geological  and  other  surrounding  and  external  conditions 
are  competent.  All  that  is  required  is  that  such  competent 
evidence  show  that  the  lands  were  known  to  be  valuable 
for  sodium  when  the  attempted  location  under  the  mining 
laws  was  made,  that  is,  that  the  known  conditions  at  that 
time  were  such  as  reasonably  to  engender  the  belief  that 
the  lands  contained  sodium  borates  in  such  quantity  and 
of  such  quality  as  would  render  their  extraction  profitable 
and  justify  expenditures  to  that  end.  United  States  v. 
Southern  Pacific,  251  U.  S.  1,  13,  14;  Diamond  Coal  and 
Coke  Co.  v.  United  States,  233  U.  S.  236,  249;  United  States 
v.  Standard  Oil  Co.,  21  F.  Supp.  645,  650,  651,  aff’d  Stand¬ 
ard  Oil  Co.  v.  United  States,  107  F.  (2d)  402,  411,  414,  415, 
cert.  den.  309  U.  S.  654 ;  United  States  v.  California,  55  I.  D. 
121,  130.  Within  this  rule,  the  evidence  is  convincing  that 
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the  lands  embraced  in  the  Little  Placer  were  known  to  be 
valuable  for  sodium  borate  when  the  appellant  made  its 
attempted  location. 

4.  In  the  second  charge  of  the  Government,  the  issue 
was  whether  the  sodium  borate  materials  composing  the 
kemite  and  tincal  beds  had  “accumulated  by  concentra¬ 
tion”,  that  is,  had  been  syngenetically  deposited,  as,  pro¬ 
vided  by  section  23  of  the  Mineral  Leasing  Act.  If  not,  the 
appellant  contends  the  Mineral  Leasing  Act  is  no  b&r  to 
the  issuance  of  a  patent  under  the  general  mining  laws. 
The  Commissioner  and  the  register  found  as  a  fact  that  the 
sodium  borates  had  accumulated  by  concentration.  The 
appellant  assigns  many  errors  in  weighing  and  appreciat¬ 
ing  the  evidence. 

In  the  particular  locale,  known  as  the  Kramer  District, 
there  are  three  known  deposits  of  sodium  borates  located 
within  a  mile  of  each  other  in  a  synclinal  basin  surrounded 
by  hills  and  known  locally  as  the  Suckow,  Baker  and  West¬ 
ern  ;  The  Suckow  deposit  being  a  short  distance  east  of  the 
northwest  corner  of  the  NE%  of  Sec.  23  and  extending  into 
the  SW14  SE14  of  Sec.  14;  the  Baker  deposit  being  in  the 
northeast  corner  of  the  NE14  of  Sec.  24,  and  the  Western 
deposit  being  at  and  south  and  west  of  the  center  of  Sec. 

24,  ah  in  T.  11  N.,  R.  8  W.,  S.  B.  M. 

212  In  the  Suckow  and  Baker  mines  the  ceilings  of 
the  sodium  borate  beds  are  from  350  to  500  feet 
below  the  surface  and  about  800  feet  below  the  surface  in 
the  Western  mine.  All  three  mines  contain  tincal  but 
kernite  is  found  only  in  the  Baker  and  Western  mines.  The 
difference  in  chemical  composition  between  tincal  and  lier- 
nite  is  of  no  significance  except  as  it  may  reflect  on  the 
manner  of  deposition.  Both  are  soluble  in  water. 

The  syngenetic  theory  is  confined  to  laoustrine  deposits 
where  the  ores  and  shales  are  laid  down  geologically  at 
the  same  time  in  alternating  symmetrical  laminations  i  of 
varied  respective  thicknesses.  The  epigenetic  theory  is 
confined  to  a  process  whereby  the  ores  in  solution  are 
forcefully  introduced  into  preexisting  shales. 
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In  speaking  of  the  depositional  characteristics  of  the 
Suckow  and  Western  deposits,  Gale,  the  geologist  now 
called  by  the  Government,  said  in  substance,  that  the  sedi¬ 
mentary  landing  of  the  Suckow  deposit,  the  parallelism  of 
the  layers,  the  layering  of  the  borax  crystals,  and  their 
orientation  in  the  layers  indicate  that  they  crystallized 
at  the  bottom  of  an  open  body  of  water  and  that  the  alter¬ 
nating  layers  were  quite  regular  and  consistent;  that  in 
the  Western  mine  the  alternating  layers  were  not  quite  so 
regular  but  the  same  sort  of  thing  existed  though  less 
clearly  defined  and  that  this  stratification  in  the  Western 
mine  stood  out  quite  clearly  as  shown  in  a  picture  of  it 
appearing  in  United  States  Geological  Survey  Bulletin  871, 
opposite  page  99 ;  that  the  lower  half  of  the  picture  marked 
B  showed  the  stratification  in  which  the  continuity  and 
parallelism  of  the  shale  and  ore  beds  in  the  Western  mine 
had  been  largely  preserved. 

In  speaking  of  the  depositional  characteristics  of  the 
Suckow  and  Western  mines,  Dr.  Buwalda,  a  geologist  called 
by  the  appellant,  said  in  substance,  that  the  Suckow  deposit 
is  much  more  regularly  stratified;  that  the  beds  of  shale 
are  of  more  constant  thickness,  the  regularity  in  bedding, 
the  successive  deposition  of  shale  and  borate  material  oc¬ 
curred  more  regularly,  that  is,  there  are  perhaps  two 
inches  of  borate  and  then  perhaps  a  half  inch  or  an  inch 
of  shale  and  that  will  be  repeated  again  and  again  in  much 
more  regular  form  than  in  the  case  of  the  Western  deposit; 
that  the  layers  of  borate  in  the  Western  deposit  are  not  of 
even  thickness  and  are  swollen  in  some  parts  and  buckled 
in  others ;  that  parts  of  the  shale  layers  indicate  that  they 
have  been  dissolved  away;  that  vertical,  oblique  and  hori¬ 
zontal  veins  cut  the  deposit  frequently;  that  the  borates 
are  not  stratified  in  the  way  it  might  be  expected  if  they 
had  been  laid  down  as  a  sedimentary  deposit;  that  the 
layering  is  very  vague  and  that  the  deposit  is  uniquely  and 
surprisingly  pure  although  there  are  shale  layers  between 
the  borate  layers  with  very  little  foreign  material. 
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Palmer,  a  mining  engineer  called  by  the  appellant,  in 
describing  the  Western  deposit  testified  in  effect,  that!  fre¬ 
quently  shale  is  included  in  the  crystals  of  kernite  j  and 
frequently  surround  the  crystals  of  kernite ;  that  the  crys¬ 
tals  sometimes  are  very  large,  some  of  them  a  foot  in 
diameter  and  a  couple  of  feet  long  with  specks  and  little 
gobs  and  large  chunks  of  shale  inside  of  them;  that  there 
are  parallel  shale  beds  pushed  apart  and  shale  beds  with 
a  layer  of  ore  between  them ;  that  the  shale  beds  are  parallel 
for  a  little  way,  then  they  swell  apart  with  increased  thick¬ 
ness  of  the  ore,  and  then  they  will  be  found  broken  and  in 
places  the  whole  bed  will  be  broken. 

In  describing  a  sedimentary  or  playa  lake  deposit,  Dr. 
Buwalda,  in  substance,  testified  that  before  there  is  a  basin 
in  a  desert  region  there  are  mountains  so  that  some  part  of 
that  area  stands  high  and  sheds  drainage  to  adjoining  low¬ 
lands;  that  if  the  rainfall  is  so  small  that  lakes  of  “  ordi¬ 
nary  times”  do  not  develop  with  through  drainage  tHere 
will  be  at  the  bottom  of  the  basin  what  is  called  a  plhya, 
into  which  goes  drainage  out  of  the  surrounding  ranges 
and  materials  swept  off  the  adjoining  ranges;  that  in  the 
bottom  of  the  basin  the  salts  that  are  brought  down  from 
the  surrounding  mountains,  dissolved  out  of  the 
213  rocks,  are  carried  down  into  the  lower  part  of  jthe 
basin  and  when  the  wrater  in  the  basin  evaporates 
they  are  left  behind  and  come  to  be  inter-stratified  Wjith 
the  shales ;  that  these  series  of  sediments  continue  to  build 
up  thicker  and  thicker  and  in  some  cases  reach  the  aggre¬ 
gate  thickness  of  thousands  of  feet  with  successive  layers]  of 
material ;  that  ordinarily  there  are  not  huge  concentrations 
but  there  are  exceptions  to  that  to  be  sure;  that  the  tend¬ 
ency  is  for  the  saline  to  become  inter-stratified  with  the  miud 
in  thin  layers  with  different  distributions,  some  of  thorn 
reaching  to  the  right  and  some  to  the  left  or  east  and  west 
of  the  basin  and  that  is  why  there  are  scattered  distribu¬ 
tions  of  the  saline  deposits  throughout  the  section;  that 
there  are  many  of  these  in  the  desert  region  but  no  two 
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exactly  alike ;  that  Searles  Lake  is  a  typical  deposit  in  some 
respects  but  not  in  others ;  that  the  water  was  carried  into 
that  basin  from  the  Owens  Valley  region  and  evaporated 
there  from  time  to  time  giving  rise  to  a  large  salt  body; 
that  the  thickness  of  the  crystal  body  is  sealed  something 
like  70  feet  and  the  area  is  something  like  10  to  12  square 
miles,  the  playa  alke  being  very  much  larger,  having  an 
area  of  50  to  60  or  70  square  miles. 

Also  Leory  A.  Palmer,  a  witness  called  by  the  appellant, 
testified,  in  effect,  that  he  had  examined  deposits  “carrying 
minerals  that  dissolve  in  and  are  soluble  in  water  and 
accumulated  by  concentration”,  and  that  Searles  Lake  was 
such  a  deposit.  And  Witness  C.  M.  Razor  for  the  appellant 
testified  to  the  same  effect.  Likewise  did  Gale. 

The  description  as  given  of  a  lacustrine  deposit  of  salines 
and  the  testimony  that  Searles  Lake  is  a  typical  lake 
deposit,  with  an  ore  body  something  like  70  feet  thick,  when 
compared  carefully  with  the  striking  similarity  of  laminas 
of  shales  and  sodium  borates  in  the  Suckow  mine  and  also 
in  the  Western  mine  but  with  less  regularity,  with  thick 
ore  bodies  in  each,  and  the  antitheses  which  spring  from 
the  epigenetical  characteristic  indications  advanced  by  the 
appellant,  lend  great  strength  to  the  proposition  that  origi¬ 
nally  the  Suckow,  Western  and  Baker  deposits  were  laid 
down  syngenetically. 

The  appellant  points  to  many  physical  occurrences  which 
it  claims  indicate  the  epigenetic  deposition  of  the  Western 
ore  body,  all  of  which  may  be  included  in  the  following 
designations:  1.  Absence  of  other  salts  and  foreign  im¬ 
purities.  2.  Veins  in  the  deposit.  3.  Partial  dissolution  of 
the  shales  and  angular  fragments  of  shale  within  the  tincal 
and  kemite.  4.  Distortion  of  the  shales,  uneven  thickness 
of  shales,  swollen  and  buckled  shales  and  vague  layering 
of  borates  and  shales.  5.  Presence  of  realgar,  orpiment  and 
stibnite.  It  is  not  believed,  however,  that  these  physical 
occurrences,  in  the  light  of  all  other  evidence  on  the  origin 
of  the  sodium  borates,  have  much  probative  force. 
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As  to  the  first,  it  is  significant  that  there  are  crystals 
of  borate  minerals  in  all  three  deposits  of  divers  sizes  and 
of  different  degrees  of  purity.  Buwalda,  after  stating  that 
the  deposit  in  the  Western  mine  is  uniquely  and  surpris¬ 
ingly  pure,  asserts  that  there  are  exceptions.  Hence,  |it  is 
admitted  that  sedimentary  deposits  of  water-soluble  saline 
minerals  may  vary  greatly  in  their  purity.  This  western 
deposit  might  well  be  an  outstanding  sedimentary  excep¬ 
tion.  He  further  states,  in  substance,  that  it  is  difficult  to 
conceive  of  beds  10  feet  or  so  in  thickness  being  laid  down 
as  a  sedimentary  deposit  and  not  containing  considerable 
quantities  of  clay,  sand,  gravel  and  detritus  swept  into  the 
basin  from  the  side  during  the  many  years  that  would  be 
necessary  for  the  deposition  of  layers  of  that  thickness. 
But  he  does  not  say  that  such  a  deposition  is  impossible 
or  could  not  be  an  exception  consistent  with  the  acknowl¬ 
edged  fact  that  no  two  sedimentary  deposits  are  alike. 
This  Western  deposit  in  its  entirety,  that  is  everything 
between  its  ceiling  and  floor,  appears  from  the  evidence  in 
the  case  to  be  about  one-fourth  layers  of  clay  and  other 
impurities.  The  clay,  of  course,  being  nothing  more  than 
the  eroded  rocks,  which  originally  surrounded  the  synclinal 
basin,  deposited  in  water  and  compacted  in  sh^ley 
layers.  j 

214  With  respect  to  the  vertical,  oblique,  and  horizon¬ 
tal  veins  mentioned,  they  seem  to  be  those  occurring 
in  the  shale  and  in  the  ore  body  between  the  ceiling  and 
the  floor  of  the  ore  body.  The  mere  presence  of  veins 
which  cut  the  layers  of  ore  and  shale  layers  within  ihe 
body  of  the  deposit  is  not  convincing  evidence  of  the 
epigenesis  of  the  deposit  in  view  of  the  many  ways  in  which 
the  deposit  and  the  shale  layers  in  it  could  have  been 
distorted. 

The  partial  apparent  dissolution  of  shales  and  the  pres¬ 
ence  of  angular  fragments  of  shale  within  the  tincal  and 
kernite  can  be  amply  explained,  it  is  believed,  by  a  recrys¬ 
tallization  of  original  tincal  into  kernite  accompanied  by 
fracturing  and  resultant  local  dislocations. 
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The  evidence  discloses  that  the  distortion  present  in  the 
Western  mine  could  have  happened  in  many  ways.  The 
scientists  are  not  in  accord  on  the  question  of  whether 
tincal  (NacBiOrlOHiO)  or  kernite  (NazBiOrHasO)  was  the 
primary  mineral.  The  chemical  difference  between  tincal 
and  kernite  is  six  molecules  of  water.  If  tincal  was  the 
primary  mineral,  which  must  be  the  case  in  the  Suckow 
mine,  a  large  decrease  in  space  would  have  occurred  in  the 
Western  and  Baker  mines  when  it  changed  to  kernite. 
Witness  Connell  testified  that  the  decrease  would  equal  40 
percent  of  the  size  of  the  deposit.  If  kernite  was  the  pri¬ 
mary  mineral  then  naturally  there  would  have  been  a 
swelling  in  equal  proportion  when  it  changed  to  tincal. 
There  are  no  indications  of  such  swelling  or  any  distor¬ 
tions  in  the  Suckow  mine  in  which  there  is  no  kernite.  All 
of  the  distortion,  therefore,  in  the  Western  mine  could 
have  taken  place,  in  geologic  time,  while  the  change  from 
tincal  to  kernite  was  in  progress.  Such  a  change  would 
take  place  very  slowly.  It  would  not  be  instantaneous, 
leaving  theoretical  empty  spaces,  but  the  slow  diminution 
in  volume  would  be  taken  care  of  immediately  but  at  the 
same  slow  rate  by  the  compressive  force  to  which  the  whole 
deposit  would  be  subjected  at  all  times.  The  evidence 
evinces  the  fact  that  the  distortion  of  the  shale  layers  is 
found  around  kernite  crystals  and  in  runs  of  shale  meas¬ 
ured  in  inches  instead  of  hundreds  of  feet,  whereas  folding 
due  to  the  introduction  of  new  molten  material  forcing  the 
strate  apart,  it  is  believed,  would  involve  folding  for  dis¬ 
tances  hundreds  of  feet  in  length  and  generally  would  be 
continuous  and  curved  instead  of  short,  fragmental  and 
straight-edged.  Where  molten  material  is  brought  up  from 
the  depths  through  a  feeder  vein,  and  is  diverted  in  a 
horizontal  direction  with  the  consequent  displacement  of 
the  intruded  body,  shale,  the  resulting  pressures  must  es¬ 
sentially  be  up  or  down.  A  downward  bulging  of  the  shale 
layers  would  encounter  the  resistance  of  the  entire  earth 
below,  whereas  an  upward  bulging  would  encounter  only 
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the  resistance  of  the  over-lying  material.  If  the  downward 
bowing  of  the  shale  layers  shown  in  Buwalda  photo  exhibit 
No.  17  (p.  76,  appellant’s  brief)  is  due  to  the  injection  of 
kernite  then  that  downward  bowing  had  to  overcome  the 
resistance  of  the  entire  earth,  whereas  the  upward  bowing 
would  overcome  only  the  resistance  of  the  overlying  strata 
at  the  time  the  kernite  is  supposed  to  have  been  injected, 
which  at  the  present  time  is  about  800  feet.  Further'  the 
swelling  and  buckling  and  distortion  of  the  shales  cbuld 
be  attributed  to  some  extent  at  least  to  the  growth  of 
kernite  crystals.  Dr.  Buwalda  in  this  regard  testified,  in 
substance,  that  crystals  begin  to  grow  around  certain  ten¬ 
ters  and  the  pressure  which  they  exert  as  the  consequehces 
of  their  growth  is  in  many  cases  very  large  and  thai,  if 
the  deposit  formed  happens  to  lie  in  an  inclined  or  hori¬ 
zontal  position,  the  growth  of  the  crystals  will  actually 
force  the  overlying  territory  and  lift  it  in  such  a  way  as  to 
make  more  space  for  the  crystals  to  grow  beneath  &nd 
between  the  walls  of  a  deposit.  Distortion  thus  brought 
about  would  develop  cracks  and  cross  fractures  in  the 
shales  and  the  partial  elimination  of  lamina  regularity,  the 
cracks  and  cross  fractures  being  later  filled  with  borate 
material  by  moving  solutions. 

215  Finally,  it  is  shown  by  the  evidence  that  realgiar, 
orpiment  and  stibnite  may  come  from  volcanic  ac¬ 
tivity.  However,  it  is  scientific  knowledge  that  boton 
emanates  from  volcanic  vents  and  that  sodium  dissolved 
from  the  surrounding  rocks  and  lava  beds  will  readily 
unite  with  the  boron.  It  is  therefore,  reasonable  to  believe, 
and  it  can  be  deduced  from  the  evidence  presented,  that  tjhe 
small  amounts  of  realgar,  orpiment,  and  stibnite  found  jto 
be  present  could  have  accompanied  any  boron  placed  in  t)ie 
lake  through  volcanic  vents.  Gale  testified  to  the  presence 
of  realgar  in  Searles  Lake,  admitted  to  be  a  sedimentary 
deposit.  ! 

The  views  of  the  experts  are  divergent  on  whether  tincal 
or  kernite  was  the  original  mineral.  Dr.  Buwalda  wh^n 
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asked  if  his  opinion  took  care  of  the  deposition  of  both 
tincal  and  kemite  equally  well,  replied  that  he  did  not 
think  so  and  would  hesitate  to  express  a  very  definite  opin¬ 
ion  on  that  score.  And  after  a  presentation  of  his  views 
and  conclusions  in  support  of  the  epigenetic  theory,  gained 
from  what  personal  examination  he  could  make  of  the 
geologic  formations  exposed  in  the  mines  and  deciphering 
the  geologic  history  of  the  region  in  detail  and  at  great 
length,  he  could  conclude  with  no  greater  assurance  that 
“it  is  only  reasonable  to  assume  that  these  borate  bearing 
solutions  should  come  up  from  depths  in  this  particular 
region  in  the  form  of  ascending  solutions.’  *  Ransome  was 
of  the  view  that  there  were  four  ways  and  it  may  have 
crystallized  in  the  soft  mud  at  the  bottom  of  a  tertiary  lake 
whose  waters  were  rich  in  sodium  borate.  Gale  was  of  the 
same  view. 

The  evidence  is  persuasive  that  tincal,  present  in  all 
three  mines,  was  the  primary  mineral;  that  the  Suckow 
mine  constitutes  the  prototype  from  which  it  may  be  con¬ 
cluded  that  the  other  two  deposits  originated,  and  as  the 
Suckow  mine  closely  meets  the  distinctive  characteristics 
of  a  lake  deposit,  that  the  component  materials  (sodium 
borates)  were  deposited  syngenetically. 

While  there  is  no  evidence  of  actual  discovery  of  sodium 
borates  within  the  boundaries  of  the  Little  Placer  claim, 
the  admission  of  the  appellant  in  its  answer  and  brief  that 
“the  probabilities  are  that  the  lands  contain  valuable  de¬ 
posits  of  sodium  borates,”  the  evidence  of  the  actual  dis¬ 
covery  of  these  minerals  in  adjacent  and  nearby  lands,  and 
the  evidence  of  other  surrounding  and  external  conditions, 
amply  support  the  Commissioner’s  findings  that  valuable 
sodium  borates  of  the  character  described  in  section  23  of 
the  mineral  leasing  act  actually  underlie  the  lands  of  the 
Little  Placer  claim. 

The  Department  finds  and  concludes : 

1.  That  the  SW%  SW14  NEi,4  Sec.  24,  T.  11 N.,  R.  8  W., 
S.  B.  M.,  embracing  the  Little  Placer  claim,  contains  valu¬ 
able  deposits  of  sodium  borates. 
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2.  That  the  said  sodium  borate  materials,  to  wit,  tincal 
and  kemite,  are  soluble  in  water  and  were  dissolved  in 
water,  and  accumulated  by  concentration. 

3.  That  at  the  time  the  appellant  perfected  its  mining 
location  on  the  lands  embracing  the  Little  Placer  mining 
claim  the  lands  were  known  to  contain  valuable  deposits 

of  sodium  borates. 

216  4.  That  the  lands  embracing  the  Little  Placer 
mining  claim  or  the  sodium  borates  therein  contained 

are  not  subject  to  disposition  under  the  general  mining 
laws  but  only  under  the  act  of  February  25,  1920  (41  Stat. 
437,  30  U.  S.  C.  sec.  181),  known  as  the  mineral  leasing}  act. 
The  decision  of  the  Commissioner  is  affirmed.  j 

(sgd)  Oscar  L.  Chapman, 

Assistant  Secretary 

Exhibit  F 

j 

217  Filed  Jan  19  1948  Harry  M.  Hull,  Clerk 

September  18,  1945 
GENERAL  LAND  OFFICE 
DEPARTMENT  OF  THE  INTERIOR  i 
WASHINGTON,  D.  C. 

i 

Further  Showing  in  Connection  with  *  ‘ Petition  for  Consid¬ 
eration  of  Application  for  Reinstatement  of  Applica¬ 
tion  for  Sodium  Prospecting  Permit  Los  Angeles 
045676  and  of  Application  for  Sodium  Lease  fjos 
Angeles  046681  of  Burnham  Chemical  Company  in 
Connection  with  Disposition  of  Appeal  of  Mineral 
Applicant  in  M.  E.  Los  Angeles  045946  of  United 
States  Borax  Company,f,  Which  Was  Filed  in  the 
General  Land  Office  May  11,  1939. 

At  the  time  the  above  referred  to  petition  was  filed  there 
was  pending  before  the  Commissioner  appeal  of  the  United 
States  Borax  Company  from  decision  of  the  Register  rec¬ 
ommending  cancellation  of  the  Borax  Company’s  mineral 
entry  Los  Angeles  045946.  j 
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On  November  21,  1941,  the  Commissioner  affirmed  the 
decision  of  the  Register  and  held  the  mineral  entry  for 
cancellation.  On  April  28, 1945,  the  Assistant  Secretary  of 
the  Interior  affirmed  the  Commissioner’s  decision  and  on 
July  31,  1944  denied  motion  of  the  Borax  Company  for 
rehearing. 

On  September  1, 1944,  the  United  States  Borax  Company 
filed  Civil  Action  No.  25,789,  in  the  United  States  District 
Court  for  the  District  of  Columbia,  to  compel  the  Secretary 
of  the  Interior  to  issue  to  it  patent  to  mineral  entry  Los 
Angeles  045946. 

By  final  decree  dated  August  16,  1945  in  Civil  Action  No. 
23,690-G,  United  States  of  America  v.  United  States  Borax 
Company,  et  al,  in  the  District  Court  of  the  United  States 
for  the  District  of  California,  Southern  Division,  among 
other  things,  it  was  ordered : 

“That  defendants  Borax  Consolidated,  Ltd.,  Pacific 
Coast  Borax  Company,  United  States  Borax  Company,  or 
any  of  their  subsidiaries,  directors,  officers,  agents,  em¬ 
ployees,  successors,  assignees,  or  transferees,  be  and  they 
and  each  of  them,  are  hereby  perpetually  enjoined  and 
restrained  from  acquiring  any  right,  title,  or  interest  by 
patent,  purchase,  lease,  or  otherwise,  in  that  certain  prop¬ 
erty  located  in  Kern  County,  California,  commonly  known 
as  the  Little  Placer  claim,  and  more  particularly  described 
according  to  the  laws  of  the  State  of  California,  as  follows : 

The  Southwest  quarter  of  the  Southwest  quarter  of  the 
Northeast  quarter  of  Section  24,  Township  11  North,  Range 
6  West,  S.  B.  M. 

vn. 

That  defendants  Borax  Consolidated,  Ltd.,  Pacific  Coast 
Borax  Company,  and  United  States  Borax  Company  are 
hereby  ordered  and  directed: 

1.  To  dismiss  immediately,  with  prejudice,  a  suit  styled 
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United  States  Borax  Company ,  a  Corporation  vs. 
218  Harold  L.  Ickes,  Secretary  of  the  United  States  De¬ 
partment  of  the  Interior,  Civil  Action  No.  j  25789 
pending  in  the  District  Court  of  the  United  States  fpr  the 
District  of  Columbia,  said  suit  being  in  the  nature  of  a 
mandamus  action  seeking  reversal  of  the  finding  pf  the 
Secretary  of  the  Interior  of  the  United  States  that  the 
claim  of  the  United  States  Borax  Company  to  the  so-palled 
‘Little  Placer  Claim,’  described  more  particularly  in  para¬ 
graph  VI  herein,  is  invalid; 

2.  To  deliver  immediately  to  the  United  States  a  quit¬ 
claim  deed  to  the  so-called  ‘Little  Placer  Claim’,  described 
more  particularly  herein  in  paragraph  VI,  of  whatever 
interest  said  defendants  assert  or  have  asserted  to  such 
Little  Placer  Claim.  ”  j 

Civil  Action  No.  25,789  in  the  United  States  District 
Court  for  the  District  of  Columbia  has  been  dismissed. 
It  is  understood  that  quitclaim  to  the  Little  Placer  claim 
has  been  delivered  to  the  United  States.  j 

In  view  of  the  foregoing  it  appears  that  mineral  entry 
Los  Angeles  045946  is  now  finally  cancelled  and  that  the 
only  parties  in  interest  as  to  the  SW14  SW%  NE1/*,  (Sec¬ 
tion  24  Township  11  North,  Range  8  West,  S.  B.  M.,  known 
as  the  Little  Placer  Claim,  are  the  United  States  and  the 
Burnham  Chemical  Company.  j 

In  his  decision  of  April  28,  1945,  as  amended  by  1  his 
decision  of  July  31,  1944,  above  referred  to,  the  Secretary 
made  the  following  findings  and  conclusions : 

“1.  That  the  SW%  SW%  NE14  Sec.  24  T.  11  N.,  R.  8 
W.  S.  B.  M.,  embracing  the  Little  Placer  claim,  contains 
valuable  deposits  of  sodium  borates. 

2.  That  the  said  sodium  borate  materials,  to  wit,  tincal 
and  kernite,  are  soluble  in  water  and  were  dissolved  in 
water,  and  accumulated  by  concentration. 

3.  That  at  the  time  the  appellant  perfected  its  mining 
location  on  the  lands  embracing  the  Little  Placer  minijng 
claim  the  lands  were  known  to  contain  valuable  deposits 
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of  borates  of  sodium  dissolved  in  and  soluble  in  water,  and 
accumulated  by  concentration,  to  wit,  tincal  and  kemite. 

4.  That  the  lands  embracing  the  Little  Placer  mining 
claim  of  the  sodium  borates  therein  contained  are  not 
subject  to  disposition  under  the  general  mining  laws  but 
only  under  the  Act  of  February  25,  1920  (41  Stat.  437,  30 
U.  S.  C.  sec.  181),  known  as  the  mineral  leasing  Act.” 

It  is  submitted  that  these  findings  and  conclusions  defi¬ 
nitely  establish  that  the  departmental  decision  of  March 
8, 1933  which  rejected  the  Burnham  Company’s  application 
for  lease  on  the  ground  that  the  land  was  not  within  the 
purview  of  the  Act  of  February  25,  1920,  was  erroneous, 
and  that  the  application  should  have  been  allowed.  This 
company  and  its  seven  thousand  American  stockholders 
have  been  prevented  for  many  years  through  no  fault  of 
their  own  from  acquiring  lease  to  the  Little  Placer  claim 
which  lease  the  company  would  undoubtedly  have  been 
granted  had  the  Department’s  decision  in  1933  correctly 
determined  the  character  of  the  land  involved.  There  is 
attached  a  statement  by  the  President  of  the  Burnham 
Chemical  Company  setting  forth  expenditures  made  in 
this  connection. 

219  It  is  respectfully  requested  that  the  application 
of  the  Burnham  Chemical  Company  for  reinstate¬ 
ment  of  its  application  for  sodium  lease  Los  Angeles  046681 
be  acted  upon  and  that  lease  be  awarded  to  it  in  accordance 
with  departmental  practice  in  existence  at  the  time  its 
application  was  rejected  in  1933. 

Respectfully  submitted 

BURNHAM  CHEMICAL 
COMPANY 

By  Jos.  J.  Cotter  (sgd) 

Attorney 


September  18,  1945 
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220  BEFORE  THE  DEPARTMENT  OF  THE 

INTERIOR 

In  re  ) 

Burnham  Chemical  Company  ) 

STATE  OF  CALIFORNIA  )  ss. 

County  of  Alameda  ) 

G.  B.  BURNHAM,  being  first  duly  sworn,  deposes  and 
says :  j 

That  he  is  now,  and  was  at  all  of  the  times  herein  stated, 
President  of  the  Burnham  Chemical  Company,  and  of  the 
Borax  Exploration  Group,  and  makes  this  affidavit  for  and 
in  behalf  of  said  Burnham  Chemical  Company  and  said 
Borax  Exploration  Group: 

That  the  Burnham  Chemical  Company  of  210  Lyon  Build¬ 
ing,  Reno,  Nevada,  and  its  subsidiary,  the  Borax  Explo¬ 
ration  Group  at  the  same  address,  have  spent  the  follow¬ 
ing  sums  of  money  in  development  and  litigation  in  connec¬ 
tion  with  the  Kramer  Borax  Fields  since  1927,  and  for  j  the 
purpose  of  obtaining  a  Federal  lease  on  a  commercial 
sodium  borate  deposit.  j 

Drilling  two  holes  in  search  of  sodium  borate, 
one  in  the  N.  E.  *4  of  Sec.  18,  T.  11  N.,  R.  7  W., 

S.  B.  M.,  to  a  depth  of  825  feet  and  the  other  in 
the  N.  W.  %  of  Sec.  26,  T.  11  N.,  R.  8  W.,  S.  B. 

M.,  to  a  depth  of  1,070 .  $  5,916i50 

Executive  and  supervision  expense  in  connection 

with  drilling .  919143 

Geophysical  prospecting  .  I,413j24 

Miscellaneous  development  expense  .  282J49 

General  legal  expenses  over  a  period  of  about  8 
years  and  chargeable  to  the  Kramer  Borax 

Fields  .  5,000.00 

Legal  expense  and  fees  chargeable  directly  to 
the  hearing  in  Los  Angeles,  before  the  United 
States  Land  Office  during  June  and  July,  1929  1,963.81 

Executive  expense,  expert  testimony,  traveling 
expenses,  etc.,  in  connection  with  Kramer 
Borax  Fields .  2,600.(j)0 

Total  . $18,095.47 
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221  All  of  the  cash  expenditures  made  so  far  in  the 
Kramer  Borax  Fields  and  in  litigation  connected 

therewith  was  in  an  effort  to  secure  a  commercial  sodium 
borate  deposit.  The  10-acre  Little  Placer  Claim  is  the  only 
available  property  known  to  contain  a  commercial  sodium 
borate  deposit.  Therefore  the  total  sum  of  $18,095.47  can 
be  chargeable  to  our  efforts  to  obtain  the  Little  Placer 
Claim. 

G.  B.  BURNHAM 
G.  B.  Burnham,  President 
Burnham  Chemical  Company 
and  Borax  Exploration  Group. 
Subscribed  and  sworn  to  before  me  this  8th  day  of 
August,  1945. 

NANCY  M.  EVANS 
Notary  Public  in  and  for  the  County 
of  Alameda,  State  of  California 
My  commission  expires  Aug.  15,  1946. 

(SEAL) 

Exhibit  G 

222  Filed  Jan  19  1948  Harry  M.  Hull,  Clerk 

UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Washington 

A-24407. 

BURNHAM  CHEMICAL  COMPANY, 

“N” 

Los  Angeles  045676,046681 

Petitions  for  reinstatement  of  sodium  permit  and  lease 

applications,  denied. 

PETITION  FOR  REHEARING  BEFORE  THE 

SECRETARY 
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Pursuant  to  Rule  83,  Burnham  Chemical  Company  the 
petitioner  herein,  also  called  Applicant,  respectfully  peti¬ 
tions  The  Honorable  Secretary  of  the  Interior  for  a  re¬ 
hearing  of  the  decision  of  the  Honorable  Under  Secretary 
of  the  Interior  rendered  in  the  above-entitled  matter  on 
January  22, 1947.  j 

At  present,  counsel  formerly  consulted  by  petitioned  in 
this  matter  and  formerly  representing  such  petitioned  in 
the  same  is  not  available  and  it  will  be  necessary  for  peti¬ 
tioner  eventually  to  secure  other  counsel.  In  the  mean¬ 
time,  however,  and  for  the  reason  that  the  time  for  i  the 
filing  of  this  petition  for  rehearing  is  rapidly  expiring, 
petitioner  in  its  own  behalf  files  this  petition  with  the  re¬ 
quest  that  subsequently  the  same  may  be  amended  by  peti¬ 
tioner  if,  as  and  when  petitioner  secures  other  counsel  hnd 
is  informed  by  such  counsel  that  such  amendment  is  advis¬ 
able.  Therefore,  in  support  of  said  petition  for  rehearing, 
petitioner  respectfully  shows :  | 

On  June  1,  1928,  this  Appellant,  Burnham  Chemical 
Company,  filed  its  application,  No.  045676,  for  a  permitl  to 
prospect  for  sodium  under  the  Leasing  Act  of  February  £5, 
1920,  upon  certain  land  in  the  general  Kramer  District, 
California,  including  the  “Little  Placer’ ’  area  described 
as  the  South  West  Quarter  (SW14)  of  the  Soqth 
223  West  Quarter  (SW14)  of  the  North  East  Quarter 
(NE14)  of  said  Section  24,  TUN,  R8W,  SBM.  In  a 
later  application  No.  045946,  the  United  States  Borax  Com¬ 
pany  filed  its  application  for  a  mineral  patent  upon  tbe 
“Little  Placer”  area. 

The  last  mentioned  application  of  this  Appellant  for 
sodium  prospecting  permit  also  included  the  entire  South 
half  of  said  Section  24,  with  respect  to  which  the  Western 
Borax  Company  had  previously  filed  its  applications  for 
mineral  patent  under  Numbers  044800  and  044801,  bas^d 
upon  the  mineral  locations  of  Mr.  Balling  and  his  associ¬ 
ates,  made  in  July,  1926.  | 

On  November  23,  1928,  the  Commissioner  of  the  General 
Land  Office  directed  that  a  hearing  be  held  between  this 


a 
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Appellant,  the  Burnham  Chemical  Company,  as  the  appli¬ 
cant  for  the  said  sodium  permits,  and  the  United  States 
Borax  Company  and  the  Western  Borax  Company,  claim¬ 
ants  under  the  mining  locations,  to  determine  the  issue 
raised  by  the  proceedings,  of  whether  or  not  the  lands 
were  valuable  for  sodium  in  any  of  the  forms  described 
in  the  Leasing  Act  of  February  25,  1920.  A  hearing  in 
this  Contest  No.  4636  was  held  at  the  office  of  the  Register 
of  the  General  Land  office  at  Los  Angeles,  California,  be¬ 
ginning  June  25,  1929,  at  which  time  was  given  the  testi¬ 
mony  by  Mr.  Rasor,  describing  the  drilling  of  the  two  dis¬ 
covery  wells  upon  the  North  East  Quarter  of  said  Section 
24  and  introducing  in  evidence  the  record  of  the  analysis 
of  the  four  samples  made  on  August  20,  1925,  showing  the 
presence  of  sodium  borate  in  the  discovery  wells  in  said 
North  East  Quarter.  (See  page  232  of  the  Transcript  of 
the  hearing  and  the  log  of  Wells  #42  and  43). 

At  this  time,  therefore,  there  came  to  the  attention  of 
the  Government,  the  knowledge  that  the  locators  and  the 
United  States  Borax  Company,  at  the  time  of  their  appli¬ 
cation  for  mineral  patent  upon  the  North  East  Quar- 
224  ter,  to-wit :  On  September  11,  1926,  had  knowledge 
of  the  existence  of  sodium  borate  in  the  land  to 
which  it  was  on  said  date  seeking  a  mineral  patent. 

In  the  meantime,  on  February  9, 1929,  the  application  of 
this  Appellant  for  a  sodium  prospecting  permit  was  re¬ 
jected  by  the  Commissioner  of  the  General  Land  Office  as 
to  the  lands  in  said  Section  24,  to-wit:  as  to  the  “Little 
Placer”  area  because  of  a  report  made  by  the  geological 
survey  on  October  25,  1928,  that  such  lands  contained 
sodium  salts  in  commercial  quantities  and  that  they  were 
subject  to  entry  only  under  lease.  A  narration  of  the 
events  with  respect  to  the  history  of  said  application  No. 
045676  of  this  Appellant  is  set  forth  in  compact  form  in 
the  decision  of  the  Register  at  Los  Angeles  under  date 
of  February  12,  1931,  in  the  matter  of  said  Contest  No. 
4636. 
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Following  the  rejection  of  said  application  No.  045,676 
as  to  the  lands  in  Section  24,  (including  the  1  i Little  Placer” 
area)  this  Appellant  filed  its  application  No.  046681  for  a 
sodium  lease  upon  the  said  * 4 Little  Placer”  area,  which 
was  suspended  by  reason  of  conflict  with  the  mining  loca¬ 
tions,  namely,  the  applications  for  mineral  patent  of  the 
Western  Borax  Company  under  Numbers  044800  and 
044801  as  to  the  South  half  of  the  Section  and  the  applica¬ 
tion  for  a  mineral  patent  by  the  United  States  Bc^rax 
Company  under  No.  045946,  for  the  “ Little  Placer”  area. 

At  this  point  in  the  history  of  the  proceedings,  the  ap¬ 
plicant  digresses  to  a  discussion  of  the  matter  of  the  gen¬ 
eral  public  knowledge  of  the  existence  of  sodium  borate  in 
the  area  in  question. 

Aside  from  the  testimony  of  Mr.  Baser  above  referred 
to,  to  the  effect  that  the  samples  tested  on  August  20, 1925, 
obtained  on  the  North  East  Quarter  of  said  Section  24]  (a 
year  before  the  patent  therefor  was  applied  for),  contained 
borate  of  sodium,  the  matter  of  general  public  kndwl- 
225  edge  at  the  time  the  patent  was  issued,  is  directly 
pertinent  to  the  matter  of  the  same  applicant’s  ap¬ 
plication  made  on  August  1, 1928  for  a  mineral  patent  upon 
the  ten  acres  that  form  the  primary  basis  of  the  appeal 
and  protest  of  the  Appellant  herein,  and  that  adjoin  fhe 
said  North  East  Quarter.  j 

Mr.  Hoyt  S.  Gale,  an  eminent  mining  engineer  and 
chemist  in  the  City  of  Los  Angeles,  published  an  article 
in  the  Engineering  and  Mining  Journal  of  January!  1, 
1927,  entitled  “A  New  Borate  Material,”  and  in  this  article 
it  appears  that  Mr.  W.  T.  Schaller,  Senior  Geologist  of 
the  United  States  Geological  Survey,  had  already  made  hn 
examination  of  this  new  mineral  that  had  been  discovered 
in  the  exploratory  borings  in  the  North  East  Quarter  of 
the  Section.  Mr.  Gale  had  presented  a  paper  at  the  Feb¬ 
ruary  26,  1926,  meeting  of  the  American  Institute  of  Min¬ 
ing  Engineers,  which  was  published  in  the  transactions  of 
the  institute  as  No.  1553-1,  which  was  issued  with  the  pub- 
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lication,  “Mining  and  Metallurgy,”  in  February,  1926. 
Upon  page  9  of  this  paper,  Mr.  Gale  says : 

“Other  prospecting  in  the  northeast  quarter  of  Section 
24  is  said  to  have  found  some  of  the  most  promising 
ground  in  the  district,  but  this  land  also  has  passed  into 
the  control  of  the  Borax  company,  and  details  concerning 
it  are  not  available.” 

The  passing  of  control  referred  to,  was  evidently  the 
agreement  between  Dowsing,  et  al.,  and  the  United  States 
Borax  Company,  made  a  month  previously,  on  January 
14,  1926,  and  the  reference  to  “most  promising  ground” 
was  of  course  based  on  the  discovery  of  the  borax  in  the 
form  of  borate  of  sodium,  made  six  months  previously,  on 
August  20,  1925,  which  discovery  was  something  that  the 
borax  company  did  not  desire  to  make  available  even  to 
the  Government,  in  order  to  proceed  to  obtain  a  mineral 
plan  free  from  the  Leasing  Act  of  1920. 

226  The  state  of  the  general  public’s  knowledge  of 
the  existence  of  borate  of  sodium  upon  the  North 
East  Quarter  of  said  Section  24  certainly  as  early  as  Jan¬ 
uary,  1927,  the  date  of  the  said  article  of  Mr.  Gale,  printed 
on  January  1,  1927,  in  the  Engineering  and  Mining  Jour¬ 
nal,  coupled  with  the  reference  by  Mr.  Gale  in  his  paper 
presented  on  February  26,  1926,  with  respect  to  the  very 
promising  ground  in  the  North  East  Quarter,  tends  to 
create  great  suspicion  of  the  good  faith  of  the  mining  lo¬ 
cators  (who  later  became  the  Western  Borax  Company, 
and  who  later  sold  out  to  the  Pacific  Coast  Borax  Com¬ 
pany)  who  made  the  two  locations  in  the  south  half  of  said 
Section  24  on  July  23,  1926,  five  months  after  the  first 
article  of  Mr.  Gale. 

At  the  said  hearing  held  in  said  Contest  No.  4636  in  June, 
1929,  a  very  considerable  mass  of  evidence  was  produced 
upon  which  the  Register  at  Los  Angeles  made  his  decision 
under  date  of  February  12,  1931.  With  respect  to  the  mat¬ 
ter  of  the  good  faith  of  the  mineral  locators  who  located 
upon  the  South  half  of  said  Section  24,  and  with  respect 
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to  their  knowledge  of  the  existence  of  sodium  borhte  in 
the  area  the  said  Register  makes  several  statements  which 
we  hereinafter  set  forth.  Before  doing  so,  h  owe  vet,  the 
Appellant  desires  to  point  out  that  inasmuch  as  oit  and 
sodium  in  the  form  of  borax  and  indeed  coal,  are  seldom 
visible  at  the  surface,  almost  every  mineral  location]  that 
may  have  as  its  real  object  the  discovery  of  a  mineral  re¬ 
served  under  the  Leasing  Act  of  1920,  can  be  said  to  be 
made  in  good  faith  in  the  sense  that  at  the  time  oi  the 
actual  location,  the  locator  does  not  have  positive  knowl¬ 
edge  of  the  existence  underground  of  a  mineral  cohered 
by  the  Leasing  Act  of  1920.  Such  interpretation  of  good 
faith  upon  the  part  of  a  mineral  locator  and  such  inter¬ 
pretation  of  the  creation  of  vested  rights  by  reason  of 
mineral  locations  made  under  such  circumstances, 
227  tends  completely  to  defeat  the  object  of  the  General 
Leasing  Act.  j 

Recurring  to  the  matter  of  the  decision  of  the  Register 
at  Los  Angeles,  made  on  February  12,  1931,  the  Register 
in  speaking  of  the  South  half  of  said  Section  makes  the 
following  statement : 

“In  the  North  East  Quarter  of  the  South  West  Quaker 
and  the  North  West  Quarter  of  the  South  East  Quartet  of 
Section  24,  sodium  of  lime,  comprising  colemanite  and  ulex- 
ite  and  borate  of  sodium,  comprising  tincl  and  kernite  wjere 
discovered  in  large  bodies,  the  borate  of  sodium  lying  un¬ 
derneath  the  lime  borate.  ’  *  ! 

It  appears  therefore  that  mineral  patents  were  issuedj  to 
the  south  half  of  the  section  despite  knowledge  of  the  exist¬ 
ence  of  borate  of  sodium  on  the  land. 

Apparently  speaking  with  respect  to  the  locations  of 
the  Western  Borax  Company  upon  the  south  half  of  s&id 
Section  24  the  Register  says : 

“At  the  time  these  locations  were  made  neither  tinoal 
nor  kernite  had  been  discovered  in  the  district,  which] is 
generally  known  as  the  Kramer  field,  and  it  was  not  kno\jm 
at  that  time  that  the  lands  in  the  district  contained  such 
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minerals.  The  first  discovery  of  tincal  and  kemite  in  the 
district  was  made  on  the  NE1^  °f  Section  24,  which  has 
been  patented  under  the  Placer  mining  law,  and  such  dis¬ 
covery  was  not  made  public  and  generally  known  until 
sometime  thereafter.” 

It  is  not  at  all  clear  whether  the  Register  intended  to  say 
that  the  discovery  of  borate  of  sodium  in  the  NE2/4  of 
Section  24  was  not  made  public  and  generally  known  until 
sometime  after  the  mineral  locations  made  on  July  23, 1926, 
upon  the  south  half  of  Section  24.  In  any  event,  however, 
the  Register  states  with  respect  to  the  locations  made  on 
the  south  half  of  Section  24 : 

228  “Balling  stated  in  the  Fall  of  1926  he  first  learned 
that  a  new  mineral,  the  nature  of  which  was  un¬ 
known  to  him  or  his  associates,  had  been  discovered  upon 
the  NEi/4  of  Section  24,  whereupon  he  procured  a  sample 
thereof  and  gave  it  to  Professor  Gale  to  ascertain  its  na¬ 
ture;  that  Gale  sent  the  sample  to  Dr.  Schaller  of  Wash¬ 
ington,  D.  C.,  who  wrote  a  paper  thereon,  which  was  pub¬ 
lished  in  January  1927,  in  the  American  Mineralogist, 
Vol.  12,  and  named  this  new  mineral  “kernite.” 

Confirmation  of  the  Appellant’s  point  of  view  that  all 
mineral  locations  would  be  made  in  good  faith  insofar  as 
knowledge  of  the  existence  of  borate  of  sodium  is  con¬ 
cerned,  by  the  statement : 

“It  appears  that  the  deposits  of  tincal  and  kernite  have 
only  been  found  in  lenses,  disconnected  and  irregular,  and 
there  are  no  surface  indications  of  the  'presence  of  min¬ 
eral. 

and  by  the  further  statement  that  the  evidence  of  wit¬ 
nesses  was  to  the  effect : 

“That  it  would  be  impracticable  to  classify  any  lands  in 
the  district  as  known  to  contain  tincal  and  kemite  without 
discovery  and  that  such  classification  based  on  a  dis¬ 
covery  on  other  lands  would  not  be  justified.  ’  ’ 

Nevertheless  this  Appellant  was  refused  a  permit  to  pros- 
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pect  for  sodium  because  of  the  report  of  the  Geological 
Survey  that  the  lands  do  contain  sodium. 

The  decision  of  the  Register  at  Los  Angeles  formeipl  the 
basis  of  the  subsequent  action  of  the  Department  of  the 
Interior  resulting  in  the  issuance  of  mineral  patents  to  the 
Western  Borax  Company  for  the  south  half  of  said  Section 
24  and  the  reasoning  of  the  decision,  if  permitted  to  stand 
as  an  established  practice  of  the  General  Land  Offic|e,  is 
inimical  to  the  object  intended  to  be  accomplished  by  Con¬ 
gress  in  the  adoption  of  the  Leasing  Act. 

229  The  reasoning  to  which  we  refer  is  as  follows : 

“In  my  opinion  the  discoveries  of  colemanite  and 
ulexite,  which  were  the  first  minerals  discovered  upon  the 
Western  Borax  Company’s  claims,  were  sufficient  to  Vali¬ 
date  the  mining  claim,  irrespective  of  any  other  minerals 
that  may  have  been  disclosed  by  deeper  drilling.  The  con- 
testees  are  not  required  to  show  in  order  to  validate  their 
claims  by  discovery  that  the  lands  contain  no  minerals 
which  have  been  withdrawn  from  the  operation  of  the  min¬ 
ing  law  by  a  leasing  act.  The  validation  of  these  claims 
by  discovery  of  colemanite  and  ulexite  carried  with  it  all 
other  minerals  that  might  be  thereafter  found  within  the 
claims,  whether  the  same  are  within  the  purview  of  jthe 
leasing  act  or  locatable  under  the  mining  laws,  notwith¬ 
standing  tincal  and  kernite  were  found  to  be  in  such  quan¬ 
tity  and  quality  that  they  became  relatively  more  valuable 
than  colemanite  and  ulexite  on  account  of  lesser  mining 
costs,  such  discovered  should  not  militate  against  the  lo¬ 
cators  or  the  legal  rights  obtained  by  the  discoveries  of 
colemanite  and  ulexite.  | 

If  by  a  discovery  of  gold  bearing  gravel,  petroleum  in  a 
well,  or  a  lead  ore,  being,  or  containing  a  mineral  in  sifch 
quantity  and  quality  to  impress  the  land  with  value,  such 
discovery,  sufficient  to  support  a  location,  should  not  be 
questioned  because  further  drilling,  further  search  or  far¬ 
ther  development  disclosed  richer  gold  bearing  gravel, 
higher  gravity  or  relatively  more  valuable  or  richer  ore, 
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whether  the  same  chemical  compound  or  combination  as 
the  discovery  ore  or  compound,  or  a  different  combination 
of  other  or  additional  substances.’ ’ 

Apparently  all  that  one  needs  to  do  to  circumvent  the 
General  Leasing  Act  is  to  file  some  kind  of  mineral  loca¬ 
tion  without  any  actual  knowledge  of  the  existence  of  min¬ 
eral  reserved  under  the  Leasing  Act  and  then  after  dis¬ 
covering  some  mineral  not  covered  by  the  Act  proceed  to 
explore  for  oil  or  sodium  and  upon  such  actual  discovery 
claim  it  free  from  royalties.  That  is  the  situation  with 
respect  to  the  south  half  and  the  north  east  quarter  of  Sec¬ 
tion  24,  TUN,  RSW,  SBM. 

230  After  the  decision  of  the  Register  at  Los  Angeles 
which  denied  to  the  Appellant  herein  its  applica¬ 
tion  for  a  sodium  prospecting  permit  upon  the  “Little 
Placer”  area,  all  by  reason  of  the  report  made  by  the 
geological  survey  that  the  “Little  Placer”  area  and  the 
south  half  of  Section  24  contained  sodium  salts  and  were, 
therefore,  subject  to  entry  only  under  lease,  Appellant 
herein,  upon  filing  its  application  for  a  sodium  lease,  was 
then  confronted  in  the  matter  of  the  “Little  Placer”  area 
with  mineral  application  045946  filed  on  August  1,  1928, 
by  the  United  States  Borax  Company,  based  upon  a  loca¬ 
tion  and  discovery  on  August  11, 1926,  or  “borate  of  lime,” 
whereas  on  October  25,  1928,  the  geological  survey  had  re¬ 
ported  that  this  area  was  subject  only  to  lease.  Remem¬ 
bering  that  the  United  States  Borax  Company  had  already 
discovered  borate  of  sodium  on  August  20,  1925,  (almost 
a  year  prior)  upon  the  North  East  Quarter  of  Section  24, 
the  good  faith  of  the  United  States  Borax  Company  in 
filing  a  mineral  location  upon  the  “Little  Placer”  area  on 
August  11,  1926,  is  decidedly  open  to  question.  Neverthe¬ 
less,  the  final  certificate  for  the  issuance  of  patent  to  the 
United  States  Borax  Company  with  respect  to  the  “Little 
Placer”  area  was  made  on  August  1,  1933,  and  subse¬ 
quently  a  favorable  report  was  submitted  thereon  by  a 
special  agent  of  the  Bureau  of  Investigations,  as  is  ap- 
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parent  from  Memorandum  Decision  No.  27659  undet  date 
of  July  22,  1935,  rendered  by  Nathan  R.  Margold,  SoUcitor 
of  the  Department  of  the  Interior,  and  approved  by  JT.  A. 
Walters,  First  Assistant  Secretary  of  the  Department, 
under  date  of  July  22, 1935. 

In  the  said  Memorandum,  on  page  14  of  the  mimeograph 
copy  thereof,  the  solicitor  said  that  in  order  to  adjudge 
the  “ Little  Placer”  claim  (of  the  United  States  Borax 
Company)  a  nullity  and  cancel  the  entry  therefore, 
231  it  would  be  necessary  to  establish  three  things!  (1), 
that  the  land  contains  valuable  deposits  of  sodium 
borate;  (2)  that  the  deposits  were  dissolved  in  and  soluble 
in  water  and  accumulated  by  concentration;  (3)  thalj  the 
deposits  were  known  to  exist  in  the  land  at  the  time  of 
location  of  the  claim.  i 

The  third  element  the  Appellant  has  already  discussed 
and  has  indicated  that  if  deposits  are  not  visible  at  the 
surface  as  was  the  testimony  in  Contest  4636,  then  a  deposit 
would  not  be  known  to  exist  at  the  time  awy  mineral  loca¬ 
tion  is  made.  i 

With  respect  to  the  second  element,  in  the  opinion!  of 
the  Solicitor,  it  is  stated  Dr.  Sehaller,  Senior  Geologist, 
has  already  rendered  an  opinion  that  the  sodium  boiiate 
deposits  are  soluble  in  water  and  accumulated  by  concen¬ 
tration. 

With  respect  to  the  first  element,  namely,  the  existence 
of  valuable  deposits  of  sodium  borate  upon  the  “Liljtle 
Placer”  claim  was  the  very  reason  for  the  denial  of  the 
prospecting  permit  to  the  Appellant  herein,  because  of  the 
report  of  the  geological  survey  on  October  25,  1928,  to  iJhe 
effect  that  the  lands  in  Section  24  contained  sodium  salts 
in  commercial  quantities. 

The  Solicitor,  in  his  memorandum  opinion  further  stated, 
that  there  should  appear  sufficient  prima  facie  evidence  to 
establish  the  essential  facts  to  be  proved  and  he  recom¬ 
mended  a  further  field  investigation.  The  Appellant  dops 
not  have  any  authentic  information  as  to  whether  such 
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field  investigation  was  made  or  what  were  its  results,  if 
made.  However,  after  the  lapse  of  many  years  from  the 
issuance  of  the  final  certificate  for  patent  upon  the  “Little 
Placer”  claim  to  the  United  States  Borax  Company,  the 
Department  of  the  Interior  came  to  the  conclusion  that 
it  would  be  entirely  too  questionable  to  issue  such 
232  mineral  patent  under  all  of  the  circumstances  of 
the  case. 

In  this  connection  Appellant  takes  the  position  that  it 
has  presented  herein  sufficient  evidence  to  show  fraud  upon 
the  part  of  the  United  States  Borax  Company,  when  it 
applied  for  a  patent  on  the  “Little  Placer”  Claim  on  Au¬ 
gust  1,  1928,  and  even  when  it  located  the  “Little  Placer” 
Claim  on  August  11, 1926,  and  also  fraud  even  with  respect 
to  the  matter  of  the  continued  prosecution  of  its  applica¬ 
tion  for  a  mineral  patent  upon  the  North  East  Quarter  of 
Section  24  at  a  time  when  it  already  had  knowledge  of  the 
existence  of  sodium  borate  upon  the  land  by  reason  of  the 
analysis  of  the  four  samples  made  on  August  20,  1925. 
It  is  the  position  of  the  Appellant  that  the  failure  of  any 
mineral  locator  to  disclose  to  the  Government  knowledge 
obtained  prior  to  the  issuance  of  a  patent,  that  the  land 
contains  minerals  subject  to  the  Leasing  Act  of  1920,  is 
fraud,  and  that  good  faith  in  the  matter  of  the  original 
mineral  location  is  immaterial  and  that  no  patent  can  be 
issued  under  the  law  which  will  dispose  of  the  minerals 
reserved  under  the  General  Leasing  Act. 

Therefore,  since  the  United  States  Borax  Company  was 
perpetrating  a  fraud  against  the  Government  of  the  United 
States  and  the  Applicant  (the  said  Petitioner)  was  defend¬ 
ing  the  interest  of  the  United  States  Government  and  up¬ 
holding  the  intention  of  Congress  in  passing  the  General 
Leasing  Act  and  the  Department  of  the  Interior  took  no 
steps  to  defend  the  Government's  interests  in  1928  and 
1929  the  Department  should  now  do  justice  to  Petitioner 
by  granting  it  a  lease  on  the  “Little  Placer”  property. 
Not  only  as  a  matter  of  justice  is  Petitioner  entitled  to  a 
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lease,  but  Petitioner  believes  it  is  legally  entitled  to  a  lease 
on  the  “Little  Placer”  property. 

233  Indeed,  if  Petitioner  is  denied  the  “Little  Placer” 

property,  the  General  Leasing  Act  is  completely  de¬ 
feated  as  to  all  public  lands  upon  which  there  is  no  knowl¬ 
edge  of  the  existence  of  any  minerals  covered  by  the!  Act, 
because  all  one  has  to  do  is  to  locate  and  discover  upon 
the  public  land  some  mineral  that  is  not  covered  bjf  the 
Act  and  proceed  to  acquire  patent  to  the  land.  Should 
any  one  contest  the  good  faith  of  the  locators  by  appljying 
for  the  land  under  the  Leasing  Act  then  the  contestant’s 
only  reward  after  such  contest  will  be  an  opportunity  to 
bid  for  the  property  in  competition  with  all  others^  no 
matter  how  hard  the  contestant  may  have  fought  to  defend 
the  Leasing  Act.  Obviously,  under  these  circumstances, 
Petitioner  believes  that  no  reasonable  person  will  ever  in 
the  future  seek  to  comply  with  the  Leasing  Act  on  those 
particular  public  lands  where  the  existence  of  coal,  phos¬ 
phate,  potassium,  sodium,  oil,  oil  shale  or  gas  are  not 
actually  known.  ! 

Further  in  support  of  said  petition  for  rehearing  Peti¬ 
tioner  urges  that  it  is  inconceivable  that  the  facts  admitted 
and  set  forth  in  the  Opinion  of  the  Honorable  Under  Secre¬ 
tary  do  not  constitute  equitable  grounds  for  the  relief 
sought  by  Petitioner.  Had  it  not  been  for  the  erroneous 
decision  of  the  Department  which  precluded  Petitioner 
from  proceeding  further  with  its  rights  the  lease  in  ques¬ 
tion  would  have  been  granted  for  Petitioner  complied  in 
all  respects  with  the  Leasing  Act  and  did  not  endeavor  to 
or  in  any  manner  whatsoever  defraud  the  Department  or 
lead  it  to  the  belief  or  understanding  that  the  area  in 
question  was  open  to  a  mineral  application  rather  than  to 
a  leasing.  We  believe  that  we  can  truthfully  state  thatl  it 
was  the  activities  of  Petitioner  that  really  brought 

234  to  the  attention  of  the  Department  the  falsity  of  the 
claims  made  by  the  applicant  for  a  mineral  patent 

and  of  the  actual  existence  of  sodium  borate.  It  certainly 
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would  not  be  equitable  to  deny  petitioner  its  legal  rights 
by  a  statement  that  the  property  in  question  has  subse¬ 
quently  become  of  great  value;  the  the  contrary  the  real¬ 
ization  of  the  value  of  such  property  adds  to  the  equitable 
position  of  this  Petitioner.  While  it  may  be  true,  as  the 
Under  Secretary  states,  that  the  original  Leasing  Act  in 
itself  did  not  require  the  granting  of  a  lease  simply  upon 
the  application  thereof,  still  as  the  Under  Secretary  admits 
the  policy  of  the  Department  at  all  times’  has  been  to 
grant  leases  to  such  applicants  without  competition. 

We  respectfully  claim  that  Petitioner  should  not  be  penal¬ 
ized  by  a  denial  to  it  of  the  right  to  proceed  under  such 
departmental  practice  or  to  receive  the  benefits  resulting 
from  such  practice  even  though  such  practice  at  this  late 
date  has  been  discontinued.  Petitioner  should  in  all  re¬ 
spects  be  placed  in  the  exact  position  which  it  would  have 
occupied  had  it  not  been  for  the  erroneous  decision  of  the 
Department.  Such  erroneous  decision  took  from  Petitioner 
its  rights,  and  therefore  the  clearest  and  plainest  prin¬ 
ciples  of  equity  require  that  Petitioner  be  replaced  in  the 
actual  position  which  it  occupied  when  such  erroneous  de¬ 
cision  moved  Petitioner  out  of  the  picture. 

A  mere  reading  of  the  facts  set  forth  in  the  Opinion  of 
the  United  Secretary,  we  believe,  shows  conclusively  the 
merits  of  the  equitable  relief  which  Petitioner  now  re¬ 
quests.  We  cannot  believe  that  this  great  country  or 
235  its  able  Department  of  the  Interior,  honestly  and 
fearlessly  administered  as  it  now  is,  would  deny 
Petitioner  and  its  seven  thousand  stockholders  the  rights 
which  were  so  erroneously  taken  from  them  through  such 
an  erroneous  decision.  Petitioner,  therefore,  respectfully 
petitions  for  a  rehearing  before  the  Honorable  Secretary 
and  for  the  opportunity  to  further  present  its  case  and 
possibly  additional  evidence  in  support  of  its  equitable 
position. 

Petitioner  renews  its  petition  for  leave  to  amend  this 
petition  for  rehearing  should  it  be  advised  by  counsel, 
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when  it  can  obtain  the  same,  that  such  amendment  Would 
be  advisable. 

Respectfully  submitted, 

BURNHAM  CHEMICAL  COMPANY 
By  C.  B.  Burnham,  President 

February  17, 1947 
Exhibit  G  -  page  14 

#  *  *  • 

i 

236  Filed  Feb  24  1948  Harry  M.  Hull,  Clerk 

1 

Answer  to  Amended  Complaint 

for  Injunction  \ 

FIRST  DEFENSE 

The  complaint  fails  to  state  a  claim  against  the  defend¬ 
ants  upon  which  relief  can  be  granted. 

i 

! 

SECOND  DEFENSE  j 

I 

The  complaint  shows  on  its  face  that  the  Western  Borax 
Company  is  an  indispensable  party  defendant  which  has 
not  been  made  a  party. 

THIRD  DEFENSE  ! 

The  action  cannot  be  maintained  because  it  is  in  the 
nature  of  a  suit  for  mandamus  brought  to  control  the  per¬ 
formance  of  discretionary  duties  of  the  defendants. 

i 

FOURTH  DEFENSE 

The  plaintiff  has  abandoned  its  application  for  a  pros¬ 
pecting  permit. 

FIFTH  DEFENSE 

I 

Plaintiff’s  claim  is  stale  and  plaintiff  is  guilty  of  laches. 

I 

l 
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SIXTH  DEFENSE 

I 

Defendants  allege  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth 
237  of  the  allegation  that  the  Burnham  Chemical  Com¬ 
pany  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Nevada.  Defendants  admit 
the  remaining  allegations  of  Paragraph  I  of  the  com¬ 
plaint. 

II 

Defendants  admit  that  the  matter  in  controversy  exceeds, 
exclusive  of  interest,  attorneys ’  fees  and  costs,  the  sum  of 
$3,000.00.  Defendants  deny  the  remaining  allegations  of 
Paragraph  II  of  the  complaint. 

III 

Defendants  admit  that  prior  to  December  11,  1928,  the 
Mineral  Leasing  Act,  approved  February  25,  1920,  41  Stat. 
437,  provided  in  part  as  alleged  in  Paragraph  III  of  the 
complaint  but  defendants  aver  that  by  the  act  approved 
December  11,  1928,  c.  19,  45  Stat.  1019,  section  23  of  the 
act  of  1920  was  amended  to  read  as  follows : 

That  the  Secretary  of  the  Interior  is  hereby  authorized, 
under  such  rules  and  regulations  as  he  may  prescribe,  to 
grant  to  any  qualified  applicant  a  prospecting  permit  which 
shall  give  the  exclusive  right  to  prospect  for  chlorides, 
sulphates,  carbonates,  borates,  silicates,  or  nitrates  of 
sodium,  in  lands  belonging  to  the  United  States  for  a 
period  of  not  exceeding  two  years:  Provided,  That  the 
area  to  be  included  in  such  a  permit  shall  not  exceed  two 
thousand  five  hundred  and  sixty  acres  of  land  in  reason¬ 
ably  compact  form. 

IV 

Defendants  admit  that  prior  to  June  14,  1929,  the  regu¬ 
lations  promulgated  by  the  Secretary  of  the  Interior  under 
the  Mineral  Leasing  Act  for  the  issuance  of  prospecting 


87 


permits  and  leases  of  sodium  lands  provided  as  alleged  in 
Paragraph  IV  of  the  complaint  but  defendants  aver  that 
on  June  14,  1929,  those  regulations  were  amended  arid  on 
August  9,  1935,  those  regulations  were  amended  in  isuch 
a  way  as  to  permit  the  issuance  of  sodium  leases  onljy  on 
competitive  bidding. 

238  V 


Defendants  admit  the  allegations  of  Paragraph  V 
of  the  complaint. 

VI 

Defendants  admit  the  allegations  of  Paragraph  vt  of 
the  complaint.  | 
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Defendants  admit  the  allegations  of  Paragraph  VII  of 
the  complaint. 

VIII 


Defendants  admit  that  on  June  1,  1928,  plaintiff  filed 
application  serial  L.  A.  No.  045676  for  a  sodium  prospect¬ 
ing  permit  on  the  lands  described  in  Paragraph  VIII  of 
the  complaint.  Defendants  admit  that  the  application  ^as 
later  amended  as  alleged  in  Paragraph  VIII  of  the  com¬ 
plaint.  Defendants  admit  that  the  application  alleged  that 
the  lands  described  in  it  were  vacant  except  for  a  pari]  in 
possession  of  the  Western  Borax  Company  held  under  a 
“pretended”  mining  claim.  Defendants  aver,  howeyer, 
that  the  SW y4  SW%  NE*4  of  Sec.  24,  T.  11  N.,  R.  8 
S.  B.  M.,  known  as  the  “Little  Placer”,  was  then  occupied 
by  the  United  States  Borax  Company  under  claim  of  ri^ht 
based  on  a  location  made  under  the  mining  laws  of  the 
United  States.  Defendants  allege  that  they  are  without 
knowledge  of  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  other  allegations  contained  in  Paragraph 
VIII  of  the  complaint.  j 
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IX 

Defendants  admit  the  allegations  of  Paragraph  IX  of 
the  complaint  except  that  they  aver  that  mineral  applica¬ 
tion  No.  045946  for  a  patent  to  the  Little  Placer  was  filed 
on  August  1,  1928,  by  the  United  States  Borax  Company 
with  the  predecessors  in  office  of  these  defendants. 

239  X 

Defendants  deny  the  allegations  of  Paragraph  X 
of  the  complaint  except  that  they  admit  that  by  letter  dated 
November  23,  1928,  the  then  Commissioner  of  the  General 
Land  Office  ordered  a  hearing  between  plaintiff  and  adverse 
claimants  to  the  lands  for  which  plaintiff  was  seeking  a 
prospecting  permit  and  defendants  admit  that  a  copy  of 
that  letter  Tvas  transmitted  to  plaintiff  by  a  letter  dated 
December  14,  1928,  addressed  to  plaintiff  by  the  Register 
of  the  United  States  Land  Office  at  Los  Angeles,  California. 

XI 

Defendants  admit  that  on  January  21,  1929,  plaintiff 
filed  application  L.  A.  046681  for  a  sodium  lease  of  the 
Little  Placer  and  of  the  S Y*  of  Sec.  24.  Defendants  deny 
that  in  doing  so  plaintiff  acted  “pursuant  to  said  ‘instruc¬ 
tions’  to  the  Register  of  the  General  Land  Office,  and  in 
compliance  wfith  the  advice  of  said  Register”  as  alleged 
in  Paragraph  XI  of  the  complaint. 

XII 

Defendants  admit  that  on  March  30,  1929,  the  Commis¬ 
sioner  of  the  General  Land  Office  fixed  the  date  for  a  hear¬ 
ing  between  the  United  States  Borax  Company  and  West¬ 
ern  Borax  Company  and  plaintiff.  Defendants  aver,  how¬ 
ever,  that  by  letter  dated  November  23,  1929,  a  copy  of 
which  was  transmitted  to  plaintiff  by  letter  dated  Decem¬ 
ber  14, 1928 : 
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1.  the  hearing  was  ordered ;  j 

2.  the  issue  was  stated  to  be  “whether  or  not  the  land 
is  valuable  for  sodium  in  any  of  the  forms  described  in 
the  leasing  act  of  February  25,  1920,  and  so  known  at  the 
dates  of  the  respective  placer  mine  locations,”  and 

3.  “in  view  of  the  fact  that  the  mining  locations  ante¬ 
dated  the  application  for  prospecting  permit  filed  by 'the 
Burnham  Chemical  Company  the  burden  of  proof  [was 

placed]  upon  that  company.”  ] 

240  Defendants  admit  that  the  hearing  was  conducted 
at  the  United  States  Land  Office  in  Los  Angeles  from 
June  25  to  July  26, 1929.  I 

Defendants  deny  that  they  participated  in  the  hearing 
but  admit  that  the  Government  was  represented  at  the 
hearing  “in  order  that  all  facts  relative  to  the  mineral 
character  of  the  land  [might]  be  brought  out.”  Defend¬ 
ants  admit  that  the  United  States  did  not  call  Waldeniar 
T.  Schaller  or  L.  F.  Noble  as  witnesses  for  the  Govejm- 
ment  and  defendants  admit  that  the  United  States  did  not 
introduce  in  evidence  Geological  Survey  Bulletin  785-C  'or 
the  report  made  by  the  Geological  Survey  on  October  £5, 
1928.  Defendants  aver,  however,  that : 

1.  plaintiff  too  participated  in  that  hearing,  having 
accepted  without  protest  the  ruling  of  the  General  Lapd 
Office  that  plaintiff  must  carry  the  burden  of  proof ; 

2.  plaintiff  neither  called  Schaller  or  Noble  as  wit¬ 
nesses  nor  offered  in  evidence  either  Geological  Survey 
Bulletin  785-C  or  the  report  of  the  Geological  Survey  madle 
October  25, 1928,  nor 

3.  did  plaintiff  either  demand  the  production  of  tho^e 
documents  for  use  in  evidence  or  protest  the  action  of  the 
United  States  in  not  producing  witnesses  or  documents. 

Defendants  aver  that  on  February  12,  1931,  the  Com¬ 
missioner  of  the  General  Land  Office  found  as  a  fact  th^t 
prior  to  the  filing  of  plaintiff’s  applications  for  a  prospect¬ 
ing  permit  and  a  lease  the  lands  in  section  24  were  known 
to  contain  sodium  but  in  a  form  not  accumulated  by  con- 
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centration,  and  he  concluded  that  the  lands  were,  there¬ 
fore,  subject  to  disposition  by  patent  under  the  placer 
mining  laws  rather  than  by  lease  under  the  Mineral  Leasing 
Act. 

Defendants  admit  that  on  March  16,  1931,  plaintiff  ap¬ 
pealed  from  the  ruling  of  the  Commissioner  and  defend¬ 
ants  admit  that  on  April  21,  1932,  the  decision  was 
241  affirmed.  Defendants  admit  that  on  March  8.  1933, 
the  then  Secretary  of  the  Interior  affirmed  the  de¬ 
cision,  denied  plaintiff’s  application  for  a  lease,  affirmed 
the  right  of  the  United  States  Borax  Company  to  a  patent 
to  the  Little  Placer  and  ordered  a  patent  for  the  SV2  of 
Sec.  24  to  issue  to  Western  Borax  Company.  Defendants 
deny  that  on  that  date  or  by  that  decision  the  then  Secre¬ 
tary  or  any  other  officer  of  the  United  States  denied  plain¬ 
tiff’s  application  for  a  prospecting  permit  but  instead  de¬ 
fendants  aver  that  plaintiff’s  application  for  a  prospect¬ 
ing  permit  was  denied  as  to  the  lands  in  section  24  subject 
to  appeal  by  the  letter  dated  November  23,  1928,  addressed 
to  the  Register  of  the  Los  Angeles  Land  Office  by  the 
Commissioner  of  the  General  Land  Office,  a  copy  of  which 
was  transmitted  to  the  plaintiff  by  letter  dated  December 
14,  1928,  addressed  to  plaintiff  by  the  Register  of  the  Los 
Angeles  Land  Office.  Defendants  aver  that  plaintiff  ac¬ 
quiesced  in  the  decision  denying  its  application  for  a  pros¬ 
pecting  permit  and  plaintiff  took  no  appeal  from  that  de¬ 
cision.  Instead,  on  January  14,  1929,  plaintiff  filed  an 
application  for  a  sodium  lease  covering  the  Little  Placer 
and  the  SMj  of  Sec.  24  in  which  plaintiff  stated  inter  alia 
that  “the  land  is  valuable  for  sodium  #  •  •”  which  fact 
precluded  the  issuance  of  a  prospecting  permit. 

Defendants  admit  that  on  July  22,  1935,  the  then  Secre¬ 
tary  of  the  Interior  opened  an  investigation  to  determine 
whether  the  decision  that  the  United  States  Borax  Com¬ 
pany  was  entitled  to  a  patent  for  the  Little  Placer  was  cor¬ 
rect  and  defendants  admit  that  as  a  result  of  that  investi¬ 
gation  the  then  Secretary  of  the  Interior  on  May  19,  1937, 
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i 

instituted  adverse  proceedings  against  the  United  States 
Borax  Company  for  the  purpose  of  determining  the  vjalid- 
ity  of  that  company’s  mineral  location  on  the  Little  Placer. 
Defendants  admit  that  on  October  15,  1937,  plaintiff 
made  application  for  reinstatement  of  its  appjlica- 
242  tions  for  a  prospecting  permit  and  a  sodium  lease 
on  the  Little  Placer  and  the  S%  of  Sec.  24.  De¬ 
fendants  admit  that  on  May  11,  1939,  while  the  adverse 
proceeding  against  the  United  States  Borax  Company  was 
still  pending,  plaintiff  filed  a  petition  asking  for  imniedi- 
ate  consideration  of  its  applications  for  reinstatement  of 
plaintiff’s  applications  for  a  prospecting  permit  and  a 
lease.  Defendants  admit  that  on  November  21,  1941,  the 
defendant,  Fred  W.  Johnson,  then  Commissioner  of  the 
General  Land  Office,  found  as  facts  that  when  the  mineral 
location  on  the  Little  Placer  was  made  by  the  United 
States  Borax  Company  in  1926,  the  land  was  known  to 
contain  deposits  of  sodium  in  forms  covered  by  the  Mineral 
Leasing  Act  and  accumulated  by  concentration  and  he  Con¬ 
cluded  that  the  land  was,  therefore,  subject  only  to  lease 
under  the  Mineral  Leasing  Act  and  not  to  patent  under  ihe 
placer  mining  laws.  Defendants  admit  that  the  United 
States  Borax  Company  appealed  from  that  decision  and 
the  decision  was  affirmed  by  the  then  Secretary  of  the 
Interior  on  April  28,  1943.  Defendants  admit  that  on  July 
31,  1944,  the  then  Secretary  denied  motions  of  the  United 
States  Borax  Company  for  a  rehearing  and  a  reopening 
of  the  case.  Defendants  admit  that  on  August  16, 1945,  the 
District  Court  of  the  United  States  for  the  Northern  Dis¬ 
trict  of  California  entered  an  order  in  the  action  entitled 
United  States  v.  United  States  Borax  Company,  et  at-., 
Civil  No.  23,690-G,  directing  the  United  States  Borax  Com¬ 
pany  to  relinquish  its  claims  to  the  Little  Placer  and  ^o 
deliver  a  quitclaim  deed  for  the  Little  Placer  to  the  United 
States.  | 

Defendants  admit  that  on  September  18,  1945,  plain¬ 
tiff  filed  a  further  showing  in  support  of  its  petition  fCr 
reinstatement  of  its  applications  for  a  prospecting  permit 
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and  a  lease  and  defendants  admit  that  on  June  18,  1946, 
plaintiff’s  petition  for  reinstatement  of  the  applications 
was  rejected  and  the  rejection  was  affirmed  on  appeal  to 
the  Secretary  on  J anuary  22,  1947.  Defendants  admit  that 
plaintiff’s  petition  for  rehearing  was  denied. 

243  XIII 

Defendants  admit  that  on  February  24, 1947,  plain¬ 
tiff’s  petition  for  rehearing  was  denied  and  defendants 
admit  that  the  reasons  assigned  for  that  action  were  the 
fact  that  the  Little  Placer  was  known  to  contain  valuable 
deposits  of  sodium  borates  when  plaintiff  ’s  application  for 
a  prospecting  permit  was  filed  and  the  fact  of  plaintiff’s 
acquiescence  in  the  rejection  of  its  application  on  that 
ground.  Defendants  deny  that  those  reasons  are  either 
contrary  to  the  record  or  unfair.  Defendants  aver  that  at 
the  time  plaintiff’s  application  for  a  prospecting  permit 
was  filed  the  Little  Placer  was  known  to  contain  valuable 
deposits  of  sodium  borates  and  the  record  in  the  Depart¬ 
ment  of  the  Interior  shows  that  fact.  Plaintiff  did  not 
appeal  from  the  rejection  of  its  application  for  a  pros¬ 
pecting  permit  in  Sec.  24,  T.  11  N.,  R.  8  W.,  S.  B.  M.,  even 
though  plaintiff  was  explicitly  informed  of  its  right  to  ap¬ 
peal  in  the  letter  rejecting  the  application.  Defendants  also 
aver  that  plaintiff  was  not  misled  by  the  Department  of 
the  Interior  into  believing  that  the  lands  in  section  24 
would  thereafter  be  administered  under  the  Mineral  Leas¬ 
ing  Act  because  the  same  letter  which  informed  plaintiff 
of  the  report  of  the  Geological  Survey  that  in  its  view  the 
land  was  subject  only  to  lease  also  informed  plaintiff  of 
the  existence  of  the  mineral  locations  of  the  Western  Borax 
Company  and  the  United  States  Borax  Company  on  the 
lands  in  section  24  for  which  plaintiff  was  seeking  a  pros¬ 
pecting  permit.  Defendants  also  aver  that  plaintiff  ac¬ 
quiesced  in  the  partial  rejection  of  its  application  for  a 
prospecting  permit  when  plaintiff  accepted  without  protest 
a  prospecting  permit  issued  to  plaintiff  by  the  Secretary 
of  the  Interior  on  April  10,  1934,  for  the  lands  included  in 
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plaintiff’s  application  except  those  in  Sec.  24,  T.  ill  N., 
R.  8  W.  and  the  NW y4  and  SE%  of  Sec.  18,  T.  11  K,  R. 

7  W.,  S.  B.  M.  | 

244  Defendants  admit  that  a  hearing  was  ordered  and 
held  between  plaintiff  and  Western  Borax  Comjpany 
and  United  States  Borax  Company  and  defendants  admit 
that  the  United  States  was  represented  at  that  hearing. 
Defendants  admit  that  a  report  of  the  Geological  Survey 
on  the  borate  deposits  in  the  lands  was  not  introduced  in 
evidence  at  the  hearing  but  defendants  aver  that  plaintiff 
was  aware  of  the  existence  of  that  report  and  plaintiff 
failed  to  put  that  report  in  evidence  and  defendants  aver 
that  they  are  without  knowledge  whether  the  introduction  of 
that  report  or  the  testimony  of  W.  T.  Schaller  would  have 
led  the  then  Secretary  of  the  Interior  to  a  decision  differ¬ 
ent  from  that  which  was  reached. 

Defendants  deny  that  in  reaching  his  decision  the  then 
Secretary  of  the  Interior  disregarded  or  failed  to  comply 
with  any  provision  of  law  and  defendants  deny  that!  the 
then  Secretary  of  the  Interior  acted  arbitrarily,  capriciously 
or  unlawfully  in  rejecting  plaintiff’s  applications. 

Defendants  deny  that  on  June  2,  1928,  or  at  any  oijher 
time  plaintiff  was  entitled  to  a  prospecting  permit  to  lauds 
in  Sec.  24,  T.  11  N.,  R.  8  W.  or  the  NWR4  and  the  SEM  of 
Sec.  18,  T.  11  N.,  R.  7  W.,  S.  B.  M.  and  defendants  deny 
that  plaintiff  is  or  ever  was  entitled  to  a  sodium  lease  for 
one-half  or  any  other  part  of  the  area  embraced  within  its 
application  for  a  prospecting  permit  or  to  a  priority  ri£ht 
in  obtaining  a  sodium  lease  for  the  remaining  half  of  the 
area  included  in  the  application  for  prospecting  permit,  i 

Defendants  admit  that  a  large  pajrt  of  the  area  covered 
by  plaintiff’s  application  for  a  prospecting  permit  has 
been  patented  and  is  no  longer  part  of  the  public  domain 
of  the  United  States  but  defendants  deny  that  that  has  Re¬ 
sulted  through  their  arbitrary  or  capricious  disregard  of 
the  Mineral  Leasing  Act  or  any  other  improper  or  unlawful 
action  on  the  part  of  defendants  or  their  predecessors  jin 
office.  ! 
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245  Defendants  admit  that  the  Little  Placer  is  still  in 
the  public  domain  and  defendants  admit  that  some 

parts  of  section  18  are  still  owned  by  the  United  States. 

WHEREFORE,  having  fully  answered,  defendants  pray 
that  the  complaint  be  dismissed  with  costs. 

/s/  Ralph  S.  Boyd 
RALPH  S.  BOYD 
Room  2131 

Department  of  Justice 
Washington,  D.  C. 

Attorney  for  Defendants 

•  •  •  # 

246  Filed  Dec  17  1948  Harry  M.  Hull,  Clerk 

United  States  District  Court  for  the  District 

of  Columbia 

Civil  Action  No.  1579-47 
BURNHAM  CHEMICAL  CO. 

Plaintiff. 

vs. 

KRUG ,  et  al 

Defendant. 

PRETRIAL  PROCEEDINGS 
STATEMENT  OF  NATURE  OF  CASE: 

Action  against  Secretary  of  the  Interior  for  an  injunction. 
The  issues  and  stipulations  between  counsel  are  con¬ 
tained  in  a  memorandum  attached  hereto. 

Plaintiff  further  claims  that  it  was  misled  by  the  letter 
of  the  Department  of  the  Interior ,  dated  December  14, 1928. 

Defendant  denies  that  the  plaintiff  was  mislead. 

/ s /  Mabel  Walker  Willebrandt  DATE  Dec.  16, 1948 
Attorney  for  Plaintiff 

/s/  Ralph  S.  Boyd  Alexander  Holtzoff 

Attorney  for  Defendant  Pretrial  Judge. 

•  •  •  • 
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247  Settlement  of  Facts  on  Pre-Trial 

Now  comes  plaintiff  in  the  above-entitled  action 
and  submits  for  the  Court’s  consideration  on  Pretrial  con¬ 
ference  the  following :  j 

This  is  an  action  against  the  Secretary  of  the  Interior, 
the  purpose  of  which  is  to  secure  a  mandatory  injunction 
to  require  the  defendant  to  grant  an  application  for  a  pros¬ 
pecting  permit  filed  on  June  1,  1928,  and  an  application 
for  a  sodium  lease  filed  on  Jan.  21, 1929,  under  Sections  23 
and  24  of  Mineral  Leasing  Act  41  Stat.  447,  which  relates 
to  prospecting  permits  and  leases  to  such  permittees  for 
deposits  of  sodium  on  public  lands. 

The  case  involves  the  proper  construction  and  applica¬ 
tion  of  said  Mineral  Leasing  Act  and  regulations  promul¬ 
gated  thereunder  at  the  time  said  applications  were  filed 
by  plaintiff.  j 

The  following  facts  are  admitted  in  the  pleadings : 

That  Julius  A.  Krug,  Oscar  L.  Chapman  and  Fred  W. 
Johnson  are  respectively  Secretary,  Under  Secretary  and 
Director  of  Land  Management  of  the  Department  of  the 
Interior.  j 

That  matter  in  controversy  exceeds  $3000. 

That  the  Mineral  Lease  Act  (approved  Feb.  25,  1920) 
provided  (in  part)  as  alleged  in  paragraph  3  of  complaint. 

That  regulations  under  Mineral  Lease  Act  re  issuancq  of 
prospecting  permits,  and  leases  of  sodium  lands  provided 
as  alleged  in  paragraph  4  of  the  complaint  until  June  14, 
1929,  when  they  were  amended,  and  on  August  9, 1935,  they 
were  so  amended  as  to  require  competitive  bidding  on  issu¬ 
ance  of  sodium  leases.  ! 

248  That  definition  of  terms  in  paragraph  5  of  the  com¬ 
plaint  are  correct.  j 

That  the  purpose  of  the  Leasing  Act,  as  set  out  in  para¬ 
graph  6  of  the  complaint,  is  correct. 

That  on  October  5,  1926,  the  Geological  Survey  issued 
Bulletin  785-C  entitled  “Borate  Deposits  in  the  Kramer 
District.”  ! 
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That  Hoyt  S.  Gale  published  an  article  in  the  Engineer¬ 
ing  and  Mining  Journal  for  January  1,  1927,  entitled  “A 
New  Borate  Mineral,”  proposing  “kernite”  as  the  name 
for  the  new  mineral. 

That  plaintiff  filed  Application  Serial  L.  A.  045676  for  a 
sodium  prospecting  permit  on  June  1,  1928,  on  lands  de¬ 
scribed  in  paragraph  8  in  the  complaint,  and  that  the  origi¬ 
nal  prospecting  permit  application  was  amended  on  .]  une  2, 
1928,  as  alleged  in  paragraph  8  of  the  complaint.  That  said 
application  alleged  lands  described  in  it  were  vacant  ex¬ 
cept  for  a  part  in  possession  of  Western  Borax  Company, 
held  under  a  pretended  mining  claim. 

That  U.  S.  Borax  Company  filed  two  mining  claims  on 
July  8  and  July  13,  1927,  in  Section  18  of  Kramer  District. 

That  Western  Borax  Company  filed  two  mining  claims  on 
December  9,  1927,  in  Section  24  of  Kramer  District. 

That  said  Claims  were  based  on  placer  locations  in  1924, 
1925  and  1926  of  colemanite  and  ulexite. 

Defendants  admit  that  U.  S.  Borax  Company  filed  a  min¬ 
eral  application  for  the  Little  Placer  on  August  1,  1928, 
with  defendants’  predecessors  in  office. 

That  by  letter  dated  November  23,  1928,  the  Commis¬ 
sioner  of  the  General  Land  Office  ordered  a  hearing  between 
plaintiff,  who  sought  a  prospecting  permit,  and  the  above- 
mentioned  claimants  to  lands  under  the  mining  laws;  and 
that  a  copy  of  said  letter  was  transmitted  to  plaintiff  by  a 
letter  dated  December  14,  1929,  addressed  to  plaintiff  by 
Register  of  U.  S.  Land  Office  at  Los  Angeles.  Both  letters 
stated  that  “•  *  *  the  Survey  has  reported  the  land  in 
Sec.  24  T,  11  N,  R  8  W  as  subject  to  lease  only  #  *  V’ 

That  thereafter  on  Jan.  21,  1929,  plaintiff  filed  Applica¬ 
tion  L.  A.  046681  for  a  sodium  lease  of  the  Little  Placer  and 
the  south  half  of  Section  24. 

That  on  Mar.  30,  1929,  the  Commissioner  of  the  General 
Land  Office  fixed  date  for  hearing  between  U.  S.  Borax 
Company,  Western  Borax  Company  and  plaintiff.  That 
said  hearing  was  conducted  from  June  25  to  July  26,  1929, 
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at  U.  S.  Land  Office  in  Los  Angeles  that  Government  was 
represented  at  said  hearing;  that  U.  S.  did  not  call  Walde- 
mar  T.  Schaller  or  L.  F.  Noble  as  witnesses  for  Govern¬ 
ment  ;  and  that  XJ.  S.  did  not  introduce  in  evidence  Geologi¬ 
cal  Survey  Bulletin  785-C  or  the  report  made  by  Geological 
Survey. 

249  That  on  Feb.  12,  1931,  Commissioner  of  General 
Land  Office  made  a  ruling,  a  copy  of  which  is  annexed 
hereto  as  Exhibit  A,  that  patents  applied  for  by  miping 
claimants  should  be  granted.  That  plaintiff  on  Mar.  16, 
1931,  appealed  from  said  ruling,  and  that  on  April  21, 1932, 
the  decision  in  question  was  affirmed. 

That  on  Mar.  8,  1933,  the  Secretary  of  Interior  affirqaed 
the  above-mentioned  decision,  denied  plaintiff’s  applica¬ 
tion,  affirmed  the  right  of  U.  S.  Borax  Company  to  a  patent 
to  Little  Placer,  and  ordered  a  patent  for  the  south  halif  of 
Section  24  to  issue  to  Western  Borax  Company. 

That  on  July  22,  1935,  the  then  Secretary  of  the  Interior 
opened  an  investigation  to  determine  whether  the  decision 
that  U.  S.  Borax  Company  was  entitled  to  a  patent  ifor 
Little  Placer  was  correct ;  and  that  as  result  of  said  investi¬ 
gation  Secretary  of  Interior,  on  May  19,  1937,  instituted 
adverse  proceedings  against  U.  S.  Borax  Company  for  jde- 
termining  the  validity  of  company’s  mineral  location  on 
Little  Placer. 

That  on  Oct.  15, 1937,  plaintiff  made  application  for  rejin- 
statement  of  its  applications  for  prospecting  permit  and 
sodium  lease  on  Little  Placer  and  the  south  half  of  Sec¬ 
tion  24. 

That  on  May  11,  1939,  while  adverse  proceeding  against 
U.  S.  Borax  Company  was  pending,  plaintiff  filed  petitipn 
asking  for  immediate  consideration  of  its  above-mentioned 
application  for  reinstatement  of  applications  for  prospect¬ 
ing  permit  and  lease. 

That  on  Nov.  21,  1941,  Commissioner  of  General  Lahd 
Office  found  as  a  fact  that  when  mineral  location  on  Little 
Placer  was  made  by  U.  S.  Borax  Company  in  1926,  land  was 
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known  to  contain  deposits  of  sodium  in  forms  covered  by 
Leasing  Act,  and  that  land  was  therefore  subject  to  the 
Leasing  Act  and  not  to  the  Mineral  Laws. 

That  U.  S.  Borax  Company  appealed  from  said  decision, 
and  the  decision  was  affirmed  by  the  then  Secretary  of  In¬ 
terior  on  April  28, 1943. 

That  on  July  31,  1944,  the  then  Secretary  of  Interior 
denied  motions  of  U.  S.  Borax  Company  for  rehearing  and 
reopening  of  case. 

That  on  Aug.  16,  1945,  District  Court  for  Northern  Dis¬ 
trict  of  California  entered  an  order  directing  U.  S.  Borax 
Company  and  all  associated  persons  and  corporations  to 
relinquish  claims  to  Little  Placer  and  to  deliver  a  quitclaim 
deed  for  Little  Placer  to  U.  S. 

That  on  Sept.  18,  1945,  plaintiff  filed  a  further  showing 
in  support  of  its  petition  for  reinstatment  of  its  applications 
for  prospecting  permit  and  lease;  and  that  on  June  18, 
1946,  plaintiff’s  petition  for  reinstatement  was  rejected, 
and  rejection  was  affirmed  on  appeal  to  the  Secretary  on 
Jan.  22, 1947. 

250  That  plaintiff’s  petition  for  rehearing  was  denied 
on  Feb.  24, 1947. 

That  on  Feb.  24,  1947,  the  Under  Secretary  denied  plain¬ 
tiff’s  application  for  rehearing.  A  copy  of  his  said  denial 
is  annexed  hereto  and  marked  Exhibit  B. 

That  a  large  part  of  the  area  covered  by  plaintiff’s  appli¬ 
cation  for  a  prospecting  permit  has  been  patented  and  is  no 
longer  a  part  of  the  public  domain  of  the  U.  S. 

That  Little  Placer  is  still  in  the  public  domain  and  that 
some  parts  of  Section  18  are  still  owned  by  the  U.  S. 

It  is  stipulated  that  plaintiff  may  amend  paragraph  II  of 
the  complaint  by  substituting  Section  306  for  307 ;  and  by 
inserting  the  words  “predecessors  in  office”  after  the  word 
defendants  in  paragraph  IX;  and  by  substituting  the  words 
“government  representatives”  in  place  of  the  word  defend¬ 
ants  in  paragraph  XII. 

It  is  stipulated  by  the  parties  that  all  letters,  documents 
and  rulings  of  the  Interior  Department  set  forth  in  plain- 


tiff’s  complaint  are  authentic  copies  of  what  they  purport  to 
be  and  may  be  so  admitted  in  evidence ;  that  plaintiff  is  a 
corporation  duly  organized  and  existing  under  the  laws  of 
the  State  of  Nevada;  and  that  copies  of  any  decisions  Of  the 
Department  of  the  Interior  or  documents  relating  to  land 
embraced  within  plaintiff’s  applications  for  prospecting 
permit  or  lease  may  be  used  in  evidence  by  either  side  isvith- 
out  having  the  same  certified. 

Respectfully  submitted : 

/s/  Mabel  Walker  Willebrandt 
Attorney  for  Plaintiff 
/s/  Ralph  S.  Boyd 

Attorney  for  Defendants 

i 

251  Exhibit  “B”  | 

Filed  [date  illegible]  Charles  E.  Stewart,  Clerk 
DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  LAND  OFFICE 
Los  Angeles,  Calif.,  Febry.  12, 1931  | 

Burnham  Chemical  Co. 
vs. 

United  States  Borax  Co., 

Western  Borax  Co., 

J.  C.  McMillan, 

United  States,  Intervenor. 

Involving  sodium  prospecting  permit  045676,  sodipm 
lease  application  046681,  mineral  applications  044251,  0^4- 
266,  045946,  044800  and  044801.  j 

On  June  1,  1928,  the  Burnham  Chemical  Co.  filed  appli¬ 
cation  045676  for  a  permit  to  prospect  for  sodium  under 
the  act  of  February  25,  1920,  upon  the  SE1^  and  NW44 
Sec.  18,  T.  11  N.,  B.  7  W.,  also  the  SW%SWy4NEy4  and 
Sy2  Sec.  24,  T.  11  N.,  R.  8  W.,  S.  B.  M.,  with  other  lands. 
The  application  was  rejected  by  the  Commissioner  of  the 
General  Land  Office  on  February  9,  1929,  as  to  the  lands  in 
Section  24,  because  of  a  report  made  by  the  Geological 
Survey  on  October  25,  1928,  that  such  lands  contained  so- 
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dium  salts  in  commercial  quantities  and  are  subject  to  en¬ 
try  only  under  lease,  whereupon  the  Burnham  Chemical 
filed  application  046681  for  a  lease  of  the  lands  in  Section 
24,  under  the  act  of  F ebruary  25, 1920,  which  was  suspended 
because  of  the  prior  application  046504  of  J.  C.  McMillan 
for  lease,  and  for  conflict  with  certain  mining  loca¬ 
tions. 

252  The  records  show  that  the  United  States  Borax 
Co.  filed  mineral  application  044251,  for  the  Keen 

placer  mining  claim,  embracing  SE%  Sec.  18,  T.  1  N.,  R. 
7  W.;  application  044266,  for  the  Big  Keen  placer  mining 
claim,  embracing  Lots  1  and  2  of  NW%  of  said  Section  18; 
and  application  045946  for  the  Little  placer  mining  claim, 
embracing  SW^SW^NE1^  Sec.  24,  T.  11  N.,  R.  8  W., 
S.  B.  M.;  and  that  the  Western  Borax  Co.  filed  mineral 
application  044800  for  Tincal  No.  placer  mining  claim,  em¬ 
bracing  SE1^  said  Sec.  24,  and  mineral  application  044801 
for  Tincal  No.  2  placer  mining  claim,  embracing  SW1^  of 
said  Section  24. 

On  November  23,  1928,  the  Commissioner  of  the  General 
Land  Office  directed  that  a  hearing  be  held  between  the 
Burnham  Chemical  Co.,  the  applicant  for  sodium  permit, 
and  the  United  States  Borax  Co.  and  the  Western  Borax 
Co.,  claimants  under  the  mining  locations,  to  determine  the 
issue  raised  by  the  proceedings  of  whether  or  not  the  said 
lands  are  valuable  for  sodium  in  any  of  the  forms  described 
in  the  leasing  act  of  February  25, 1920,  and  so  known  at  the 
dates  of  the  respective  placer  locations. 

A  hearing  was  held  at  this  office,  beginning  June  25, 1929, 
all  parties  present  with  counsel  and  submitted  testimony, 
except  J.  C.  McMillan  who  offered  no  testimony.  The  Gov¬ 
ernment  intervened  and  was  represented  by  counsel. 

253  A  report  made  by  the  field  service  of  the  General 
Land  Office  shows  that  the  claims  embraced  in  min¬ 
eral  locations  044800,  044S01,  044266  and  044251,  to  be 
valid  mining  claims  in  so  far  as  concerns  discovery  and 
improvements;  and  as  for  mineral  application  045946  the 
record  shows  the  claim  to  be  prima  facie  valid. 
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The  testimony  adduced  at  the  hearing  discloses  that  Wil¬ 
liam  M.  Balling,  who  is  now  superintendent  of  the  Western 
Borax  Company,  with  seven  associates,  located  two  mining 
claims,  known  as  Tincal  No.  1  and  Tincal  No.  2  placer  min¬ 
ing  claims,  embracing  the  SE14  and  SW1/*  said  Section  24, 
on  July  23, 1926,  and  within  a  few  days  thereafter  installed 
a  drilling  apparatus  upon  the  SEV4  and  proceeded  forth¬ 
with  to  explore  the  land.  A  small  shaft  was  put  doUm  in 
the  SW14,  and  in  both  quarter  sections,  in  the  drill  j  hole 
upon  the  SE14  and  the  shaft  upon  the  SW14,  evidence  of 
borate  of  lime  was  discovered  as  shown  by  a  green  fjame 
test,  winch  would  warrant  further  prospecting  of  the  l^nds. 
Seven  or  eight  holes  were  drilled  upon  these  two  clainls  by 
the  Western  Borax  Company,  some  of  which  showed  no 
evidence  of  borates.  The  United  States  Borax  Company 
drilled  holes  upon  both  SE14  and  SW14  of  said  Sectioiji  24, 
but  found  no  evidence  of  borates,  and  abandoned  the  prop¬ 
erty  prior  to  the  Western  Borax  locations.  In  the  NIE14 
SE14  and  NW14  of  Section  24,  borate  of  lime,  comprising 
colemanite  and  ulexite,  and  borate  of  sodium,  comprising 
tincal  and  kernite  were  discovered  in  large  bodies. 
254  The  borate  of  sodium  lying  underneath  the  lime 
borate.  At  the  time  these  locations  were  made 
neither  tincal  nor  kernite  had  been  discovered  in  the  dis¬ 
trict,  which  is  generally  known  as  the  Kramer  field,  and  it 
was  not  known  at  that  time  that  the  lands  in  the  district  con¬ 
tained  such  minerals.  The  first  discovery  of  tincal  and  l^er- 
nite  in  the  district  was  made  on  the  NE1/*  Section  24,  whjich 
has  been  patented  under  the  placer  mining  law,  and  such 
discovery  was  not  made  public  and  generally  known  until 
sometime  thereafter.  Balling  stated  that  in  the  Fall  of 
1926,  he  first  learned  that  a  new  mineral,  the  nature  jof 
which  was  unknown  to  him  or  his  associates,  had  been  dp- 
covered  upon  the  NE14  Section  24,  whereupon  he  procured 
a  sample  thereof  and  gave  it  to  Professor  Gale  to  ascertain 
its  nature;  that  Gale  sent  the  sample  to  Dr.  Schaller  bf 
Washington,  D.  C.,  who  wrote  a  paper  thereon,  which  wds 
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published  in  January,  1927,  in  the  American  Mineralogist, 
Vol.  12,  and  named  this  new  mineral  “kemite”.  Deposits 
of  tincal  and  kemite  have  been  discovered  only  in  two 
places  in  the  Kramer  field,  viz :  the  United  States  Borax  Co. 
mine  on  the  NE1/*  Section  24,  and  the  Western  Borax  Co. 
mine  on  S^  of  same  section,  except  that  the  Suckow  de¬ 
velopment  disclosed  a  deposit  of  tincal  but  no  kemite. 

The  original  locations  of  the  S^  of  Section  24,  now  the 
property  of  the  Western  Borax  Company,  were  as- 

255  serting  their  claims  thereto,  and  had  discovered  valu¬ 
able  deposits  of  borate  ores  long  prior  to  the  filing 

of  protestant’s  application  for  a  permit  to  prospect  the 
land,  and  before  the  classification  of  the  land  was  made  by 
the  Geological  Survey. 

In  making  a  classification  of  lands  known  to  contain  tin¬ 
cal  and  kemite  it  would  be  necessary  to  deal  along  other 
lines  than  in  making  classification  of  coal,  oil-shale,  salt  or 
rock  phosphate  lands.  Dr.  Bansome,  Dean  Probert,  Hoyt  S. 
Gale,  Joseph  Jensen  and  mineral  inspector  Guthrie  stated 
in  substance  that  it  would  be  impracticable  to  classify  any 
lands  in  the  district  as  known  to  contain  tincal  and  kemite 
without  discovery,  and  that  such  classification  based  on  a 
discovery  on  other  lands  would  not  be  justified.  It  appears 
that  the  deposits  of  tincal  and  kernite  have  only  been  found 
in  lenses,  disconnected  and  irregular,  and  there  are  no  sur¬ 
face  indications  of  the  presence  of  mineral. 

A  preponderance  of  the  evidence  shows,  as  to  the  genesis 
and  form  of  the  tincal  and  kemite  deposits,  that  the  kernite 
is  primary,  fumarolic  and  epigenetic  deposits,  not  concen¬ 
trated  by  the  evaporation  of  lake  water,  not  a  playa  de¬ 
posit,  but  more  nearly  related  to  lode  than  bedded  deposits, 
and  that  the  tincal  is  secondary  to  the  kemite,  and  neither 
of  such  minerals  was  formed  by  the  evaporation  of 

256  desiccated  lakes,  and  not  accompanied  by  the  other 
evaporation  residues,  but  accompanied  by  orpiment, 

realgar  and  stibnite. 
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Dr.  Ransome  stated  that  the  tincal  is  secondary  to  the 
kemite;  that  the  kemite  is  primary,  deposited  by  hot  boron 
bearing  waters  derived  from  a  volcanic  source,  epigenetic, 
and  its  physical  form  determined  by  molecular  replacement 
of  the  shale.  This  view  is  supported  by  witnesses  Probert, 
Gale,  Jensen  and  Guthrie,  with  slight  modifications,  admit¬ 
ting  the  hot  fluid  would  not  correspond  to  water,  and  that 
the  boron  could  be,  and  that  probably  some  of  it  was  in  sub¬ 
limated  form.  The  replacement  of  the  shale  by  kemite  is 
clearly  illustrated  in  Ransome ’s  diagram,  Plate  III,  (Ex¬ 
hibit  of  Western  Borax  Company.  “B”.  Gale  particu¬ 
larly  testified  as  to  the  ulexite  in  the  mine  being  typical  Vein 
mineralization;  that  the  “kemite  has  grown  within  the 
shale,  absorbing  it  with  growth”.  Probert  stated  that 
“structural  changes  and  folding  increased  porosity,  and 
thermal  waters  or  boriferous  vapors  replaced  the  shale 
molecularly”.  Jensen,  Probert  and  Gale  stated  that  the 
kemite  mineralization  occurred  after  the  tilting,  folding 
and  faulting  of  the  tertiary  miocene  shales,  and  all  of  the 
witnesses  are  in  substantial  accord  that  the  volcanic  origin 
of  the  kemite  is  indicated  by  its  associated  stibnite,  realgar 
and  orpiment ;  and  there  is  a  total  absence  of  any  of  the  in¬ 
variably  associated  residues  such  as  sodium  chloride,  sul¬ 
phate,  carbonate,  nitrate  of  potassium  and  magpe- 
257  sium  compounds,  which  would  be  in  evidence  if  t^ie 
deposit  had  originated  from  a  saline  or  desert  lalfe. 

The  deposits  were  not  laid  down  and  derived  from  the 
same  source  as  the  salts  in  Searles  lake ;  and  on  account  of 
the  purity  of  the  kemite  and  the  absence  of  the  associated 
salts  that  exists  in  playa  deposits  it  is  apparent  that  tie 
tincal  and  kemite  were  not  deposited  in  one  or  more  play^s 
to  the  north  of  Kramer  and  subsequently  transferred  to  the 
Kramer  area.  Further  evidence  that  the  deposits  were  n<j>t 
laid  down  in  plavas  or  dry  lakes,  are :  I.  The  deposits  do 
not  conform  to  the  bedded  planes  of  the  shales.  2.  The 
kemite  is  found  disseminated  in  the  wall  rocks.  3.  The 
kemite  occurs  in  lenses  cutting  the  bedded  planes.  4.  The 
tertiary  shales  lie  unconformably  under  the  pleistocene,  j 
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The  kemite  is  a  complicated  system  of  deposition,  formed 
after  tilting,  cracking  and  faulting  and  could  not  have  been 
formed  directly  from  brines  that  were  subsequently  crys- 
talized  and  covered  over  to  be  preserved  as  they  are  found 
to-day.  The  mine  in  Section  24,  is  perfectly  dry,  and  the 
minerals  occur  in  solid  form  therein. 

The  evidence  shows  that  the  locators  of  the  Western 
Borax  Company  mining  claims  had  no  knowledge  when 
their  locations  were  made  on  July  23, 1926,  of  the  existence 
of  either  tincal  or  kemite  in  the  Kramer  district;  and  said 
locations  were  tiled  in  accordance  with  the  established  cus¬ 
tom  of  the  district  for  colemanite  and  ulexite  de- 

258  posits.  The  good  faith  on  the  part  of  the  Western 
Borax  Company  is  manifested  by  its  uninterrupted 

continuance  of  the  development  of  its  mining  claims  in 
question  since  July,  1926,  and  in  expending  thereon  approx¬ 
imately  $250,000. 

The  three  mining  claims  of  the  United  States  Borax 
Company  involved  in  this  case  show  that  only  ulexite  and 
colemanite,  borate  of  lime,  have  been  discovered  in  the 
holes  drilled  thereon.  It  is  the  contention  of  protestant 
that  the  presence  of  such  minerals  is  strong  indication  of 
borate  of  sodium,  tincal  and  kemite,  upon  the  lands,  which 
contention  is  largely  based  on  disclosures  in  the  Western 
Borax  and  United  States  borax  mines  located  on  Section  24. 
The  fact  of  the  matter  is,  that  borate  of  sodium  has  not 
been  discovered  or  known  to  exist  upon  any  of  these  three 
claims. 

Judge  Lindley  on  mines  expressed  the  opinion  as  to  dis¬ 
coveries  essential  to  a  placer  mining  claim  that  ‘‘neither 
surface  indications,  nor  discovery  upon  contiguous  tracts 
will  justify  a  valid  mining  claim,,;  and  that  “It  is  no  proof 
of  discovery  within  the  limits  of  a  location  that  a  vein  dis¬ 
covered  in  another  location  may  penetrate  the  ground 
sought  to  be  located.”  Guthrie,  the  Government  mining 
engineer,  stated:  that  the  known  deposits  of  borate  of  so¬ 
dium  would  not  extend  into  and  would  not  be  found 

259  on  any  of  the  U.  S.  Borax  claims.  The  lands  em¬ 
braced  in  the  three  mining  claims  of  the  United 
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States  Borax  Company  have  not  been  classified  by  the 
Geological  Survey  as  lands  subject  to  the  leasing  act,  ex¬ 
cept  the  Little  Placer ;  and  in  the  absence  of  any  disclosures 
of  the  actual  presence  of  sodium  borate  it  cannot  be  pre¬ 
sumed  that  the  same  exists  thereon.  It  may  be  said  that 
the  requirements  relating  to  discovery  refer  to  present 
facts,  and  not  the  possibilities  or  probabilities  of  the  lutnre. 

In  the  case  of  Sullivan  Mining  Co.  (143  U.  S.  431)  it  ^as 
commonly  believed  that  underlying  all  the  country  in  jhe 
immediate  vicinity  of  the  land  in  controversy  was  a  hori¬ 
zontal  vein  or  deposit,  called  blanket  vein,  and  that  the  pat¬ 
ent  issued  was  obtained  with  a  view  to  thereafter  develop 
such  underlying  vein.  The  Supreme  Court,  however,  said, 
page  435,  that  this  was  mere  speculation  and  belief,  not 
based  on  any  discoveries  or  tracings  and  did  not  meet  the 
requirements  of  the  statute,  citing  the  Iron  Silver  and  Min¬ 
ing  Co.  vs.  Reynolds  (124  TJ.  S.  347). 

Colemanite  and  ulexite  had  an  established  value  at  the 
time  the  several  locations  were  made,  and  at  the  time  the 
various  discoveries  thereof  were  made.  These  minerals  h^d 
value  at  the  time  the  several  applications  for  patent  weipe 
filed,  and  are  minerals  of  value  at  the  present  time. 
260  Osborne,  Cramer,  Rasor  and  Gale  stated,  that  the 
deposits  of  ulexite  and  colemanite  in  the  Kramer 
field  have  a  present  immediate  value,  and  such  deposits  are 
still  sought  after  in  the  Kramer  district.  Rasor  stated; 
that  he  recently  sold  a  car-load  of  colemanite  for  ove)r 
$20.00  per  ton ;  that  the  colemanite  will  have  the  same  valufe 
in  the  future  as  it  has  at  the  present  time  for  special  uses 
in  the  arts;  that  the  Pacific  Borax  Company’s  plant  at 
Bayonne,  New  Jersey,  is  making  boric  acid  from  colemanite). 
In  fact,  there  is  a  possibility  that  colemanite  and  ulexite 
will  become  more  valuable  than  it  is  at  the  present  time  for 
special  uses  in  future  higher  utilization  of  boron  products] 

In  my  opinion  the  discoveries  of  colemanite  and  ulexite, I 
which  were  the  first  minerals  discovered  upon  the  Western 
Borax  Company’s  claims,  were  sufficient  to  validate  the 
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mining  claims,  irerspective  of  any  other  minerals  that  may 
have  been  disclosed  by  deeper  drilling.  The  contestees  are 
not  required  to  show  in  order  to  validate  their  claims  by 
discovery  that  the  lands  contain  no  minerals  which  have 
been  withdrawn  from  the  operation  of  the  mining  law  by  a 
leasing  act.  The  validation  of  these  claims  by  discovery 
of  colemanite  and  ulexite  carried  with  it  all  other  minerals 
that  might  be  thereafter  found  within  the  claims,  whether 
the  same  are  within  the  purview  of  the  leasing  act  or  locat- 
able  under  the  mining  laws.  Notwithstanding  tincal  and 
kemite  were  found  to  be  in  such  quantity  and  quality 
261  that  they  became  relatively  more  valuable  than  cole¬ 
manite  and  ulexite  on  account  of  lesser  mining  costs, 
such  discoveries  should  not  militate  against  the  locators  or 
the  legal  rights  obtained  by  the  discoveries  of  colemanite 
and  ulexite. 

If  by  a  discovery  of  gold  bearing  gravel,  petroleum  in  a 
well,  or  a  lead  ore,  being,  or  containing  a  mineral  in  such 
quantity  and  quality  to  impress  the  land  with  value,  such 
discovery,  sufficient  to  support  a  location,  should  not  be 
questioned  because  further  drilling,  further  search  or  fur¬ 
ther  development  disclosed  richer  gold  bearing  gravel, 
higher  gravity  oil  or  relatively  more  valuable  or  richer  ore, 
whether  the  same  chemical  compound  or  combination  as  the 
discovery  ore  or  compound,  or  a  different  combination  of 
other  or  additional  substances. 

The  evidence  shows  that  colemanite  and  ulexite  are  ores 
of  borax  in  the  same  sense  that  tincal  and  kemite  are  ores 
of  borax  where  the  ore  or  combination  are  customarily  re¬ 
ferred  to  as  the  valuable  mineral  in  it.  The  value  in  the 
kemite  and  tincal  lies  in  the  borate  radicle  B2O3  content. 
However,  if  more  valuable  for  sodium  content,  the  same 
would  be  subject  to  a  permit  to  prospect  for  sodium,  pro¬ 
vided  the  sodium  provisions  of  the  act  of  February  25, 1920, 
covered  all  forms  of  deposit  as  the  Potassium  leasing  act  of 
October  2,  1917,  did,  which  in  my  opinion  is  not  the  case. 
Even  if  the  sodium  provisions  of  the  act  of  Febru- 
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262  ary  25,  1920,  covered  all  forms  of  deposit,  the  evi¬ 
dence  shows  that  neither  metallic  sodium  nor  any 

sodium  compound  principally  valuable  for  the  sodiujm  is 
produced  from  tincal,  kernite  or  any  of  the  borate  ores.  The 
land  is  valuable  for  ores  or  compound  from  which  boric  acid 
can  be  obtained,  the  boric  acid  containing  no  sodium,  and 
the  borax  is  sold  on  an  anhydrous  boric  acid  content  basis. 

The  evidence  shows  that  the  respective  locations  were 
made  for  the  ores  or  compounds  of  borax,  colemanite  and 
ulexite,  and  not  for  sodium  or  soda,  and  which  have  been 
held  not  to  be  within  the  purview  of  the  leasing  act.  jlhe 
ores  or  compounds  disclosed  by  deeper  drilling  to  lie  bqlow 
the  colemanite  and  ulexite  are  borates  of  sodium  in  the 
chemical  compounds  of  kernite  and  tincal.  It  appears  that 
such  ores  or  compounds  have  no  value  for  sodium  as  a 
commercial  proposition,  and  the  value  lies  in  the  boric  acid 
content,  which  is  utilized  in  enameling  ironware,  enameling 
of  sanitary  plumbing  fixtures,  and  in  the  manufacture!  of 
certain  kinds  of  soaps,  washing  powders,  pyrex  glass,  ind 
in  the  tanning  of  leather.  The  sodium  is  not  an  essential 
element  in  the  manufacture  of  such  products.  Craiper 
stated  that  it  would  probably  cost  fifty  times  as  much  to 
produce  sodium  from  sodium  borates  as  from  sodium  chlor¬ 
ide,  or  common  salt.  It  is  clearly  apparent  that  the  value 
of  the  tincal  and  kernite  lies  in  its  anhydrous  boric  acid  con¬ 
tent,  and  that  it  has  no  value  for  its  sodium,  even  as  a  by¬ 
product.  | 

263  In  the  case  of  Steddom  vs.  Stell,  Los  Angeles  033- 
082  and  034845,  a  permit  was  granted  Steddom  to 

prospect  for  potassium  under  the  act  of  October  2,  19ll7, 
whereupon  Stell  filed  application  for  mineral  patent  for 
same  land,  based  on  prior  feldspar  lode  mining  location.  In 
that  case  it  was  stated  by  the  Secretary  of  the  Interior,  in 
substance,  that  the  potassium  content  in  the  feldspar  de¬ 
posit  averaged  eleven  per  cent,  but  the  same  could  not  be 
extracted  profitably;  that  the  feldspar  was  valuable  fbr 
other  minerals  contained  therein,  which  had  a  commercial 
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value ;  that  the  feldspar  was  not  considered  valuable  on  ac¬ 
count  of  the  potash  contained  therein  as  a  commercial  prop¬ 
osition.  Under  such  circumstances  it  was  held  that  the 
granting  of  a  permit  under  the  Potassium  act  of  October  2, 
1917,  could  not  operate  to  defeat  a  valid  mining  claim.  In 
the  instant  case  the  value  in  the  deposits  of  tineal  and  ker- 
nite  lies  in  the  boric  acid  content,  and  the  sodium  has  no 
commercial  value,  and  in  fact  is  a  wasted  product. 

The  language  employed  in  the  act  of  February  2, 1920,  to- 
wit:  “Borates  of  *  *  *  *  •  sodium,  dissolved  in  and 

soluble  in  water,  and  accumulated  by  concentration”  cir¬ 
cumscribes  or  limits  the  application  of  the  law  to  the  com¬ 
pounds  of  sodium  specified  therein,  where  and  when  found 
in  the  physical  form  of  brine  and  the  residues  thereof  in 
the  geological  structure  of  sinks  occupied  or  formerly  oc¬ 
cupied  by  the  brine  from  which  they  have  crystalized 
264  and  accumulated  as  a  result  of  concentration  of  the 
solution  caused  by  evaporation. 

It  appears  that  tineal  is  soluble  in  cold  water.  On  the 
other  hand  kernite  is  insoluble  in  a  practical  sense,  al¬ 
though  having  a  slow  rate  of  solubility  in  cold  water.  The 
relative  rate  of  solubility  of  the  various  minerals  herein 
specified  to  each  other  is  given  by  Probert,  supported  by 
Maier,  as  follows:  Ulexite  10,  kernite  37,  tineal  1084.  In 
view  of  all  the  circumstances  in  this  case  it  is  not  deemed 
necessary  to  discuss  the  question  of  solubility  as  it  is  of  lit¬ 
tle  or  no  importance  in  and  of  itself  in  determining  the  is¬ 
sues  raised  in  this  case. 

In  Sections  14,  18,  22  and  24,  T.  11  N.,  R.  8  W.,  S.  B.  M., 
nine  mining  locations  were  patented  under  the  placer  min¬ 
ing  laws  since  the  passage  of  the  leasing  act,  based  on  dis¬ 
covery  of  borate  ores.  In  the  case  of  Los  Angeles  042640 
the  Commissioner  of  the  General  Land  Office  held  that  the 
deposits  of  borax  were  laid  down  in  placer  formation,  and 
that  such  deposits  were  only  locatable  under  the  placer 
mining  laws.  In  the  instant  case  the  locations  were  made 
under  the  placer  mining  law,  in  accordance  with  the  estab- 
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lished  precedent  of  the  district.  Notwithstanding  the  de¬ 
posits  generally  are  somewhat  related  to  a  lode,  I  am  of 
the  opinion  that  a  placer  location  was  and  is  now  the  proper 
form  of  procedure  in  acquiring  title  to  such  lands 
265  under  the  mining  laws,  owing  to  the  irregular  occur¬ 
rence  and  the  manner  in  which  the  deposits  are 
shown  to  exist.  In  any  event  the  placer  locations  which 
were  filed  under  a  law  that  was  the  custom  of  the  district 
should  prevail.  No  other  form  of  locations  had  been  recog¬ 
nized  by  the  Department  when  the  locations  were  made  and 
when  patents  were  applied  for.  Any  change  in  Depart¬ 
mental  views  with  respect  to  mode  of  location  should  npt  be 
given  a  retroactive  effect  which  would  militate  against  a 
bona  fide  mining  claim  theretofore  filed  under  the  pllacer 
mining  laws.  1 

In  view  of  all  the  circumstances  in  this  case  it  is  appar¬ 
ent  that  it  would  be  clearly  inequitable  to  deny  contesteles  a 
patent  under  their  respective  locations.  I  would  therefore 
recommend  that  the  applications  for  lease  under  the  aqt  of 
February  25,  1920,  be  rejected,  and  that  the  patent^  as 
applied  for  by  contestees  be  granted. 

The  Burnham  Chemical  Company  and  J.  C.  McMillan 
are  allowed  thirty  days  from  receipt  of  this  notice  within 
which  to  appeal  to  the  Commissioner  of  the  General  Ltoid 
Office. 

Signature  Illegible 

Register. 
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Exhibit  B 


UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR  j 
Office  of  the  Secretary 
Washington 

A-24407  February  24, 1^47 

Burnham  Chemical  Company:  “N”  Los  Angeles  045676, 
046681;  Petitions  for  reinstatement  of  sodium  permit  ahd 
lease  applications  denied ;  Motion  denied. 
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Motion  for  Rehearing 


The  Department  affirmed  on  January  22, 1947,  a  decision 
of  the  Commissioner  of  the  General  Land  Office  (now  the 
Bureau  of  Land  Management)  denying  petitions  of  the 
Burnham  Chemical  Company  to  reinstate  its  sodium  permit 
and  lease  applications  on  the  Little  Placer  claim  in  Kem 
County,  California.  The  Department’s  decision  considered 
only  the  matter  of  the  lease  application,  since  Burnham  did 
not  appeal  with  respect  to  its  permit  application,  and  re¬ 
fused  reinstatement  on  the  grounds  that  Burnham  had  no 
legal  right  to  reinstatement  and  had  insufficient  equities  to 
justify  the  taking  of  such  action.  It  was  pointed  out  that 
the  Department’s  regulations  and  the  public  interest  call 
for  the  leasing  of  the  Little  Placer  claim  by  competitive 
bidding  and  that  Burnham  would  have  full  opportunity  to 
participate  in  such  bidding. 

Burnham  has  filed  a  motion  for  rehearing.  It  offers, 
however,  no  new  arguments  or  facts  which  were  not 
267  thoroughly  considered  by  the  Department  in  render¬ 
ing  its  prior  decision.  Under  the  established  rules  of 
practice  of  this  Department,  the  motion  must  therefore  be 
denied.  Cobb  v.  Crowther,  46  L.  D.  473;  United  States  v. 
Frank  Hervel,  57 1.  D.  183.1 

In  its  letter  transmitting  the  motion,  Burnham  refers  to 
the  statement  in  the  Department’s  decision  that  the  com¬ 
pany  must  be  deemed  to  have  abandoned  its  petition  for 
reinstatement  of  its  permit  application  since  it  claimed 
only  a  right  to  a  lease  on  appeal.  It  asserts  that  it  does 
not  abandon  its  petition  for  a  permit  if  the  petition  may 
enable  it  eventually  to  secure  a  lease.  Burnham  obviously 

1  Burnham  does  say  in  its  motion  that  former  counsel  is  no  longer 
available  to  it,  and  it  therefore  requests  permission  to  amend  its  motion 
subsequently  “if,  as  and  when”  it  secures  other  counsel  and  “is  informed 
by  such  counsel  that  such  amendment  is  advisable.”  This  request  is 
founded  on  such  a  speculative  basis  that  the  Department  cannot  give 
cognizance  to  it. 


\ 


Ill 


is  not  entitled  to  a  prospecting  permit  on  the  Little  Pljacer. 
At  the  time  it  filed  its  permit  application  in  1928  the  land 
was  known  to  contain  valuable  deposits  of  sodium  borates 
and  was  subject  only  to  lease.  Burnham  acquiesced  ih  the 
rejection  of  its  application  on  that  ground  in  1928  and  can¬ 
not  now  be  heard  to  urge  that  the  rejection  was  erroneous. 

The  motion  for  rehearing  is  denied. 

(Sgd)  Oscar  L.  Chapman 
Under  Secretary  of  the  Interior. 

268  Filed  Jan  26  1949  Harry  M.  Hull,  Clerk  |  - 

IN  THE  UNITED  STATES  DISTRICT  COllRT 
FOR  THE  DISTRICT  OF  COLUMBIA 
No.  1579  -  47 

BURNHAM  CHEMICAL  COMPANY, 
a  corporation, 

5653  College  Avenue 
Oakland  11,  California, 

Plaintiff,  i 

V.  i 

JULIUS  A.  KRUG,  Secretary  of  the  Interior; 
OSCAR  L.  CHAPMAN,  Under  Secretary  of  the  Interior; 
and  FRED  M.  JOHNSON,  Director  of  the 

Bureau  of  Land  Management,  I 

Defendants. 

I 

Stipulation 

In  lieu  of  any  evidence  produced,  as  to  these  facts,  let  t^ie 
record  show  that  it  is  stipulated  in  open  court  that  with 
respect  to  this  action  the  allegations  of  paragraph  I  of  the 
complaint  are  true. 

And  with  respect  to  paragraph  II  it  is  stipulated  that 
this  proceeding  is  instituted  under  Sections  44  and  57  Qf 
Chapter  3  of  the  Judiciary  Code  (1929)  of  the  District  of 
Columbia,  Title  11,  Sections  306  and  315  of  the  1940  Code 
of  the  District  of  Columbia,  and  that  the  matter  in  contro¬ 
versy  exceeds  exclusive  of  interest,  attorneys  ’  fees  anp 
costs  the  sum  of  $3000.00. 
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Let  the  record  further  show  that  by  stipulation,  plaintiff 
moves  to  amend  the  amended  complaint  in  the  following 
particulars : 

(a)  Substitute  Sec.  306  for  Sec.  307  in  paragraph  II 

(b)  Insert  the  words  “ predecessors  in  office’ 9  after  the 
word  “ defendants”  in  line  17  of  paragraph  IX 

(c)  Substitute  the  words ‘  ‘ government  representatives 9 1 
for  the  word  “defendants”  in  line  '5  (page  14)  of  paragraph 

XII. 

(d)  Substitute  the  number  16  for  the  number  21  in  line 
16,  of  paragraph  XI,  making  it  read  January  16,  1929,  in¬ 
stead  of  January  21, 1929. 

269  (e)  Substitute  the  number  16  for  the  number  21 

in  line  25  of  paragraph  XIII,  making  it  read  January 
16, 1929,  instead  of  January  21, 1929. 

(f)  Omit  the  word  “other”  in  line  28  of  paragraph 

XIII. 

It  is  further  understood  that  the  above  corrections  in  the 
amended  complaint  may,  with  the  consent  of  the  Court,  be 
made  by  the  Clerk  of  the  Court  on  the  original  amended 
complaint  on  file. 

DATED :  January  26, 1949 ' 

/s/  Mabel  Walker  Willebrandt 
Mabel  Walker  Willebrandt 
Attorney  for  Plaintiff 
745  Shoreham  Building 
806  -  15th  Street,  N.  W. 
Washington,  D.  C. 

/s/  Ralph  S.  Boyd 
Ralph  S.  Boyd 
Attorney  for  Defendants 
Department  of  Justice 
Washington,  D.  C. 

•  •  •  • 
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270  Filed  Feb  14  1949  Harry  M.  Hull,  Clerk 

i 

i 

Opinion  j 

Action  against  the  Secretary  of  the  Interior  to  require 
him  to  grant  an  application  for  a  prospecting  permit. 
Judgment  for  the  defendants. 

■  '  ■ 

Mrs.  Mabel  Walker  Willebrandt  and  Mrs.  Thomas  P.  (bor- 
win,  both  of  Washington,  D.  C.,  for  the  plaintiff. 

Mr.  Ralph  S.  Boyd,  Department  of  Justice,  Washington, 
D.  C.,  for  the  defendants. 

i 

— 

This  is  an  action  against  the  Secretary  of  the  Interior,  to 
require  him  to  grant  the  plaintiff’s  application  for  a  pros¬ 
pecting  permit  on  certain  lands  located  in  what  is  known!  as 
the  Kramer  Borax  District  in  the  State  of  California. 

The  application  was  presented  to  the  Department  of  the 
Interior  on  June  1,  1928.  It  sought  a  prospecting  permit 
for  sodium  borates  in  the  lands  involved  in  this  action. 
The  application  was  presented  pursuant  to  the  provi¬ 
sions  of  Section  23  of  the  Act  of  February  25,  19$0, 

271  known  as  the  Mineral  Leasing  Act  (U.  S.  Code,  Title 
30,  Section  261  ).x  When  the  application  was  pre- 

1  The  pertinent  statutory  provisions  read  as  follows  (41  Stat.  447)  a 

Sec.  23.  That  the  Secretary  of  the  Interior  is  hereby  authorized  and 
directed,  under  such  rules  and  regulations  as  he  may  prescribe,  to  grant 
to  any  qualified  applicant  a  prospecting  permit  which  shall  give  the 
exclusive  right  to  prospect  for  chlorides,  sulphates,  carbonates,  borates, 
silicates,  or  nitrates  of  sodium  dissolved  in  and  soluble  in  water,  ahd 
accumulated  by  concentration,  in  lands  belonging  to  the  United  States 
for  a  period  of  not  exceeding  two  years:  .  .  . 

Sec.  24.  ...  Lands  known  to  contain  such  valuable  deposits  as  aia 
enumerated  in  section  23  hereof  and  not  covered  by  permits  or  leaseis, 
except  such  lands  as  are  situated  in  said  county  of  San  Bernardino,  shall 
be  held  subject  to  lease,  and  may  be  leased  by  the  Secretary  of  the 
Interior  through  advertisement,  competitive  bidding,  or  such  othdr 
methods  as  he  may  by  general  regulations  adopt,  and  in  such  areas  as 
he  shall  fix,  not  exceeding  two  thousand  five  hundred  and  sixty  acres; 
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sented,  the  Act  provided:  “The  Secretary  of  the  Interior  is 
hereby  authorized  and  directed,  under  such  rules  and  regu¬ 
lations  as  he  may  prescribe,  to  grant  to  any  qualified  appli¬ 
cant  a  prospecting  permit”.  The  mandatory  words  “and 
directed”  were  deleted  from  the  statute  by  an  amendment 
enacted  on  December  11, 1928.2 

While  the  provisions  of  Section  23,  as  they  existed  at  the 
time  of  the  filing  of  the  application,  did  not  confer  any  dis¬ 
cretion  on  the  Secretary  of  the  Interior,  but  imposed  on  him 
a  mandatory  duty  to  grant  a  prospecting  permit  to  a  quali¬ 
fied  applicant,  nevertheless  that  section  must  be  read 
272  in  conjunction  with  other  sections  of  the  same  stat¬ 
ute.  Section  24  of  the  Act  (U.  S.  Code,  Title  30, 
Section  262)  in  effect,  provided  that  lands  known  to  con¬ 
tain  valuable  deposits  of  one  of  the  substances  enumerated 
in  Section  23,  and  not  covered  by  permits  or  leases,  should 
be  subject  to  lease  by  the  Secretary  of  the  Interior.  It 
seems  to  the  Court  that  in  order  to  give  effect  to  both  sec¬ 
tions  of  the  Act,  the  mandatory  provisions  of  Section  23 
must  be  deemed  inapplicable  to  lands  embraced  within 
Section  24,  namely,  lands  known  to  contain  valuable  de¬ 
posits  of  one  of  the  minerals  enumerated  in  Section  23. 

At  approximately  the  same  time,  or  within  a  few  months 
of  the  time  when  the  plaintiff  filed  his  application  for  a 
prospecting  permit,  another  concern  filed  an  application 
for  a  lease  on  the  same  land,  under  the  provisions  of  Sec¬ 
tion  24.  The  Department  of  the  Interior  then  suspended 
action  on  the  plaintiff’s  application  for  a  prospecting  per¬ 
mit  and  conducted  hearings  on  the  application  for  a  lease. 
The  proceeding  terminated,  in  so  far  as  the  plaintiff’s 
application  for  a  prospecting  permit  is  concerned,  on  Feb¬ 
ruary  9,  1929,  by  a  denial  of  plaintiff’s  application.  The 
denial  was  based  on  the  ground  that  the  land  in  question 
was  known  to  contain  mineral  deposits  and,  therefore,  was 
subject  to  lease  under  Section  24,  and  not  subject  to  pros¬ 
pecting  under  Section  23. 


2  45  Stat.  1019. 


i 
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The  Court  is  unable  to  reach  the  conclusion  that  there 
was  anything  either  arbitrary  or  capricious  in  the  conclu¬ 
sion  reached  by  the  Secretary  of  the  Interior.  Neither  is 
there  any  basis  for  a  determination  that  this  finding  was  not 
supported  by  substantial  evidence,  even  if  the  finding 

273  is  subject  to  judicial  review  and  does  not  involve  a 

pure  matter  of  executive  discretion,  —  a  subject  con¬ 
cerning  which  the  Court  expresses  no  opinion  at  this  junc¬ 
ture.  Consequently  the  Court  does  not  feel  that  there  i^  any 
basis  for  setting  aside  the  action  of  the  Department  of  the 
Interior  on  the  merits.  i 

It  is  contended  by  the  plaintiff  that  the  Department  of 
the  Interior  violated  the  law  in  not  performing  the  manda¬ 
tory  duty  imposed  upon  it  to  grant  the  application  fjor  a 
prospecting  permit.  While  the  provisions  of  the  section 
are  indeed  mandatory,  it  does  not  follow  that  the  duty  im¬ 
posed  on  the  Secretary  of  the  Interior  is  to  grant  an  appli¬ 
cation  automatically.  He  had  a  right  —  in  fact,  I  think  he 
had  a  duty  —  to  consider  and  determine  whether  the  lands 
in  question  were  embraced  within  the  purview  of  Section  23. 
Especially  was  this  the  case  in  view  of  the  fact  that  hei  re¬ 
ceived  an  application  from  another  person  for  a  lease  on 
the  same  property,  under  Section  24.  It  then  became  the 
function  of  the  Secretary  to  determine  whether  the  land  in 
question  came  within  the  scope  of  Section  23  or  the  terms 
of  Section  24.  He  reached  the  conclusion  that  it  came 
within  the  scope  of  Section  24.  Naturally,  until  such  a 
conclusion  could  be  reached  by  him,  it  was  proper  for 
him  to  withhold  action  on  the  application. 

There  is  another  circumstance  which  it  seems  to  the 
Court  bars  any  relief  in  favor  of  the  plaintiff.  Under  the 
rules  and  regulations  of  the  Department  of  the  Interior, 
the  plaintiff  had  the  right  to  appeal  to  the  Secretary  of 
the  Interior  from  the  action  of  his  subordinates  jin 

274  denying  the  application  for  a  prospecting  permit. 
The  plaintiff  failed  to  take  this  step.  He  is,  there¬ 
fore,  confronted  with  the  well-known  doctrine  of  adminis- 
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trative  law,  that  having  failed  to  exhaust  his  administra¬ 
tive  remedies,  he  is  not  entitled  to  any  relief  from  the 
Court.  The  plaintiff  claims  that  it  was  discouraged  from 
taking  an  appeal  to  the  Secretary  of  the  Interior  by  sug¬ 
gestions  made  to  the  plaintiff’s  president  by  a  responsible 
official  of  the  Department  of  the  Interior.  Again,  however, 
the  plaintiff  is  confronted  with  the  well-known  principle 
that  the  Government  may  not  be  estopped  by  an  act  of 
one  of  its  agents.  It  may  be  unfortunate  that  an  official 
of  the  Department  of  the  Interior  discouraged  the  plain¬ 
tiff  from  taking  an  appeal.  This  circumstance,  however, 
did  not  liberate  the  plaintiff  from  the  obligation  to  exhaust 
his  administrative  remedies  before  appealing  to  the  courts. 

The  Court  realizes  that  the  doctrine  that  the  Govern¬ 
ment  may  not  be  estopped  by  statements  or  actions  of  one 
of  its  subordinates  at  times  leads  to  haish  results.  It  is  a 
severe  rule.  It  is,  however,  based  on  requirements  of  pub¬ 
lic  policy,  in  order  that  the  Government  may  not  suffer  by 
an  improvident  statement  of  a  negligent  action  of  one  of  its 
numerous  subordinates. 

In  conclusion,  the  Court  holds,  first,  on  the  merits,  that 
the  plaintiff  is  not  entitled  to  the  relief  which  it  seeks, 
because  no  reason  appears  for  setting  aside  the  action  of 
the  Secretary  of  the  Interior;  and,  second,  that  the  plain¬ 
tiff  is  precluded  by  failure  to  exhaust  its  administrative 
remedies. 

The  Court  expresses  no  opinion  on  the  defense  of  laches 
because,  having  determined  the  issues  on  their  merits,  it  is 
unnecessary  to  pass  upon  this  defense. 

275  The  Court  will  render  judgment  for  the  defend¬ 
ants.  Counsel  will  please  submit  the  proposed  find¬ 
ings  of  fact  and  conclusions  of  law  and  a  proposed  judg¬ 
ment. 

/s/  Alexander  Holtzoff 

United  States  District  Judge. 

•  •  •  • 


January  28, 1949. 
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276  Filed  Feb  18  1949  Harry  M.  Hull,  Clerk 

Findings  of  Fact  and 
Conclusions  of  Law. 

Upon  consideration  of  the  pleadings,  the  stipulations  of 
the  parties,  and  the  evidence  introduced  at  the  trial  of 
this  action,  the  Court  makes  the  following 

I 

i 

Findings  of  Fact. 

1.  This  is  an  action  against  the  Secretary  of  th^  In¬ 
terior,  the  Under  Secretary  of  the  Interior,  and  the  Com¬ 
missioner  of  the  Bureau  of  Land  Management  of  the  De¬ 
partment  of  the  Interior,  in  effect  to  require  them  to 
grant  plaintiff’s  application  for  a  sodium  prospecting  per¬ 
mit  and  a  sodium  lease  to  certain  lands  located  in  whht  is 
known  as  the  Kramer  Borax  District,  California. 

2.  The  application  for  a  prospecting  permit  was  filed 

on  June  1,  1928.  The  application  was  made  under  the 
provisions  of  section  23  of  the  Act  of  February  25,  1^20, 
known  as  the  Mineral  Leasing  Act,  U.  S.  Code  Title  30, 
sec.  261.  In  it,  plaintiff  sought  a  permit  to  prospect)  on 
the  south  half  and  SW^4  SW^  NE14,  Section  24,  T.  11)  N., 
R.  8  W.,  San  Bernardino  Meridian,  which  is  known  as  the 
“ Little  Placer”.  The  application  also  covered  other  ad¬ 
jacent  lands.  | 

3.  At  the  time  the  application  was  filed,  section  23 

277  of  the  Act  provided  “That  the  Secretary  of  the  In¬ 
terior  is  hereby  authorized  and  directed,  under  such 

rules  and  regulations  as  he  may  prescribe,  to  grant  to  kny 
qualified  applicant  a  prospecting  permit  *  *”  to  prospect 
for  certain  forms  of  sodium  which  were  “dissolved  in  and 
soluble  in  water,  and  accumulated  by  concentration  *  *  f”. 
The  mandatory  words  “and  directed”  w’ere  deleted  frpm 
the  statute  by  amendment  enacted  on  December  11,  1928, 
ch.  19, 45  Stat.  1019.  ! 


I 
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•  4.  On  June  2,  1928,  the  Register  of  the  Land  Office  at 
Los  Angeles  notified  plaintiff  that  the  application  had 
been  suspended  for  action  by  the  General  Land  Office  be¬ 
cause  it  conflicted  with  other  entries  which  had  been  made 
on  much  of  the  land. 

5.  By  letter  dated  November  23,  1928,  the  Commis¬ 
sioner  of  the  General  Land  Office  ordered  that  the  applica¬ 
tion  be  denied  as  to  all  land  in  Section  24,  T.  11  N.,  R.  8  W., 
San  Bernardino  Meridian,  “subject  to  appeal  within  thirty 
days  from  notice”  to  the  applicant.  The  basis  of  the  Com¬ 
missioner’s  decision  was  that  the  Geological  Survey  had 
reported  that  the  lands  in  Section  24  contained  sodium  salts 
in  commercial  quantities  and  were,  therefore,  subject  to 
entry  only  under  a  lease  issued  pursuant  to  section  24  of 
the  Mineral  Leasing  Act.  U.  S.  Code,  Title  30,  sec.  262. 
In  the  same  letter,  the  Commissioner  of  the  General  Land 
Office  ordered  a  hearing  to  be  held  between  the  Burnham 
Chemical  Company,  the  plaintiff  in  this  action,  and  the 
United  States  Borax  Company  and  Western  Borax  Com¬ 
pany,  on  their  conflicting  claims  to  lands  covered  by  plain¬ 
tiff’s  application  for  a  prospecting  permit. 

6.  By  letter  dated  December  14,  1928,  the  Register  of 
the  Land  Office  at  Los  Angeles  notified  plaintiff  of  the 
decision  of  the  Commissioner  of  the  General  Land  Office 

and  furnished  plaintiff  with  a  copy  of  the  Commis- 
278  sioner’s  letter  of  November  23,  1928.  On  December 

17,  1928,  plaintiff  received  the  Register’s  letter  of 
December  14,  1928  and  the  copy  of  the  Commissioner’s 
letter  of  November  23, 1928. 

7.  Plaintiff  did  not  appeal  from  the  decision  of  the 
Commissioner  rejecting  the  application  as  to  the  lands  in 
Section  24,  although  provision  for  such  appeal  was  made 
both  in  the  Commissioner’s  letter  of  November  23,  1928 
and  the  regulations  of  the  Department  of  the  Interior.  The 
proceeding  terminated,  insofar  as  the  plaintiff’s  applica¬ 
tion  for  a  prospecting  permit  is  concerned,  on  February 
9,  1929,  when  the  denial  by  the  Commissioner  of  the  Gen¬ 
eral  Land  Office  became  final. 
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8.  The  Court  is  unable  to  reach  the  conclusion  that 
there  was  anything  either  arbitrary  or  capricious  in  this 
conclusion  reached  by  the  Secretary  of  the  Interior.  Nor 
is  the  Court  able  to  reach  the  conclusion  that  this  finding 
was  not  supported  by  substantial  evidence  even  if  it  is  the 
sort  of  finding  which  is  subject  to  review  and  is  not  a 
pure  matter  of  executive  discretion,  a  subject  concerning 
which  the  Court  expresses  no  opinion. 

9.  On  January  16,  1929,  plaintiff  filed  an  application 
for  a  sodium  lease  on  the  south  half  and  the  SW14  S^y1/^ 
NE1/*,  Section  24,  T.  11  N.,  R.  8  W.,  San  Bernardino 
Meridian. 

10.  Pursuant  to  the  direction  contained  in  the  letter 
dated  November  23,  1928  from  the  Commissioner  of  (the 
General  Land  Office  to  the  Register  of  the  Land  Office  at 
Los  Angeles,  a  hearing  was  held  between  the  plaintiff, 
the  United  States  Borax  Company  and  Western  Borax 
Company.  The  Register  of  the  Land  Office  decided  against 
Burnham  Chemical  Company.  An  appeal  was  taken  I  to 
the  Commissioner  of  the  General  Land  Office,  who  affirmed 
the  Register’s  decision.  An  appeal  was  then  taken  to  the 
Secretary  of  the  Interior.  On  March  8,  1933,  on  the  basis 
of  that  hearing,  the  Secretary  of  the  Interior  found  ias 

a  fact  that  with  respect  to  the  SW14  SW*4  NE%jof 
279  Section  24,  only  valuable  deposits  of  calcium  borates 

subject  to  location  under  the  mining  laws  were  actu¬ 
ally  found  in  commercial  quantities.  He  also  held  that 
because  the  sodium  borate  discovered  in  adjacent  claims 
and  known  to  underlie  deposits  of  calcium  borates  therein 
was  not  within  the  purview  of  section  23  of  the  Leasing 
Act  because  it  had  not  “accumulated  by  concentration”,  it 
was  immaterial  whether  the  United  States  Borax  Company 
had  knowledge  that  sodium  borates  also  existed  beneath 
the  deposits  of  lime  borates  in  the  Little  Placer.  On  the 
basis  of  those  findings,  the  Secretary  of  the  Interior  re¬ 
jected  plaintiff’s  application  for  a  lease  and  ordered  pat¬ 
ents  to  issue  to  the  United  States  Borax  Company  and  the 


120 


Western  Borax  Company  for  the  lands  which  they  respec¬ 
tively  claimed. 

11.  Under  date  of  April  10,  1934,  the  Secretary  of  the 
Interior  granted  plaintiff  a  sodium  prospecting  permit 
covering  certain  lands  described  in  plaintiff’s  application 
for  a  prospecting  permit  other  than  those  in  Section  24, 
T.11N.,R.8W. 

12.  On  August  1,  1933,  a  final  certificate  for  the  Little 
Placer  was  issued  to  the  United  States  Borax  Company. 
No  patent  was  issued,  however,  and  on  May  19,  1937,  the 
Secretary  of  the  Interior  directed  the  institution  of  ad¬ 
verse  proceedings  against  the  United  States  Borax  Com¬ 
pany’s  mineral  entry. 

13.  Plaintiff  learned  of  the  institution  of  the  adverse 
proceeding  against  the  United  States  Borax  Company  and 
promptly  therafter,  on  October  15, 1937,  the  Burham  Chemi¬ 
cal  Company  made  application  for  reinstatement  of  its 
applications  for  prospecting  permit  and  lease  on  the  Little 
Placer.  The  Department  of  the  Interior  took  no  action 
on  the  application  for  reinstatement  and,  on  May  11,  1939, 
while  the  adverse  proceeding  against  the  United  States 
Borax  Company  was  still  pending,  plaintiff  filed  a  petition 
asking  that  consideration  be  given  its  applications  for  re¬ 
instatement. 

280  14.  A  hearing  was  held  between  the  United 

States  and  the  United  States  Borax  Company  and, 
following  that  hearing,  the  Register  of  the  Land  Office  at 
Los  Angeles  decided  against  the  United  States  Borax 
Company.  An  appeal  was  taken  to  the  Commissioner  of 
the  General  Land  Office,  who  affirmed  the  Register’s  deci¬ 
sion,  and  an  appeal  was  then  taken  to  the  Secretary  of  the 
Interior.  On  April  28,  1943,  the  Secretary  affirmed  the  de¬ 
cision  of  the  Commissioner.  He  found  that  prior  to  Sep¬ 
tember,  1927,  when  the  United  States  Borax  Company  per¬ 
fected  its  mining  location  on  the  Little  Placer,  the  lands 
were  known  to  contain  valuable  deposits  of  sodium  borates 
which  were  soluble  in  water  and  accumulated  by  concen- 
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tration,  within  the  meaning  of  section  23  of  the  Mineral 
Leasing  Act.  Accordingly,  the  Secretary  ordered  the 
United  States  Borax  Company’s  entry  to  be  cancelled.  j 

15.  The  United  States  Borax  Company  instituted  (jfivil 

Action  No.  25789  in  this  Court,  seeking  a  judicial  review 
of  the  Secretary’s  deciison,  but  the  Borax  Company  dis¬ 
missed  that  action  in  1945  before  it  had  been  decided  and 
the  Borax  Company  also  delivered  a  quitclaim  deed  to  the 
United  States  for  the  Little  Placer.  j 

16.  On  September  18, 1945,  the  Burnham  Chemical  Com¬ 

pany  submitted  a  further  showing  in  connection  with !  its 
petition  for  reinstatement  of  its  applications  for  a  sodinm 
prospecting  permit  and  a  sodium  lease  on  the  Little 
Placer.  On  June  18,  1946,  plaintiff’s  petition  for  instsite- 
ment  was  rejected.  An  appeal  was  taken  to  the  Secretary, 
who  affirmed  the  decision  on  January  22,  1947.  Plaintiff 
petitioned  for  rehearing  but  its  petition  was  denied  on  Feb¬ 
ruary  24, 1947.  Plaintiff  instituted  this  action  on  April  jL4, 
1947.  .  | 

From  the  foregoing  findings  of  fact,  the  Court  dra^vs 
the  following:  | 

281  Conclusions  of  Law 

1.  The  provisions  of  section  23  of  the  Mineijal 
Leasing  Act,  as  they  existed  at  the  time  of  the  filing  of 
plaintiff’s  application  for  a  prospecting  permit,  did  not 
confer  any  discretion  upon  the  Secretary  of  the  Interior 
but  imposed  upon  him  a  mandatory  duty  to  grant  a  pros¬ 
pecting  permit  to  a  qualified  applicant  if  the  lands  applied 
for  came  within  the  provisions  of  section  23. 

2.  The  Secretary  of  the  Interior  had  a  right,  indeed, 
he  had  a  duty,  to  consider  and  determine  whether  the  lan4s 
in  question  came  within  the  purview  of  section  23,  or,  in¬ 
stead,  within  the  scope  of  section  24  of  the  Mineral  Leasing 
Act. 

3.  Until  the  Secretary  reached  a  conclusion  as  to  which 
section  of  the  statute  controlled,  it  was  proper  for  him  tb 
withhold  action  on  the  application. 
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4.  The  plaintiff  is  not  entitled  to  a  prospecting  permit 
because  no  reason  appears  for  setting  aside  the  action  of 
the  Secretary  of  the  Interior  in  holding  that  the  lands  are 
subject  to  disposition  under  section  24  of  the  Mineral 
Leasing  Act. 

5.  The  plaintiff  is  precluded  from  securing  judicial  re¬ 
lief  because,  by  failing  to  appeal  from  the  decision  of  the 
Commissioner  of  the  General  Land  Office  denying  its  appli¬ 
cation  for  a  prospecting  permit,  it  failed  to  exhaust  its  ad¬ 
ministrative  remedies. 

6.  The  plaintiff  is  not  entitled  to  relief  requiring  the 
Secretary  to  issue  plaintiff  a  lease  because,  under  section 
24  of  the  Mineral  Leasing  Act,  the  right  to  issue  leases  is 

confided  to  the  Secretary’s  discretion  and  that  sec- 

282  tion  of  the  statute  imposes  no  mandatory  duty  to 
issue  leases. 

7.  Judgment  should  be  entered  for  the  defendants. 

Entered  February  17,  1949. 

/s/  Alexander  Holtzoff 
Judge 

•  •  •  * 

283  Filed  Feb  18  1949  Harry  M.  Hull,  Clerk 

Judgment 

This  cause  came  on  for  trial  by  the  Court  and  was  fully 
heard,  and  the  Court  having  this  day  entered  its  findings  of 
fact  and  conclusions  of  law,  it  is  by  the  Court  this  17  day 
of  February,  1949, 

ADJUDGED,  ORDERED  AND  DECREED  that  the 
defendants  have  judgment  that  the  plaintiff  is  entitled  to  no 
relief  against  the  defendants  and  that  the  complaint  be  and 
is,  hereby,  dismissed. 

/s/  Alexander  Holtzoff 
Judge 

•  •  •  • 


t 
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284  Filed  Apr  14  1949  Harry  M.  Hull,  Clerk 


Notice  of  Appeal  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit 

Notice  is  hereby  given  that  Burnham  Chemical  Company, 
Plaintiff  above-named,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  from 
the  judgment  adjudging  that  the  Defendants  have  judg¬ 
ment  that  the  Plaintiff  is  entitled  to  no  relief  against  the 
Defendants  and  that  the  complaint  be  and  is  dismissed, 
entered  in  this  action  on  February  18, 1949. 

/s/  Elmer  E.  Batzell 
Elmer  E.  Batzell, 

Attorney  for  Appellant, 

653  Shoreham  Building, 
Washington  5,  D.  C. 


Dated:  April  14,  1949. 

•  •  •  • 


1  IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 
BURNHAM  CHEMICAL  COMPANY,  a  corporatioh, 

5653  College  Avenue, 

Oakland  11,  California, 

Plaintiff, 

JULIUS  A.  KRUG,  Secretary  of  the  Interior;  OSCAli  L. 
CHAPMAN,  Under  Secretary  of  the  Interior,  ^nd 
FRED  W.  JOHNSON,  Director  of  the  Bureau  of  Land 
Management,  ! 

Defendants.  ! 

Civil  Action  No.  1579-47 
Washington,  D.  C., 

Wednesday,  January  26,  1949  | 
This  case  came  on  for  trial  at  3:15  o’clock  p.  m.  to<fay 
before  Judge  ALEXANDER  HOLTZOFF.  i 
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Appearances : 

For  Plaintiff: 

Mrs.  MABEL  WALKER  WILLEBRANDT  and 
Mr.  THOMAS  P.  CORWIN,  Shoreham  Building, 

Washington,  D.  C. 


For  Defendants: 

Mr.  RALPH  S.  BOYD,  Department  of  Justice, 

Washington,  D.  C. 


5  MRS.  WILLEBRANDT:  Mr.  Burnham,  will  you 
take  the  stand. 

Whereupon, 

George  B.  Burnham , 

called  as  a  witness  in  behalf  of  the  plaintiff,  and  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

MR.  BOYD:  If  Your  Honor  please,  I  object  to  the  ad¬ 
mission  of  any  evidence. 

THE  COURT:  No;  you  are  premature.  I  think  after 
the  first  or  possibly  the  preliminary  questions  are  asked, 
and  when  the  first  question  going  to  the  issues  is  asked, 
then  is  the  time  for  your  objection. 

MR.  BOYD:  If  Your  Honor  please,  I  submit  there  is 
no  issue  on  which  the  witness  or  any  witness  can  give 
relevant  testimony. 

THE  COURT:  You  are  premature. 

MR.  BOYD :  Very  well,  Your  Honor. 


Direct  Examination 

BY  MRS.  WILLEBRANDT: 

Q  Your  name?  A  My  name  is  George  B.  Burnham. 

Q  And  where  do  you  reside?  A  I  reside  in  Oakland, 
California — 5653  College  Avenue. 

•  *  •  • 

8  Q  When  was  the  Burnham  Chemical  Company  or¬ 
ganized?  A  It  was  organized  in  1921. 


Q  What  duties  did  you  perform  for  the  Burnham  Chem¬ 
ical  Company  at  that  time?  A  My  first  duties  for  the 
Burnham  Chemical  Company  were  as  technical  director. 

Q  You  had  charge  of  the  laboratory?  A  Yes,  I  had 
charge  of  the  laboratory  and  all  technical  phases  of  the 
development  of  the  processes  for  which  the  company  built 
a  plant. 

Q  Now,  Mr.  Burnham,  state  very  briefly,  what  isj  the 
Kramer  District?  A  The  Kramer  District  is  an  ^rea 
about  50  square  miles. 

THE  COURT:  What  is  the  term  you  used? 

MRS.  WTLLEBRANDT:  Kramer.  We  refer  to  ijt  in 
our  complaint  as  being  that  general  area  affected  by  the 
Leasing  Act,  in  which  sodium  borates  appear. 

THE  WITNESS :  It  is  an  area  of  about  50  square  mjiles 
on  the  Mojave  Desert  in  California.  It  is  a  rolling,  desert 
area  comprising  mostly  sagebrush,  greasewood,  sgnd, 
gravel,  and  a  few  low  mountains  in  the  north  area- — a 
typical  desert  region. 

9  '  BY  MRS.  WILLEBRANDT :  j 

Q  Will  you  please  name  some  of  the  sections 
which  are  referred  to  in  your  complaint  that  are  part  of 
that  Kramer  area.  A  The  important  sections  in  tjhis 
Kramer  District  are  Section  24,  Section  19,  26,  13,  14, 
Section  22. 

Q  What  is  the  practical  center  of  the  Kramer  District? 
A  The  center  of  the  district  would  be  the  center  of  |he 
ancient  lake  that  used  to  exist  there  in  the  prehistoric  times. 
I  would  say  Section  24  was  pretty  much  in  the  center  of 
that  ancient  lake. 

Q  And  the  center  of  Section  24  is  known  as  what? 
A  In  the  very  center  of  the  Section  24  is  the  Little  Placer 
property. 

Q  It  is  composed  of  how  many  acres?  A  It  is  coin- 
posed  of  ten  acres. 

Q  It  is  now  a  part  of  the  public  domain?  A  Yes. 

Q  Now,  Mr.  Burnham,  will  you  please  explain  what  are 
sodium  borates.  \ 
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MRS.  WlLLEBRANDT :  And,  with  Your  Honor’s  pa¬ 
tience,  that  was  the  foundation  I  was  laying.  I  should  like 
to  have  him  explain  these  terms,  which  are  technical  terms, 
slowly  and  clearly,  so  that  we  get  those  in  the  record. 

THE  COURT :  Yes.  I  suggest  you  explain  them 
10  very  briefly,  in  nontechnical  language. 

THE  WITNESS:  Sodium  borate  is  a  chemical 
compound  composed  of  sodium  and  boron  and  oxygen  and 
water  of  crystallization. 

BY  MRS.  WlLLEBRANDT: 

Q  What  are  the  names  of  sodium  borates,  as  they  are 
commonly  known?  A  There  are  three  names.  There  is 
tincal.  The  tincal  has  a  chemical  composition  of 
Na2B4O7.10H2O.  That  means  there  are  10  molecules  of 
water  of  crystallization  in  the  mineral  tincal. 

Rasorite — 

Q  How  is  it  spelled?  A  R-a-s-o-r-i-t-e,  is  Na2B407.4H20 
That  means  it  has  four  molecules  of  water  of  crystalliza¬ 
tion. 

Kernite  is  identical  to  rasorite.  It  is  the  same  mineral; 
the  mineral  has  two  names.  Kernite  is  the  official  name  for 
it  now. 

Q  What  is  Colemanite?  A  Colemanite  is  a  calcium 
borate. 

Q  It  isn’t  a  sodium  borate?  A  Oh  no. 

•  •  •  • 

13  Q  How  do  you  know  the  Secretary  was  advised 
of  the  Kramer  District’s  being  a  favorable  place  to 
prospect  for  sodium  borates  on  the  date  you  said?  A  Be¬ 
cause  on  August  28,  1925,  Aubrey  Austin  tiled  an  applica¬ 
tion  for  a  sodium  prospecting  permit,  under  this  leasing 
act,  with  the  United  States  Land  Office  in  Los  Angeles ;  he 
tiled  that  application  under  oath,  and  in  that  application  he 
said  that  sodium  borate — 

THE  COURT :  Just  a  moment.  I  think  the  application 
should  speak  for  itself. 
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MBS.  W 1LLEBR ANDT :  Yes ;  I  was  just  going  to  give 
it,  Your  Honor.  j 

BY  MBS.  WILLEBBANDT: 

Q  Is  this  the  application  to  which  you  refer  (exhibiting 
to  witness)  ?  A  Yes,  that  is  it. 

MBS.  WILLEBBANDT:  I  offer  this  in  evidence  as 
Plaintiff’s  Exhibit  1. 

THE  COURT :  It  may  be  admitted. 

(The  application  was  accordingly  marked  and  received 
in  evidence  as  Plaintiff’s  Exhibit  No.  1.) 

MRS.  WILLEBBANDT:  May  I  call  Your  Honor ts  at¬ 
tention  to  the  sixth  paragraph  of  the  exhibit? 

THE  COURT:  Which  paragraph? 

14  MRS.  WILLEBBANDT:  The  sixth  paragraph 
of  the  exhibit,  which  reads:  ] 

“That  the  northeast  one  quarter  of  said  Section  $4  is 
claimed  under  placer  mining  locations  made  on  the  first  day 
of  January,  1925,  by  the  following  persons” — 

I  will  omit  the  names — 

“That  the  said  lands  and  the  whole  thereof  are  believed 
to  offer  a  favorable  field  for  prospecting  for  the  reason  that 
indications  of  sodium  borate,  soluble  in  water,  discovered 
by  drilling  heretofore  made  on  the  said  lands.” 

BY  MBS.  WILLEBBANDT:  i 


Q  Do  you  know  what  Mr.  Austin  meant  when  he  re¬ 
ferred  to  the  drilling  in  the  northeast  corner  of  Section;  24 
heretofore  made?  A  He  referred  to  the  test  hole  put 
down  by  William  Melville  Dowsing  and  associates,  in  pros¬ 
pecting  that  area. 

Q  Who  was  William  Melville  Dowsing,  if  you  know? 
A  He  and  his  associates  were  prospectors,  prospecting  in 
cooperation  with  the  United  States  Borax  Company,  lock¬ 
ing  for  borate  minerals. 

Q  Did  Mr.  Dowsing  find  sodium  borate,  do  you  kno^? 
A  Yes;  he  and  his  associates  found  sodium  borate  at  I  a 
depth  of  about  400  feet  in  their  drilling  operation.  | 
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Q  Did  Mr.  Austin  again  call  the  attention  of  the 

15  Department  of  the  Interior  to  the  fact  that  the 
Kramer  District  was  a  favorable  area  for  prospect¬ 
ing  for  sodium  borates?  A  Yes. 

Q  When?  A  In  January,  1926,  he  filed  another  appli¬ 
cation  with  the  Land  Office  in  Los  Angeles,  an  application 
for  a  sodium  prospecting  permit,  and  stated  in  that  applica¬ 
tion — 

Q  No — 

THE  COURT:  The  application  speaks  for  itself. 

BY  MRS.  WILLEBRANDT: 

Q  Is  this  the  application  to  which  you  refer?  A  Yes, 
that  is  the  application. 

MR.  BOYD :  I  have  no  objection  to  the  admission  of  the 
document  in  evidence,  with  this  qualification,  that  I  do  not 
concede  the  truth  of  facts  stated  in  it,  or  the  accuracy  of 
opinions  expressed  in  it.  I  concede  simply  they  are  admis¬ 
sible  for  the  purpose  of  proving  they  were  made. 

THE  COURT :  Very  well. 

MRS.  WILLEBRANDT:  The  purpose  of  our  offering 
them  is  to  prove  notice.  . 

THE  COURT :  I  understand  that.  This  may  be  marked. 

MRS.  WILLEBRANDT:  I  will  offer  this  in  evidence, 
and  call  Your  Honor’s  attention  to  the  representation  in 
this  application,  in  paragraphs  six  and  seven,  similar  to 
those  which  were  in  the  other. 

16  THE  COURT:  Very  well. 

(The  Austin  application  of  January  8,  1926,  was 
accordingly  marked  and  received  in  evidence  as  Plaintiff’s 
Exhibit  No.  2.) 

•  •  *  • 

19  THE  COURT:  Before  we  proceed,  Mr.  Boyd, 
you  were  about  to  raise  some  point  to  the  effect  that 
it  was  your  contention  that  no  testimony  should  be  taken 
in  this  case,  and  I  suggested  that  that  point  be  deferred 
until  the  examination  of  thelirst  witness  commenced.  Now, 
what  was  your  point  as  to  that? 
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MR.  BOYD :  My  point  is  that  there  was  no  substantial 
issue  of  fact  charged,  Your  Honor,  on  the  pleading  as  made, 
or  the  stipulation  as  filed,  that  there  is  no  substantial  issue 
of.  fact,  and  that  the  case  turns  purely  on  questions  of  law, 
and  that  any  evidence  that  can  be  given  would  be  wholly 
irrelevant.  j 

THE  COURT :  What  are  the  issues  of  fact,  Mrs.  Wille- 
brandt,  that  you  think  require  testimony? 

MRS.  WILLEBRANDT:  We  have  two  very  definite 
issues  of  fact,  as  shown  in  the  pretrial  and  the  pleadings. 
The  one  that  emerges  most  distinctly  from  the  pleadings  is 
that  the  defendants  have  set  up  that  this  plaintiff  acqui¬ 
esced  in  the  denial  of  his  prospecting  permit.  That  i|s  a 
question  of  fact.  And  that  from  that  acquiescence  he  is 
now  estopped  from  urging  that  it  be  granted. 

Estoppel  would  only  lie  if  actual  acquiescence  were  estab¬ 
lished.  Acquiescence  is  a  question  of  fact  and  it  is  one  that 
after  these  many  years  does  take  the  introduction 
20  of  evidence  and  the  relationship  of  this  corporation 
and  its  officers  to  the  various  acts  of  the  officials  of 
the  Department  of  the  Interior  and  his  relationship  with 
them  into  account  to  determine  that  issue,  which  is  raised  by 
the  defendant.  ! 

The  other  issue  of  fact  is  one  that  we  have  stated  at  the 
pretrial.  Plaintiff  alleges  that  he  was  misled  by  the  aqts 
of  the  defendants’  predecessors  in  office,  in  their  letter  £o 
him,  and  the  representations  made  in  January  of  192(8. 
That,  too,  is  an  issue  of  fact  that  I  think  must  be  proved  by 
not  only  testimony  but  surrounding  circumstances.  j 
THE  COURT :  What  do  you  say  about  that,  Mr.  Boycf? 
MR.  BOYD:  If  Your  Honor  please,  it  is  my  position 
that  on  the  facts  which  we  say  constitute  acquiescence  there 
is  no  dispute  as  to  what  those  facts  are  and  it  is  simply  h 
matter  of  Your  Honor’s  interpretation  of  those  facts.  j 
The  facts  are  undisputed  that  an  application  for  pros¬ 
pecting  permit  was  filed,  that  later  on  the  plaintiff  filed  an 
application  for  a  lease,  that  before  he  filed  an  application 
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for  a  lease  he  was  notified  of  the  denial  of  his  prospecting 
permit  and  of  his  right  to  take  an  appeal,  and  he  took  no 
appeal. 

The  lease,  we  say,  or  the  application  for  lease,  was  .in 
itself  a  relinquishment  of  the  application  for  the  prospect¬ 
ing  permit. 

21  And  such  facts  as  that,  all  of  which  are  already  in 
the  record,  and  not  disputed. 

THE  COURT:  Of  course,  the  plaintiff  would  have  a 
right  to  show  additional  facts  to  rebut  any  inference  that 
might  be  drawn  from  failure  to  take  those  steps. 

MR.  BOYD:  Well,  if  Your  Honor  please,  on  the  point 
about  the  appeal,  we  submit  that  is  just  like  a  failure  to 
take  an  appeal  in  the  courts. 

THE  COURT:  Then  you  don’t  mean  “acquiescence”, 
do  you?  Do  you  mean  failure  to  exhaust  administrative 
remedies  ? 

MR.  BOYD:  An  abandonment  of  his  application,  and 
failure  to  appeal,  and  acquiescence  in  the  ruling  of  the 
department  in  denying  the  prospecting  permit.  And  in 
that  connection,  also,  there  was  a  failure  to  exhaust  admin¬ 
istrative  remedies. 

THE  COURT :  How  about  the  second  issue  Mrs.  Wille- 
brandt  refers  to? 

MR.  BOYD :  As  to  the  second  issue,  the  letter  which  the 
plaintiff  says  misled  him  is  stipulated  in  evidence.  And  I 
submit  that  any  reading  of  the  letter  would  show  it  could 
not  have  misled  him  as  he  claims. 

THE  COURT:  Oh,  I  think  the  plaintiff  is  entitled  to 
offer  evidence  as  to  his  state  of  mind  after  reading  the 
letter. 

MR.  BOYD:  Even  if  that  be  so,  the  question 

22  would  still  be,  is  the  letter  such  that  the  plaintiff 
could  reasonably  have  been  misled  by  it?  Does  the 

Secretary  of  the  Interior  have  to  write  a  letter  that  will  not 
mislead  anybody  on  earth?  Or  is  he  entitled  to  write  a 
letter  that  a  reasonable  man  will  understand? 
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THE  COURT:  I  think  what  a  reasonable  man  might 
understand  is  subject  to  evidence.  | 

MR.  BOYD :  The  letter  is  itself  in  evidence. 

THE  COURT :  I  think  as  to  that  second  issue,  evidence 
is  admissible. 

Now,  as  to  the  first  issue,  the  Government  merely  claims 
estoppel  arising  from  failure  to  appeal  from  the  Secre¬ 
tary’s  first  action?  Is  that  it?  j 

MR.  BOYD:  And  the  application  for  a  lease  which 
superseded  the  application  for  prospecting  permit. 

THE  COURT:  What  evidence  is  necessary  as  to  that 
issue,  Mrs.  Willebrandt?  How  would  any  evidence  help 
on  that? 

MRS.  WILLEBRANDT:  Acquiescence  will  be  shown 
in  failure  to  appeal,  only  if  there  is  a  full,  free  meeting 
of  minds  between  the  Department  of  the  Interior  and  the 
officials  dealing  with  the  plaintiff,  and  the  plaintiff,  on  the 
course  of  action  taken;  and  that  plaintiff,  knowing  the 
result  of  the  course  chosen,  thereby  relinquished  his  other 
rights. 

We  do  know  that  so  far  as  administrative  appeals  are 
concerned,  there  is  no  consistency  in  the  ruiihgs 
23  announced  by  defendants’  predecessor  to  this  plain¬ 
tiff,  to  the  United  States  Borax,  and  to  other  inter¬ 
veners.  Those  inconsistencies  of  notice  and  of  adminis¬ 
trative  action  constituted  a  maze  through  which  this  plain¬ 
tiff  had  to  pass  in  deciding  upon  his  action  and  in  taking 
the  steps  he  did  take,  through  the  conflicting,  misleading, 
and,  as  we  allege,  arbitrary  steps  taken  by  defendants’ 
predecessors. 

THE  COURT:  Specifically,  what  do  you  propose  to 
show  by  oral  testimony,  on  the  issue  of  acquiescence?  i 

MRS.  WILLEBRANDT:  I  propose  to  show  his  con¬ 
ferences  with  Government  officials,  and  additional  letters 
that  are  not  attached  to  the  complaint,  from  and  to  Gov¬ 
ernment  officials. 

THE  COURT :  I  see.  What  was  the  date  of  the  actiqn 
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to  which  you  have  reference,  in  which  you  say  there  was 
acquiescence?  What  was  the  date  of  that? 

MR.  BOYD:  The  failure  to  appeal? 

THE  COURT :  The  date  of  the  action  of  the  Secretary 
from  which  you  say  there  should  have  been  an  appeal,  and 
failure  to  appeal  from  which  you  say  creates  an  estoppel. 

Acquiescence  is  not  a  legal  defense.  You  mean  an 
estoppel,  don’t  you? 

MR.  BOYD:  Well,  perhaps  it  is  estoppel,  and  failure 
to  exhaust  administrative  remedies. 

THE  COURT:  Yes;  what  is  the  date  of  that  ac¬ 
tion? 

24  MR.  BOYD:  December  14,  1928. 

THE  COURT :  And  what  is  the  action  ? 

MR.  BOYD:  The  Secretary  denied,  in  part,  the  appli¬ 
cation  for  prospecting  permit;  notified  the  plaintiff  of  the 
denial,  and  notified  him  of  the  right  of  appeal  within  30 
days. 

THE  COURT:  You  say  he  denied  it  in  part.  Did  he 
grant  it  in  part? 

MR.  BOYD :  He  granted  it  in  part,  and  the  part  granted 
was  accepted,  without  protest,  and  it  was  not  accepted  in 
the  sense  that  it  was  simply  mailed  to  him  and  not  mailed 
back.  But,  in  addition — and  this  I  am  prepared  to  prove, 
if  need  be — the  plaintiff  affirmatively  accepted  it  by  exe¬ 
cuting  a  bond  to  the  Government. 

THE  COURT:  I  don’t  want  to  go  into  those  details 
now. 

Mrs.  Willebrandt,  it  seems  to  me,  then,  tentatively — 

MRS.  WILLEBRANDT:  May  I  correct  something? 

THE  COURT:  Yes. 

MRS.  WILLEBRANDT:  I  am  sure  Mr.  Boyd  will 
permit  me,  the  statement  he  has  made,  just  to  supply  dates. 
On  December  14,  to  which  he  referred,  the  letter  being 
delivered  to  the  plaintiff  on  December  17,  notice  was  sent 
of  the  denial  of  the  plaintiff’s  prospecting  permit  in  part. 

(To  Mr.  Boyd:)  That  is  correct? 
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ME.  BOYD:  That  is  correct. 

25  MRS.  W  1LLEBR ANDT :  The  notice  of  accept¬ 
ance  of  plaintiff’s  prospecting  permit  as  to  some 

other  parts  of  the  land  for  which  he  applied  was  not!  sent 
him  until  1934,  long  after  the  imposition  of  this  afct  of 
estoppel  that  has  been  suggested. 

THE  COURT:  Tell  me  again  what  happened  in  1934. 
I  am  afraid  I  didn’t  follow  you.  What  happened  in  1;934? 

MRS.  WTLLEBRANDT:  In  1934,  when  the  new  Ad¬ 
ministration  came  into  office,  they  picked  up  this  applica¬ 
tion  for  prospecting  permit  and  granted  it  to  plaintiff  as 
to  certain  outlying  lands  embraced  within  the  original 
application. 

But  the  act  of  estoppel,  on  which  these  defendants;  are 
relying,  happened  when  these  defendants’  predecessors, 
because  of  the  action  of  the  General  Land  Office  on  Decem¬ 
ber  14,  1928,  the  Commissioner  of  the  General  Land  Office 
told  this  plaintiff  that  his  application  for  prospecting  per¬ 
mit  as  to  Section  24,  the  Little  Placer,  which  is  the  objject 
of  our  suit,  was  denied  because  the  department  was  going 
to  administer  Section  24  under  the  Leasing  Act;  and  told 
him  if  he  didn’t  like  that  kind  of  an  administration,  he 
could  appeal. 

THE  COURT :  It  seems  to  me,  then,  that  the  testimony 
should  be  confined  to  such  evidence  as  bears  on  these  ijwo 
issues — first,  acquiescence;  and,  second,  the  claim  that  the 
plaintiff  was  misled  by  the  letter.  And  it  seems]  to 

26  me  that  this  testimony  ought  to  start  with  December 
14, 1928. 

MRS.  WTLLEBRANDT :  Well,  Your  Honor,  the  reason 
I  believe  that  should  not  be  Your  Honor’s  ruling — 

THE  COURT:  I  am  making  the  suggestion,  ratper 
than  the  ruling,  at  the  present  time. 

MRS.  WTLLEBRANDT:  I  earnestly  urge  this  upon 
the  Court:  WThen  anything  as  serious  as  acquiescence  has 
been  urged  against  a  plaintiff  who  asserts — 

THE  COURT:  I  don’t  recognize  the  word  “acquies¬ 
cence”.  i 
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MRS.  W  lLLEBRANDT  :  I  use  it  because  it  is  used  in 
their  answer. 

THE  COURT :  It  is  not  a  word  of  art.  Acquiescence 
is  not  a  legal  defense.  Do  you  mean  laches?  Do  you  mean 
estoppel? 

MR.  BOYD:  Estoppel,  failure  to  exhaust  administra¬ 
tive  remedies. 

THE  COURT:  Those  terms  have  a  legal  significance. 
You  are  charged  with  laches  and  estoppel;  and  also,  as  a 
matter  of  law,  failure  to  exhaust  administrative  remedies. 

MRS.  WILLEBRANDT :  That  is  right. 

THE  COURT:  Now,  then,  why  should  anything  pre¬ 
ceding  December  14,  1928,  have  a  bearing  on  these  issues, 
which  are  mixed  questions  of  law  and  fact? 

MRS.  WILLEBRANDT :  This,  Your  Honor.  We 
27  have  settled  by  stipulation  the  running  sequence  of 
events  about  which  there  is  no  debate  between  Mr. 
Boyd  and  me.  But  whether  when  this  plaintiff  received 
the  notice  from  defendants  ’  predecessors  in  December, 
1928,  it  constituted  an  arbitrary  action,  entirely  in  disre¬ 
gard  of  law,  and  therefore  a  nullity,  as  the  courts  hold — 

THE  COURT:  No;  it  isn’t  a  nullity  until  it  is  set 
aside  by  the  courts. 

MRS.  WILLEBRANDT:  I  mean  an  unofficial  act; 
an  act  without  legal  sanction  is  what  I  should  say,  and 
subject  to  be  set  aside  by  both  the  succeeding  officials  in 
office  and  the  courts. 

THE  COURT :  It  makes  no  difference  whether  it  is  the 
same  official  or  the  succeeding  official,  because  presumably 
the  Secretary  of  the  Interior  is  just  one  officer,  even  if 
there  is  a  change  in  office.  There  is  a  continuity  there. 

But  what  I  have  in  mind  is  this :  You  are  charged  with 
laches,  in  that  you  permitted  nine  years,  approximately, 
to  run  between  the  date  of  the  action  of  which  you  com¬ 
plain  and  the  bringing  of  this  suit. 

MR.  BOYD :  Nineteen  years,  Your  Honor. 

THE  COURT :  Nineteen  years,  I  should  say. 
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It  seems  to  me,  therefore,  that  the  lapse  of  time  bfeing 
so  long,  you  would  have  the  privilege  of  offering  evidence, 
if  you  choose  to  do  so,  to  explain  that  lapse  of  time, 

28  and  also  to  explain  failure  to  exhaust  administrative 
remedies. 

Now,  why  anything  that  went  before  1928  is  relevant,  I 
still  fail  to  see,  but  I  will  be  very  glad  to  hear  you;  on 
that. 

MBS.  \V  1LLEBR ANDT :  The  reason  matters  before 
1928  are  relevant  is  to  show  that  under  the  interpretation 
of  the  Leasing  Act,  which  had  been  announced  by  the 
Department  of  the  Interior  in  1924,  when  plaintiff  filed  his 
application  for  a  prospecting  permit  on  June  1,  1928;  it 
was  entitled  to  immediate  action. 

THE  COURT:  I  recall  your  contention  as  to  that,  on 
the  motion  for  summary  judgment. 

MRS.  WILLEBRANDT:  But  there  is  evidence,  also, 
to  show  that  the  department  had  been  apprised  of  the  fact 
that  the  General  Kramer  District,  at  the  center  of  which 
Little  Placer  lies,  was  a  section  of  the  public  domain 
intended  to  be  embraced  within  the  Leasing  Act  of  1920. 
On  the  contrary,  the  Secretary  knew  that  by  specific —  S 

THE  COURT:  What  has  that  to  do  with  the  case? 

MRS.  WILLEBRANDT:  Because  the  Secretary  Re¬ 
fused  to  act  upon  the  application  of  this  plaintiff,  post¬ 
poned  it  for  six  months,  and  then  set  it  down  for  a  hearing 
with  mineral  claimants,  claimants  under  the  mineral  law. 
That  was  the  letter  of  December — 

THE  COURT :  I  understand.  I  think  we  should 

29  confine  ourselves  to  the  specific  issues.  You  stated 
to  the  Court  that  there  are  only  two  issues  of  fact 

concerning  which  testimony  is  admissible,  because  all  the 
other  facts  are  stipulated  in  the  pretrial  memorandum, 
namely,  facts  bearing  upon  what  Mr.  Boyd  originally  called 
“acquiescence”,  and  by  what  he  really  means  estoppel  and 
laches.  That  commences  in  1928.  i 

MBS.  WILLEBEANDT :  That  is  right. 
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THE  COURT:  And  also  the  question  as  to  whether 
there  was  any  misleading  by  the  letter  of  1928. 

It  seems  to  me,  then,  that  everything  that  went  prior 
to  December,  1928,  in  so  far  as  it  is  relevant  and  material, 
requires  no  testimony,  because  it  is  already  stipulated  in 
the  pretrial  memorandum. 

MRS.  WILLEBRANDT :  I  am  sorry  if  I  used  the  word 
“only”,  in  answer  to  Your  Honor’s  question. 

THE  COURT :  Then  I  want  to  know  what  other  issues 
there  are. 

MRS.  WILLEBRANDT:  The  other  issues  of  fact  are 
the  issues  that  are  raised  by  the  documents,  the  existence 
of  which  we  have  admitted,  in  our  stipulation. 

THE  COURT :  What  are  the  issues  of  fact,  specifically, 
if  you  can  tell  me  briefly? 

MRS.  WILLEBRANDT:  Because  in  the  pretrial,  the 
agreement  on  the  pretail,  the  defendant  caused  this 
30  to  be  inserted  at  the  top  of  page  3,  that  on  February 
12,  1931,  the  Commissioner  of  the  General  Land 
Office  made  a  ruling,  a  copy  of  which  is  annexed  hereto 
as  Exhibit  A  that  patents  applied  for  by  mining  claimants 
should  be  granted — 

THE  COURT:  Yes,  I  see.  I  have  read  this. 

MRS.  WILLEBRANDT:  And  then  there  is  one  other 
one. 

THE  COURT:  What  issue  of  fact  is  involved  there? 

MRS.  WILLEBRANDT :  That  is  the  issue  of  fact  that 
was  tried  as  a  result  of  the  notice  of  December  17,  and  the 
issue  that  that  deals  with  is  the  evidence  presented  on 
behalf  of  these  mining  claimants. 

THE  COURT:  What  is  the  issue?  What  is  the  ques¬ 
tion  of  fact  involved? 

MRS.  WILLEBRANDT :  I  don’t  know  what  he  is  going 
to  use  it  for.  It  is  an  erroneous  decision  that  has  been 
since  overruled. 

THE  COURT :  Just  a  minute.  I  am  trying  to  ascertain, 
Mrs.  Willebrandt,  just  how  much  testimony  we  have  to 
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take,  and  I  hope  it  is  very  little.  Now,  anything  that  is 
stipulated  in  the  pretrial  memorandum,  I  will  not  sit  here 
and  take  the  time  to  hear  testimony  about  it.  I  never  dp. 

I  would  like  to  find  out  just  what  you  propose  to  prove 
by  testimony,  besides  the  matters  relating  to  estoppel^  or 
laches,  and  misleading  by  the  letter  of  1928.  I 

MRS.  W 1LLEBRANDT :  I  propose  to  prove  by 

31  testimony  that  the  department  was  advised  that  this 

was  an  area  to  prospect  in.  ! 

THE  COURT:  That  is  conceded,  isn’t  it? 

MRS.  WILLEBRANDT:  No.  j 

MR.  BOYD :  It  is,  by  the  application — 

THE  COURT:  Is  it  conceded? 

MR.  BOYD:  Yes,  indeed. 

MRS.  WILLEBRANDT :  There  is  no  place  in  the  pre- 
trial  where  it  is  conceded. 

THE  COURT :  It  is  conceded  now  on  the  record. 

MRS.  WILLEBRANDT:  What  good  will  that  do  me, 
on  appeal?  j 

THE  COURT :  That  is  just  as  good  as  testimony,  j 
MR.  BOYD :  And  it  is  conceded  that  the  Mineral  Leas¬ 
ing  Act  applied  to  the  Kramer  District. 

MRS.  WILLEBRANDT :  That  is  different,  very  differ¬ 
ent.  I 

THE  COURT :  Mrs.  Willebrandt  wants  to  show  that  at 

I 

least  as  early  as  1925  it  was  known  to  the  Department  of 
the  Interior  that  the  Little  Placer  contained  sodium  borates. 

MRS.  WILLEBRANDT:  No;  they  did  not  know  thkit 
in  1925.  I 

THE  COURT:  What?  j 

MRS.  WILLEBRANDT:  That  the  Kramer  District, 
that  area  over  which  this  application  for  prospecting  per¬ 
mit  asked  for  lands  to  discover  sodium  borates  in,  was 
known — 

No,  I  will  have  to  take  that  back;  notice  of  the  fact  hafcl 
been  brought  to  the  department — that  that  was  a 

32  favorable  field  to  prospect  for  the  things  that  th|e 

Mineral  Leasing  Act  referred  to.  j 
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Then  in  1927,  jnst  before  this  application  was  made,  the 
whole  world  in  that  area  knew  it.  It  was  a  matter  of 
public  knowledge  that  it  was  good  prospecting  land.  And 
in  1928  it  was  not  known  that  sodium  borate  existed  in  the 
Little  Placer. 

THE  COURT :  (To  Mr.  Boyd)  Do  you  concede  those 
facts? 

MR.  BOYD:  No,  Your  Honor. 

THE  COURT:  I  think  we  had  better  take  testimony. 
I  do  suggest  you  make  the  testimony  as  brief  as  it  can  be, 
because  of  the  issues  are  really  questions  of  law  rather  than 
issues  of  fact. 

MRS.  WILLEBRANDT :  I  believe  fundamentally,  Your 
Honor,  it  is  a  question  of  law.  But  it  is  hard  to  establish 
the  facts  upon  which  these  many  decisions  are  referred  to 
in  our  pretrial  admission  that  they  were  made — 

THE  COURT :  Well,  you  may  proceed. 

MRS.  WILLEBRANDT:  — were  actually  found,  and 
on  what  defendants  found,  because  no  one  of  those  deci¬ 
sions  is  consistent  with  another. 

THE  COURT :  Very  well.  Proceed. 

Whereupon, 

33  George  B.  Burnham 

resumed  the  witness  stand  and  was  examined  and 
testified  further  as  follows: 

Direct  Examination  (Resumed) 

BY  MRS.  WILLEBRANDT : 

Q  Mr.  Burnham,  in  1926,  do  you  know  whether  the 
department  had  called  to  its  attention  the  fact  that  the 
Kramer  District  was  favorable  for  prospecting  for  sodium 
borates  by  anything  other  than  the  two  exhibits  of  Austin 
to  which  we  referred  yesterday?  A  Yes.  In  the  fall  of 
1926  the  field  engineers  of  the  United  States  Land  Office 
made  an  inspection  of  the  property  which  Melville  Dowsing 
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and  his  associates  had  applied  for  a  patent  upon,  the  field 
engineer  made  an  inspection  of  the  property. 

Q  That  is  the  nsnal  custom  when  there  was  an  applica¬ 
tion  for  a  patent  under  the  Mineral  Laws,  is  it!  A  Yes, 
it  is.  j 

Q  Is  this  the  application  for  patent  under  the  Mineral 
Laws,  made  by  Melville  Dowsing  and  his  associates?  A 
Yes,  this  is  the  application — 

THE  COURT  (to  the  witness) :  The  answer  is  yes. 
MRS.  WILLEBRANDT :  I  would  like  to  offer  it  in 
evidence. 

MR.  BOYD :  No  objection,  if  it  is  offered  only  fori  the 
purpose  of  proving  that  the  application  was  made, 
34  and  not  for  the  purpose  of  proving  the  content?  of 
the  application.  j 

THE  COURT:  It  may  be  admitted. 

(The  September  11,  1926,  application  by  Dowsing  and 
others  was  accordingly  marked  and  received  in  evidence 
as  Plaintiff’s  Exhibit  No.  3.) 

MRS.  WILLEBRANDT:  I  would  call  the  Court’s  at¬ 
tention  to  the  name  here,  the  Corburg  No.  5  Placer  claim, 
embracing  the  northeast  section  of  Section  24. 

BY  MRS.  WILLEBRANDT :  j 

Q  Do  you  know  what  was  discovered  in  the  discovery 
shaft  referred  to  in  that  application  for  patent,  Mr.  Burn¬ 
ham?  A  Yes.  They  discovered  rasorite,  a  sodium  bor¬ 
ate. 

Q  Do  you  know  that  that  matter  was  referred  or  re¬ 
ported  to  the  Department  of  the  Interior  in  the  fall  of 
1926?  A  Yes,  it  was,  by  the  field  engineer. 

MRS.  WILLEBRANDT :  In  this  connection,  Your  Hon¬ 
or,  I  would  like  here  to  refer  to  an  exhibit  which  we  will 
later  introduce,  namely,  the  opinion  of  Margold,  Solicitor 
of  the  Department  of  the  Interior,  which  verifies  that  fa<jt. 
BY  MRS.  WILLEBRANDT : 

Q  Now,  is  there  any  other  knowledge  that  you  know 
existed  in  the  Interior  Department  in  1926  relative  to  the 
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Kramer  District  being  a  favorable  field  to  prospect  for 
sodium! 

*  •  *  • 

36  THE  WITNESS:  Yes— Bulletin  No.  785,  issued 
by  the  United  States  Geological  Survey,  contains  an 

37  article  by  Mr.  Noble,  covering  the  borate  deposits 
of  the  Kramer  District. 

BY  MBS.  WILLEBKANDT : 

Q  Is  this  the  bulletin  to  which  you  refer!  A  Yes,  that 
is  it. 

Q  That  was  made  available  to  the  public  at  what  date! 
A  In  October,  1926. 

MBS.  WILLEBBANDT :  I  would  like  to  present  it  for 
evidence,  as  Plaintiffs  Exhibit  4. 

THE  COTTBT:  It  may  be  admitted. 

(The  Bulletin  No.  785  of  the  United  States  Geological 
Survey  was  accordingly  marked  and  received  in  evidence 
as  Plaintiffs  Exhibit  No.  4.) 

BY  MBS.  WILLEBBANDT : 

Q  What  is  reported  with  respect  to  the  borates  in  the 
Kramer  District! 

THE  COUBT:  I  will  read  the  exhibit.  It  speaks  for 
itself.  If  you  will  just  call  my  attention  to  the  particular 
part  of  the  exhibit. 

MBS.  WILLEBBANDT:  The  particular  references  to 
which  we  call  attention  are: 

At  the  bottom  of  page  46  and  the  top  of  47,  which  says 
that  “Although  the  deposits,  as  is  usual  with  borates,  are 
extremely  irregular  in  distribution,  the  district  is  of  con¬ 
siderable  promise.’ ’ 

38  And  the  diagram  on  page  48  showing  the  mode  of 
occurrence  of  borate  deposits. 

And  on  the  bottom  of  page  48  and  top  of  49,  referring 
to  the  fact  that  they  were  accumulated  by  concentration, 
this  sentence: 

“Undoubtedly  there  was  originally  a  dry  lake  deposit. 
In  all  probability,  therefore,  the  borate  minerals,  which 
occur  as  lumps  and  nodular  masses” — 


141 


And  so  on ;  and,  on  page  51,  occasional  references  to  the 
spotty,  irregular  and  unpredictable  character  of  the  i  de¬ 
posits,  and  that  they  can  only  be  found  by  exploration. 

BY  MRS.  WILLEBRANDT :  \ 

Q  Now,  in  1946,  did  the  news  of  Melville  Dowsing’s 
find  of  pure  sodium  borate,  to  which  you  have  referred, 
leak  out?  A  Yes;  the  prospectors  of  the  neighborhood 
were  whispering  about  the  new  sodium  borate  discovery. 
And,  by  grapevine  methods,  the  discovery  was  becoming 
generally  known.  1 

Q  How  general  in  the  Kramer  area  and  in  that  desert 
region  was  the  knowledge  of  the  area  being  a  propitious 
one  for  prospecting?  A  The  local  newspapers  had  nbws 
items  about  the  new  discovery,  such  as  the  Tahachppi 
News,  which  had  articles,  the  Barstow  Printer,  pnd 
39  the  newspaper  printed  in  Mojave,  which  had  nejws 
articles  about  the  discovery. 

Q  Those  were  in  late  1926?  A  Yes.  | 

Q  In  1927  did  papers  of  importance,  of  much  widnr 
distribution,  pick  it  up  as  a  news  matter?  A  Yes;  bn 
January  23,  1927,  the  Los  Angeles  Times,  which  is  the 
leading  newspaper  in  Southern  California,  had  a  fropt 
page  article  on  the  discovery  of  sodium  borate  in  tljie 
Kramer  District.  The  article  was  illustrated  with  pictures. 

MRS.  WILLEBRANDT:  I  have  here  two  pages,  php- 
tostatic  pages,  from  the  Los  Angeles  Times,  pages  1  and 
16.  I  made  every  effort  to  get  these  in  Los  Angeles.  They 
only  exist  in  the  Los  Angeles  Times  library.  But  I  found 
them  in  the  Library  of  Congress,  and  they  were  photo¬ 
stated  there.  ! 

THE  COURT:  You  may  offer  them  in  evidence  in  that 
form.  ! 

(To  Mr.  Boyd:)  You  don’t  raise  any  question  as  to  the 
genuineness  of  the  exhibit,  do  you? 

MR.  BOYD :  No,  Your  Honor.  But  from  the  direction 
the  testimony  is  taking,  it  seems  to  me  the  attempt  is  bein£ 
made  to  emphasize  some  action  of  the  Secretary,  by  offerj- 
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ing  new  evidence  here.  And  the  findings  of  the  Secretary 
are  not  attacked  in  the  pleadings;  and,  if  they  were,  the 
only  attack  would  have  to  be  an  examination  of  the 

40  departmental  record  to  see  whether  there  was  evi¬ 
dence  in  that  record  to  support  it  or  not,  rather  than 

to  see  if  we  can  cast  about  here  and  see  if  we  can  find  other 
evidence. 

THE  COURT:  Yes;  I  am  a  little  bit  concerned  about 
that,  Mrs.  Willebrandt.  The  Court  has  a  power  to  review 
the  findings  of  the  Secretary  for  the  sole  purpose  of  deter¬ 
mining  whether  they  are  supported  by  substantial  evidence. 
But  I  wonder  whether  the  authority  of  the  Court  to  review 
such  findings  is  not  limited  to  review  upon  the  record 
before  the  Secretary.  Has  the  Court  the  right  to  take 
evidence  de  novo  on  the  issues  determined  by  the  Secre¬ 
tary? 

MRS.  WILLEBRANDT:  I  don’t  think  there  is  any¬ 
thing  de  novo  about  this.  The  evidence  that  was  before 
the  Secretary — let  me  have  that  list  of  1400  pages — I  will 
just  show  it  to  Your  Honor  physically. 

THE  COURT:  I  think  that  is  the  only  thing  I  could 
consider.  You  can  offer  that  record  in  evidence,  and  I 
will  hear  argument  on  the  question  whether  that  record 
contains  substantial  evidence  to  support  the  findings  of  the 
Secretary. 

MRS.  WILLEBRANDT:  The  Secretary  in  1945  has 
decided  that  the  Secretary  in  1933  did  have  sufficient  evi¬ 
dence  to  make  a  different  ruling,  and  has  overruled  the 
findings  of  the  Secretary  in  this  record,  which  was  Mr. 
Burnham’s  contest  with  the  United  States  Borax 

41  Company.  But  in  doing  so,  Your  Honor,  we  are  not 
attacking  the  later  Secretary’s  finding  that  the  Little 

Placer  is  subject  to  the  Leasing  Act.  But  he  failed  to  find 
that  any  prospecting  permit  ought  to  be  issued  to  Mr. 
Burnham. 

THE  COURT :  I  am  afraid  you  are  getting  away  from 
the  point  to  which  my  mind  is  directed  at  the  moment. 


( To  Mr.  Boyd : )  Do  you  wish  to  be  heard  ? 

MR.  BOYD :  Yes,  Your  Honor.  1 

THE  COURT :  Yes. 

MR.  BOYD:  In  view  of  what  has  been  said.  The  Sec¬ 
retary  in  1945  did  not  determine  that  his  predecessor!  had 
made  a  decision  unsupported  by  evidence.  The  Secretary 
in  1945,  on  new  evidence,  made  a  different  decision  of  fact. 

THE  COURT:  In  what  respect  do  the  two  decisions 
differ? 

MR.  BOYD:  They  are  diametrically  opposed. 

THE  COURT:  On  what  point? 

MR.  BOYD:  On  the  critical  point  of  fact,  that  the 
sodium  deposit  in  the  Little  Placer  was  in  1945,  he  found, 
accumulated  by  concentration;  while  the  earlier  finding 
was  that  it  had  not  been  so  accumulated. 

THE  COURT:  What  bearing  does  that  have  on  the 
issues  in  this  case,  whether  it  was  accumulated  by  concen¬ 
tration  or  otherwise? 

MR.  BOYD:  In  the  other  case,  if  accumulated 
42  by  concentration,  it  was  subject  to  disposition  only 
under  the  Mineral  Leasing  Act.  If  it  is  was  hot 
accumulated  by  concentration,  it  was  not  subject  to  the 
Mineral  Leasing  Act,  but,  instead,  to  disposition  o4ly 
under  the  mining  laws. 

THE  COURT:  What  is  the  Department’s  present  po¬ 
sition? 

MR.  BOYD:  The  most  recent  decision,  the  second  0f 
the  two,  is  that  it  was  accumulated  by  concentration  and 
therefore  subject  to  the  Mineral  Leasing  Act. 

THE  COURT:  (To  Mrs.  Willebrandt)  And  under 
which  Act  do  you  claim? 

MRS.  WILLEBRANDT :  Under  the  Mineral  Leasing 
Act. 

THE  COURT :  In  other  words,  under  the  1945  decision 
the  plaintiff’s  application  should  have  been  granted  back 
in  1928?  Is  that  it? 
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MR.  BOYD :  If  that  decision  had  been  reached,  it  would 
have  been  granted  as  to  the  lease,  perhaps.  But  there  was, 
we  insist,  never  any  ministerial  duty  to  grant  a  lease, 
under  Section  24  of  the  Mineral  Leasing  Act. 

THE  COURT:  Why  wasn’t  the  prospecting  permit 
granted  in  1928? 

MR.  BOYD:  Because,  it  not  being  known  to  contain 
the  sodium  in  the  form  covered  by  the  Act,  it  was  subject 
to  disposition  only  by  lease  and  not  by  prospecting  permit. 
The  prospecting  permit,  in  those  circumstances,  would  be 
a  mere  scrap  of  paper. 

43  THE  COURT:  Under  what  circumstances  was 
the  prospecting  permit  permissible? 

MR.  BOYD :  The  prospecting  permit  may  be  issued  to 
any  of  the  public  domain  of  the  United  States,  which  is 
vacant  and  unappropriated,  that  is,  not  occupied  by  some¬ 
one — 

THE  COURT:  But  why  couldn’t  the  prospecting  per¬ 
mit  have  been  issued  in  1928,  if  the  same  decision  had  been 
reached  as  in  1945? 

MR.  BOYD :  Because  Section  24  of  the  Mineral  Leasing 
Act  says  that  lands  known  to  contain  minerals  shall  be  held 
subject  to  lease. 

THE  COURT:  And  not  by  prospecting  permit? 

MR.  BOYD:  It  doesn’t  spell  it  out  that  way. 

THE  COURT:  I  see. 

MR.  BOYD:  But  there  is  a  complete  inconsistency  in 
the  statute.  It  is  otherwise. 

THE  COURT :  But  we  are  getting  away  from  the  point 
that  was  before  me. 

MR.  BOYD:  Yes;  but  on  that  point,  in  both  decisions, 
there  was  evidence  to  support  the  findings,  and  I  take  it 
that  is  not  disputed. 

THE  COURT :  It  seems  to  me  that  this  Court  may  not 
take  testimony,  de  novo,  but  may  only  consider  whether  the 
Secretary’s  action,  that  is,  whether  his  findings  of  fact  were 
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supported  by  substantial  evidence,  on  the  record 

44  before  him. 

MRS.  WiLLEBRANDT :  I  think  that  is  true,  if 
what  we  are  challenging  is  the  Secretary’s  findings  of j  fact. 
We  are  here  challenging  the  reason  given  by  the  prior 
Secretary,  for  not  granting  the  prospecting  permit,  ■vjrhich 
has  been  re-emphasized  and  restated  by  the  present  defend¬ 
ants,  namely,  that  because  in  this  erroneous  finding,  which 
the  present  Secretary  has  set  aside,  as  to  the  administration 
of  the  Leasing  Act  over  Little  Placer,  the  former  Secretary 
said  the  survey  has  found  that  it  is  sodium  land,  and  there¬ 
fore  we  cannot  issue —  I 

THE  COURT :  But  we  are  getting  into  the  merits,  how. 
I  will  hear  you  on  the  question  as  to  why  you  are  entitled 
to  offer  evidence,  for  the  purpose  of  overcoming  the  deci¬ 
sion  of  the  Secretary.  I  am  inclined  to  the  view  that  X  am 
confined  to  reviewing  the  Secretary’s  decision  on  the  reqord 
made  before  him. 

MRS.  WILLEBRANDT:  Which  Secretary’s  decision 
are  we  talking  about?  I 

THE  COURT :  Whichever  one  you  are  attacking. 

MRS.  WILLEBRANDT :  We  are  challenging  the  pijior 
Secretaries’  decisions,  as  to  fact  and  law —  I 

THE  COURT:  Do  you  contend  that  the  1945  Secre¬ 
tary’s  decision  is  correct?  j 

MRS.  WILLEBRANDT:  As  to  what? 

45  THE  COURT:  What  is  your  position  as  to  ijhe 
1945  decision  of  the  Secretary? 

MRS.  WILLEBRANDT :  Partly  correct  and  partly  pot 
applicable  to  this  plaintiff’s  issues. 

THE  COURT :  But  in  so  far  as  it  is  applicable,  is  it  jin 
your  favor  or  against  you? 

MRS.  WILLEBRANDT:  Again  I  have  to  say  partly, 
because  it  goes  this  far :  It  says  that  the  Little  Placer  jis 
subject  to  the  Leasing  Act.  With  that  we  heartily  concur. 

THE  COURT :  Very  well. 

MRS.  WILLEBRANDT:  And  that  finding  is  definite. 
We  do  not  attack  it  there. 
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But  the  defendants,  as  a  ground  for  refusal  to  consider 
the  merits  of  this  plaintiff’s  request  for  action  on  its  pros¬ 
pecting  permit,  say  the  land  was  known  to  be  sodium  borate 
land  in  commercial  quantities  and  accumulated  by  concen¬ 
tration,  at  the  time  he  filed  for  the  prospecting  permit. 
And  that,  I  am  prepared  to  say,  is  not  a  correct  finding,  and 
that  is  the  one  we  challenge. 

THE  COURT :  Very  well. 

Now,  then,  Mr.  Boyd,  did  the  Secretary  take  evidence  on 
that  issue? 

MR.  BOYD:  Oh,  yes,  a  great  mass  of  evidence  was 
heard. 

THE  COURT :  And  did  the  applicant  have  an  opportu¬ 
nity  to  present  testimony? 

46  MR.  BOYD:  This  applicant? 

THE  COURT:  Yes. 

MR.  BOYD :  Yes ;  he  was  heard  through  and  exhaustive 
his  administrative  remedies  on  his  application  for  lease. 

THE  COURT:  No;  I  am  referring  to  the  proceedings 
which  ensued  at  the  1945  proceedings. 

MR.  BOYD :  Oh,  no.  That  was  a  proceeding  against  a 
different  party. 

THE  COURT:  I  see. 

MR.  BOYD:  And  the  first  proceeding  disposed  of  the 
claims  of  this  applicant,  and  the  Secretary  made  his  find¬ 
ings  of  fact  which  foreclosed  his  rights  and  instead  held  that 
the  United  States  Borax  Company  was  entitled  to  a  patent 
under  the  mining  laws. 

The  Borax  Company  was  content  to  continue  without 
getting  a  patent;  and  some  years  later  the  Secretary  had 
doubts,  on  the  basis  of  new  evidence,  about  the  validity  of 
the  position  of  the  Borax  Company  under  the  mining  laws ; 
so  he  ordered  an  adversary  proceeding  by  the  United  States 
against  the  Borax  Company. 

THE  COURT:  If  the  1945  decision  of  the  Secretary 
had  been  made  in  1928,  the  plaintiff’s  application  would 
have  been  granted  then,  would  it  not? 
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MR.  BOYD:  No,  Your  Honor. 

THE  COURT:  Why  not? 

47  MR.  BOYD :  On  the  prospecting  permit,  it  would 
have  been  denied,  because  it  was  the  interpretation 

of  the  statute,  given  to  it  by  the  Department  of  the  Interior, 
that  lands  known  to  be  valuable  for  minerals,  named  within 
the  Act,  are  subject  only  to  lease,  under  Section  24.  His 
application  for  lease  might  have  been  granted,  but  tjiere 
was  plainly  no  duty  on  the  part  of  the  Secretary  to  grant 

u. 

THE  COURT:  Why  don’t  you  grant  it  now? 

MR.  BOYD:  Because  the  land  is  extremely  valuable, 
and  I  am  informed  by  the  people  of  the  Department  of  the 
Interior  in  charge  of  such  matters  that,  if  offered  for  lease 
and  competitive  bidding,  it  might  bring  a  million  dollars  in 
bonuses.  ! 

THE  COURT :  I  see.  Is  it  your  purpose  to  show  that 
the  decision  of  the  Secretary  was  erroneous,  that  is,  in  1928 
the  decision  of  the  Secretary  at  that  time? 

MRS.  WILLEBRANDT:  That  the  1928  decision  was 
erroneous,  as  to  matters  which  have  not  been  decided  by  the 
later  Secretary.  ! 

THE  COURT:  Why,  as  a  matter  of  administrative 
law,  are  you  not  limited  to  the  record  made  before  tjhe 
Secretary,  and  why  are  you  entitled  to  produce  evidence 
de  novo  on  that  issue? 

MRS.  WILLEBRANDT :  I  don’t  know  which  Secretory 
you  mean.  We  have  never  had  any  hearing  befojre 

48  the  present  Secretary.  | 

THE  COURT :  In  the  eyes  of  the  law,  the  Secre¬ 
tary  of  the  Interior  and  all  other  Secretaries  are  continuing 
offices.  You  are  not  entitled  to  a  new  hearing  each  tinjie 
there  is  a  new  Secretary.  i 

Did  you  have  a  hearing  at  the  proceeding  which  resulted 
in  the  1928  ruling? 

MRS.  WILLEBRANDT:  No.  We  had  a  hearing  in 
which  the  plaintiff  participated,  but  we  never  had  a  hear¬ 
ing  on  our  prospecting  permit. 
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THE  COURT :  But  did  the  plaintiff  have  the  privilege 
of  presenting  evidence? 

MRS.  WILLEBRANDT:  Yes,  sir. 

MR.  BOYD:  He  had  opportunity  for  hearing,  Your 
Honor.  He  was  told — 

THE  COURT:  Mrs.  Willebrandt  concedes  that  point. 
You  don’t  have  to  argue  what  is  conceded. 

Then  I  still  ask  you  the  question,  why  you  are  not  limited 
to  the  record  made  before  the  Secretary  in  that  proceeding, 
if  you  wish  to  challenge  any  finding  of  fact? 

MRS.  WILLEBRANDT:  Because  the  grounds  stated 
in  the  administrative  review  of  this  early  hearing,  the 
Burnham  hearing,  as  it  is  referred  to  all  the  way  through, 
the  1929  Burnham  hearing,  one  of  the  grounds  for  reversal 
of  the  decision  of  1933,  that  the  mineral  patent 
49  should  be  granted,  was  that  all  available  facts  were 
not  brought  out  at  this  hearing.  And  some  of  those 
available  facts  that  were  not  brought  out  at  the  hearing 
were  those  peculiarly  within  the  Government’s  knowledge. 

THE  COURT:  It  seems  to  the  Court  that  the  Court 
has  no  right  to  admit  any  evidence  other  than  the  record 
of  the  hearings  before  the  Secretary,  on  which  the  Secre¬ 
tary  made  his  findings. 

MRS.  WILLEBRANDT:  That  would  be  the  evidence 
in  the — 

THE  COURT:  In  the  1928  proceeding,  which  resulted 
in  the — 

MRS.  WILLEBRANDT :  In  the  1929  proceeding,  it 
was. 

Your  Honor,  I  don’t  want  unduly  to  argue  with  the  Court; 
but  may  I  suggest  another  fact  that  makes  me  believe  that 
that  decision  might  be  changed,  if  this  fact  were  brought 
to  your  attention?  It  is  the  sequence  of  these  things. 

The  plaintiff  filed — and  now  the  things  I  am  stating,  we 
have  stipulated  as  to  sequence  and  dates — the  plaintiff  filed 
an  application  for  his  prospecting  permit  in  June,  1928. 
Six  months  w^ent  by,  five  months  of  which  it  is  admitted  in 
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this  record  that  the  Secretary  had  no  word  from  the!  Geo¬ 
logical  Survey,  during  which  the  Secretary  failed  to  issue 
the  prospecting  permit.  i 

THE  COURT:  I  am  going  to  take  the  testimony,  al¬ 
though  I  have  grave  doubt  as  to  whether  I  can  give 

50  it  any  consideration.  But  in  order  to  make  a  rebord, 
I  will  take  the  testimony.  I  suggest  you  make  it 

very  brief. 

MRS.  WILLEBRANDT :  I  will. 

THE  COURT:  As  brief  as  you  can.  | 

MRS.  WILLEBRANDT :  I  would  like  to  introduce  this 
in  evidence. 

THE  COURT:  It  may  be  admitted. 

(The  photostat  copies  of  pages  1  and  16  of  the  Los  Ange¬ 
les  Times  of  January  23,  1927,  were  accordingly  marked 
and  received  in  evidence  as  Plaintiff’s  Exhibits  5- A  and 
5-B,  respectively.) 

MRS.  WILLEBRANDT:  I  would  like  to  call  Your 

i 

Honor’s  attention — it  is  a  long  article,  and  I  will  not  read 
it — to  this,  however.  j 

THE  COURT :  I  won ’t  read  it  all. 

MRS.  WILLEBRANDT:  To  the  “Working  behind  a 
thin  but  effective  veil  of  secrecy.  ’  ’ 

THE  COURT:  You  don’t  have  to  take  the  troubles  of 
reading  it  to  me,  if  you  will  just  mark  the  paragraphs  you 
would  like  to  have  me  read. 

MRS.  WILLEBRANDT :  Paragraph  1  on  page  1,  par¬ 
ticularly;  paragraph  2,  on  page  16,  which  deals  with  the 
type  of  announcement  that  is  now  being  made  to  the  public, 
of  the  material  that  has  been  found;  and  a  paragraph  Ion 
page  16  entitled  “History  of  Strike.” 

51  THE  COURT :  You  may  proceed. 

BY  MRS.  WILLEBRANDT :  | 

Q  What  did  you  do  in  early  1927  with  respect  to  the 
officials  of  the  Interior  Department  as  a  result  of  th[at 
article?  A  When  I  saw  that  article  in  the  Los  Angeles 
Times,  I  became  even  more  interested  in  the  Kramer  de¬ 
posits,  and  I  went  to  the  United  States  Land  Office  in  San 
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Francisco  and  asked  them  for  a  copy  of  the  law  regarding 
the  leasing  of  sodium  lands. 

Q  When  did  you  go?  A  That  was  about  January  28 
or  29,  1927 — somewhere  around  the  end  of  January. 

Q  Whom  did  you  see  there?  A  I  saw  Mr.  Favorite 
or  Mr.  Lantz;  I  do  not  remember  which  one. 

Q  Why  can’t  you  remember  which  one  it  was?  A 
Well,  I  wTas  at  the  office  so  many  times,  and  I  have  talked 
to  both  men  on  so  many  occasions,  that  I  don’t  remember 
which  man  I  saw  on  any  particular  visit. 

Q  It  was  the  man  who  was  in  charge  at  the  desk? 
A  Yes,  that  is  right. 

Q  Did  you  call  his  attention  to  this  discovery  of  sodium? 

A  Yes. 

52  Q  And  what  did  you  say  and  what  did  he  say? 

A  I  said  that  was  a  most  remarkable  deposit  of 
sodium  borate  that  has  been  discovered  in  the  Kramer 
District,  and  I  would  like  to  get  a  copy  of  the  rules  and 
regulations  regarding  sodium  borate  deposits,  as  we 
thought  perhaps  we  would  apply  for  some  of  the  land 
under  the  Sodium  Leasing  Act. 

Q  What  did  he  give  you,  if  anything?  A  He  gave  me 
the  United  States  Land  Officer  Circular  No.  699. 

Q  Thereafter,  what  did  you  do  with  respect  to  this 
matter?  A  Thereafter  I  made  further  investigations  of 
the  Kramer  District. 

.  Q  Did  you  go  there  personally?  A  Yes. 

Q  WTien?  A  On  July  15,  1927,  I  made  an  extended 
trip  over  the  Kramer  District,  and  gathered  samples  of 
this  new  sodium  borate  mineral,  and  had  them  assayed  and 
found  them  to  be  sodium  borate. 

And  I  made  a  map  of  the  district  and  plotted  on  the  map 
all  the  land  that  was  patented  and  the  land  that  was  not 
patented.  The  idea  I  had  in  mind  was  to  apply  for  some  of 
unpatented  land,  under  the  leasing  laws  of  the  United 
States. 

Q  Did  you  go  over  the  Little  Placer  and  Section 
24  on  that  trip?  A  Yes. 


53 


151 


Q  What  did  you  see  on  the  Little  Placer?  A  There 
was  no  prospecting  whatsoever  on  the  Little  Placer] 

Q  Was  there  any  activity  of  any  kind?  A  None  What¬ 
soever.  I 

I 

Q  Was  there  any  other  activity  in  Section  24?  A  In 
the  south  half  of  Section  24  I  saw  a  derrick.  A  shaft  was 
being  sunk.  I 

Q  What  was  the  nearest  section  that  had  sodium  mining 
on  it?  A  Section  19.  They  were  mining  sodium  bojrate. 

Q  That  had  been  patented  to  the  United  States  Borax 
Company?  A  Yes.  i 

Q  And  it  lay  close  to  the  application  of  Melville  bow¬ 
sing  which  was  in  the  northwest  corner  of  Section  18  ?j  Is 
that  right?  A  Yes — the  northwest  corner  of  Sectionl  24. 

Q  Of  Section  24?  A  Yes. 

Q  Thank  you.  When  you  came  back  from  this  tri]j)  in 
July  of  1927,  did  you  take  the  matter  up  any  further 
54  with  officials  of  the  Land  Department?  A  Yesj  I 
wanted  to  make  a  report  to  the  directors  of  our  cor¬ 
poration  about  the  sodium  borate  deposits  in  the  Kraiper 
District.  So  I  got  another  copy  of  Circular  No.  699,  at  the 
Land  Office.  And  while  I  was  getting  that  copy  I  asked  the 
Land  Office  officials — 

Q  Just  a  minute.  When  did  you  go  to  the  Land  Office? 
A  It  was  along  about  July  25. 

Q  How  do  you  fix  that  date?  A  Because  I  made  bay 
report  to  the  directors  on  July  29,  1927,  and  it  was  just  a 
few  days  before  I  submitted  my  report  that  I  went  up  to  the 
United  States  Land  Office  in  San  Francisco  to  get  this 
other  copy  of  Circular  699.  ; 

Q  Whom  did  you  see  there  then?  A  Either  Mr.  Lan^z 
or  Mr.  Favorite. 

Q  Did  you  have  any  conversation  with  respect  to  wh£t 
you  had  seen  in  the  Kramer  District?  A  Yes;  I  told 
him  I  thought  perhaps  we  would  apply  for  some  of  that 
land.  But  I  couldn’t  understand  why  it  was  that  the  Pacific 
Borax  Company  obtained  a  patent  to  the  land  when  the 
leasing  laws  would  indicate  they  should  lease  it. 
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THE  COURT  (to  the  witness) :  Suppose  you  just  an¬ 
swer  counsel’s  question.  Don’t  present  argument. 

THE  WITNESS :  And  he  said  to  me,  “Well,  you 

55  can  get  them  both  ways.  The  Pacific  Borax  Com¬ 
pany  found  colemanite  on  the  land,  and  that  is  why 

they  got  a  patent.  But  you  could  also  apply  for  a  lease 
on  the  land.” 

BY  MRS.  WTLLEBRANDT : 

Q  That  was  his  advice  to  you,  that  you  could  apply 
either  way?  A  Yes. 

Q  Then  did  you  make  a  further  trip  to  the  Kramer 
District?  A  Yes.  In  May  I  visited  the  district  again. 
I  talked  with  various  people  about  the  different  lands  that 
were  available,  and  studied  the  map  thoroughly,  because 
I  wanted  to  apply. 

Q  Did  you  take  samples?  A  Yes,  I  gathered  more 
samples. 

Q  Did  you  examine  the  samples?  A  Yes,  I  examined 
them. 

Q  WTiere  did  you  examine  them?  A  At  the  labora¬ 
tory  of  the  Burnham  Chemical  Company. 

Q  Wliere  was  that?  A  Located  at  Searles  Lake,  65 
miles  from  the  Kramer  Borax  District. 

Q  Did  your  corporation  authorize  you  to  engage  counsel 
to  advise  you  with  respect  to  making  this  application? 
A  Yes,  and  employed  Mr.  B.  D.  Townsend,  an 

56  attorney,  to  assist  us  in  preparing  our  application 
for  a  sodium  prospecting  permit. 

Q  Mr.  Townsend  is  now  deceased?  A  That  is 
right. 

57  Q  Did  he  make  a  study  of  the  law  and  regula¬ 
tions?  A  Yes. 

THE  COURT:  I  assume  he  did  all  that. 

THE  WITNESS:  Yes,  sir. 

BY  MRS.  WILLEBRANDT : 

Q  What  then  did  you  do  as  a  result  of  your  examina¬ 
tion  and  the  study  of  the  bulletins  and  the  advice  of  your 


counsel,  on  or  about  June  1928?  A  Mr.  Townsend  and 
I  took  the  train  to  Los  Angeles,  and  on  June  1  applied  for 
a  sodium  prospecting  permit  to  about  1,448  acres  of  the 
lands  in  the  Kramer  Borax  District. 

Q  Is  this  the  application  you  made  on  June  1  to  which 
you  have  just  referred?  A  Yes,  it  is. 

MRS.  WILLEBRANDT :  May  I  have  this  marked  as 
an  exhibit? 

THE  COURT :  It  may  be  admitted. 

(The  June  1,  1928,  application  was  accordingly  marked 
and  received  in  evidence  as  Plaintiff’s  Exhibit  No.  6.) 

THE  COURT  (to  Mr.  Boyd) :  This  is  all  going  in  sub¬ 
ject  to  your  objection. 

MR.  BOYD:  I  understand,  Your  Honor;  thank  you. 

MRS.  WILLEBRANDT:  If  Your  Honor  please,  some 
of  these  that  I  am  introducing  are  attached  to  the  com¬ 
plaint.  But  at  the  time  we  wrote  our  complaint,  we  did 
not  have  and,  in  fact,  as  Mr.  Boyd  will  bear  me  but, 
58  we  have  only  lately  been  able  to  dig  out  of  the 
Interior  Department  the  actual  photostats  of  the 
documents.  We  naturally  used  just  our  office  carbons,  and 
they  did  not  have  the  markings  and  the  indications  tjiat 
the  originals  have. 

THE  COURT:  I  suggest,  in  order  to  save  time,  jj-ou 
just  offer  them  in  evidence.  I  don’t  think  it  is  necessary 
to  have  the  witness  identify  each  individual  document.  ;  I 
don’t  think  the  Government  will  question  the  authenticity 
of  the  photostats. 

MR.  BOYD :  We  have  already  stipulated  we  would  not. 

MRS.  WILLEBRANDT:  We  have  come  to  an  agree¬ 
ment  on  that. 

THE  COURT :  So  I  do  not  think  it  is  necessary  for  you 
to  take  the  trouble  to  have  the  witness  identify  each  docu¬ 
ment  individually.  So  long  as  there  is  no  dispute  as  to 
their  authenticity,  you  can  offer  them  in  evidence,  if  you 
wish.  ! 

MRS.  WILLEBRANDT:  With  respect  to  some  of  the 
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documents,  I  would  like  to  ask  the  witness  certain  ques¬ 
tions. 

THE  COURT :  Oh,  yes,  you  may  do  so. 

BY  MRS.  WILLEBRANDT: 

Q  I  show  you  this.  Did  you  pay  your  filing  fees  for  it? 
A  Oh,  yes — $20. 

Q  And  the  designation  up  here  (indicating  on 

59  the  exhibit)  ?  A  The  initials — 

THE  COURT:  I  assume  the  application  was 
duly  filed. 

MR.  BOYD:  There  is  no  question  raised  as  to  that, 
Your  Honor. 

THE  COURT:  Yes. 

BY  MRS.  WILLEBRANDT : 

Q  Now,  this  application  covered  the  Little  Placer,  did 
it  not?  A  Yes. 

MRS.  WILLEBRANDT:  In  this  application,  I  want 
to  call  to  the  Court’s  attention  that  the  plaintiff  again 
called  the  Department’s  attention  to  the  fact  that  this  was 
a  favorable  area  for  prospecting,  in  the  Kramer  District, 
to  find  sodium  borates. 

BY  MRS.  WILLEBRANDT : 

Q  At  that  time,  Mr.  Burnham,  was  there  any  announced 
ruling,  finding  or  classification  that  any  part  of  the  Kramer 
District  was  known  sodium  borate  land  and  would  be  held 
under  Section  24,  subject  to  lease  only?  A  No,  there  was 
not. 

Q  What  did  you  do  the  next  day,  June  2?  A  We 
studied  the  Land  Office  records  further  and  decided  to 
apply  for  another  piece  of  land,  that  is,  apply  for  a  sodium 
prospecting  permit. 

And  also  we  found  that  there  was  about  160  acres 

60  in  our  application  that  we  filed  on  June  1  already 
patented.  And  therefore  we  wanted  to  amend  our 

application.  And  so  we  drew  up  a  new  application  for  the 
new  piece  of  land  we  wanted,  and  took  it  up  with  the  Land 
Office. 
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Q  Is  this  the  one  you  refer  to?  A  Yes,  that  is  lit. 

MBS.  W ILLEBRANDT :  I  will  ask  to  introduce  thjis. 

THE  COURT :  It  may  be  admitted. 

(The  application  of  June  2, 1928  was  accordingly  marked 
and  received  in  evidence  as  Plaintiff’s  Exhibit  No.  7.) 

MRS.  W ILLEBRANDT :  I  would  like  to  call  the 
Court’s  attention,  in  that,  to  the  representations  of  the 
plaintiff  to  the  Department  on  June  2,  that  the  Kramer 
District  is  a  favorable  one  for  prospecting. 

BY  MBS.  WILLEBBANDT : 

Q  Did  you  have  any  further  conferences  with  the  Reg¬ 
ister  or  with  the  people  in  his  office  with  respect  to  amend¬ 
ing  your  application  for  a  prospecting  permit?  A  l(es; 
we  talked  with  Mr.  Smith,  the  Register,  and  also  Mr.  Spier, 
and  they  said  we  did  not  have  to  file  a  new  application  for 
the  other  new  piece  of  land;  that  all  we  needed  to  do  -Was 
just  to  amend  the  first  application  so  as  to  take  in  the  new 
piece  of  land. 

So  we  said,  “Well,  all  right,  we  will  do  that”,  but}  as 
long  as  we  had  already  prepared  this  application  if  or 
61  the  new  piece  of  land,  we  would  like  to  file  it  npw, 
and  then  we  would  go  out  and  retype  an  amendment. 
But  we  would  like  to  have  this  filed  now,  so  that  nob<j>dy 
would  come  in  and  locate  this  land  while  we  were  away. 
We  wanted  to  get  prior  rights  to  that  new  piece  of  land 
we  were  selecting. 

And  so  he  said,  “That  is  all  right.  You  can  write  across 
the  top  of  that  June  2  letter  that  it  is  an  amendment  to 
your  first  application”. 

Q  Did  you  discuss  with  the  Register  the  application  to 
prospect  in  the  Kramer  District  at  that  time?  A  Yes. 

Q  Did  you  verify  whether  there  was  any  other  pros¬ 
pecting  permit  issued  on  the  same  territory  before  yiou 
filed?  A  No;  we  went  over  the  maps  and  plans  very 
carefully,  and  there  was  no  other  prospecting  permit  pn 
any  of  the  land  we  applied  for. 
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Q  There  had  been  a  prospecting  permit  issned  in  1926, 
had  there  not?  A  There  were  some  oil  prospecting  per¬ 
mits  issned,  bnt  they  had  been  cancelled  in  1927,  and  that 
was  before  we  applied  for  the  land. 

Q  Is  this  the  further  amendment  you  filed,  under  Mr. 
Spier ’s  advice?  A  Yes,  that  is  the  further  amendment, 
dated  June  2,  1928. 

62  MBS.  WILLEBRANDT :  I  would  like  to  intro¬ 
duce  that. 

THE  COURT :  It  may  be  admitted. 

(The  one-page  application  dated  June  2,  1928,  was  ac¬ 
cordingly  marked  and  received  as  Plaintiffs  Exhibit  No. 
8.) 

BY  MRS.  WILLEBRANDT : 

Q  I  would  like  to  call  your  attention  to  two  photostatic 
documents,  one  referred  to  as  a  suspension  slip,  and  the 
other  a  letter  of  transmittal.  A  Yes. 

Q  Referring  now  to  the  suspension  slip,  did  you  have 
any  conversation  with  the  Register  with  respect  to  that? 
A  Yes,  with  Mr.  Smith,  the  Register. 

Q  What  date?  A  On  June  2,  1928;  he  told  me  that 
he  would  have  to  hold  my  application  in  suspension,  and  he 
asked  me  to  sign  the  notice  down  below.  And  he  crossed 
out  some  of  the  wording,  the  print. 

Q  He  crossed  out  the  words  “and  of  my  right  of  appeal 
within  30  days”?  A  Yes ;  he  crossed  that  out  and  asked 
me  to  sign  it,  and  I  did  sign  it. 

Q  But  he  did  suspend  your  application  for  prospecting 
permit,  on  account  of  the  mineral  applications  of 

63  United  States  Borax  and  others?  A  Yes,  that  is 
right. 

MRS.  WILLEBRANDT:  I  will  ask  to  introduce  that 
in  evidence. 

THE  COURT:  It  may  be  admitted. 

(The  suspension  slip  and  transmittal  letter  were  accord¬ 
ingly  marked  and  received  in  evidence  as  Plaintiffs  Ex¬ 
hibits  9- A  and  9-B.) 
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BY  MBS.  WILLEBRANDT :  S 

Q  What  further  conversation  did  you  have,  if  any,  with 
Mr.  Smith  with  respect  to  this  suspension  on  account  of 
applications  for  patents  under  the  mineral  laws,  on  June 
2,  1928?  A  I  told  Mr.  Smith  that  I  believed  these  l^nds 
should  only  be  subject  to  the  sodium  leasing  laws.  And 
Mr.  Smith  said,  “Well,  some  of  that  land  you  have  applied 
for,  a  patent  is  just  about  to  be  issued  on  it.” 

And  I  asked  him  which  lands  they  were,  and  he  pointed 
them  out.  One  of  them  was  the  Little  Placer  property. 
Excuse  me.  One  of  them  was  the  south  half  of  Section,  24. 

Q  Just  south  of  the  Little  Placer?  A  Just  soutli  of 
the  Little  Placer,  yes.  j 

So  I  said,  “I  don’t  believe  a  patent  should  be  issued  to 
all  that  land,  because  I  feel  very  certain  that  that  shojuld 
only  be  leased  by  the  Government,  with  royalties  paid]  to 
the  Government  under  the  leasing  laws.” 

64  And  I  talked  the  matter  over  with  our  attorney — 
Q  Right  there,  as  a  part  of  your  conversation 
with  Mr.  Smith?  A  Yes;  our  attorney  was  there  with  us. 

Q  Mr.  Townsend  was  there  with  you?  A  Yes,  he  Was 
with  us.  i 

MR.  BOYD :  If  Your  Honor  please,  I  submit  these  dis¬ 
cussions  between  the  plaintiff  and  the  Register  of  the  Lapd 
Office,  and  their  attorney,  cannot  possibly  be  binding  upon 
the  Secretary  of  the  Interior.  j 

THE  COURT:  I  will  sustain  the  objection.  I  haye 
heard  none  so  far.  I  will  sustain  the  objection. 

MRS.  WILLEBRANDT:  I  believe,  Your  Honor,  tfye 
advice  that  Mr.  Smith  gave  him  is  material,  the  informa¬ 
tion  Mr.  Smith  gave  him — the  Register — with  respect  to  tl^e 
Department’s  intended  action  under  the  mineral  laws. 

THE  COURT :  I  didn’t  understand  that  that  was  to  b|e 
the  purpose  of  the  testimony.  Suppose  you  direct  youf 
attention  to  that,  then,  because  conversations  generally 
between  government  officials  and  members  of  the  public  I 
don’t  think  are  admissible  against  the  Government. 

! 

I 
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MBS.  WILLEBRANDT :  There  was  a  systematic  de¬ 
sign  to  mislead  this  plaintiff. 

THE  COURT:  For  the  moment,  I  am  interested  only 
in  the  law  of  evidence  as  to  whether  this  evidence  is 
admissible. 

65  MRS.  WILLEBRANDT:  We  are  offering  it,  I 
meant  to  say. 

THE  COURT:  In  the  light  of  your  statement,  I  will 
take  the  evidence. 

THE  WITNESS:  What  was  the  question? 

BY  MRS.  WILLEBRANDT : 

Q  What  did  the  Register  advise  you,  if  anything,  with 
respect  to  the  departmental  action  on  the  application  for 
mineral  patents? 

MR.  BOYD:  Objected  to. 

THE  WITNESS :  That  a  mineral  patent  was  about  to 
be  given. 

MR.  BOYD :  I  object  on  the  ground  the  Register  is  not 
authorized  to  give  advice;  the  Register  is  authorized  only 
to  receive  applications  and  to  forward  them  to  the  Depart¬ 
ment  of  the  Interior  in  Washington  for  disposition.  But 
they  are  not  officers  authorized  to  advise  persons  coming 
into  the  Register’s  office. 

THE  COURT:  Objection  overruled. 

MRS.  WILLEBRANDT:  Now,  in  answer  to  the  state¬ 
ment  counsel  has  given — 

THE  COURT:  No;  I  have  overruled  the  objection. 

MRS.  WILLEBRANDT :  But  I  just  wanted  to  call  at¬ 
tention — 

THE  COURT :  But  I  have  already  ruled  in  your  favor. 

MRS.  WILLEBRANDT:  I  am  not  arguing  about  the 
motion,  Your  Honor.  I  only  wanted  to  call  attention 

66  to  a  point  in  the  representations,  as  a  point  of  law 
pertinent  here. 

THE  COURT:  I  see. 

MRS.  WILLEBRANDT:  These  regulations  are  out  of 
print;  but  for  the  convenience  of  the  Court — (to  Mr.  Boyd) 
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and  I  have  an  extra  one  for  you,  if  you  want  it — there  is  a 
photostat  of  the  Departments  regulations  that  existed  at 
that  time,  and  I  would  like  to  refer  to  paragraph  6,  the 
form  and  contents  of  application — “Applications  for  per¬ 
mit  should  be  filed’  ’ — 

THE  COURT:  I  have  it  before  me.  You  needn’t  take 
the  trouble  to  read  it. 

MRS.  WILLEBRANDT:  Yes. 

THE  COURT :  Suppose  you  proceed  with  the  examina¬ 
tion  of  the  witness. 

MRS.  WILLEBRANDT:  That,  in  connection  with  the 
Register’s  action  of  suspension. 

BY  MRS.  WILLEBRANDT : 

Q  I  show  you  what  purports  to  be  a  photostatic  cjopy 
of  a  telegram.  A  Yes,  that  is  a  telegram  we  sent  to  the 
Commissioner  of  the  General  Land  Office. 

THE  COURT:  Have  you  offered  it  in  evidence!  I 
don’t  think  it  is  necessary  to  make  a  technical  identification 
of  these  papers.  Anything  to  or  from  the  Government,  I 
think  the  Government  will  admit. 

67  MRS.  WILLEBRANDT :  I  don ’t  think  Mr.  Boyd 
has  seen  this  (handing  the  photostat  of  telegram). 
We  referred  to  it,  and  the  decisions  of  the  later  Secretary 
referred  to  it.  But  I  don’t  know  whether  he  has  seen  it! 

MR.  BOYD :  I  have  no  objection,  so  long  as  it  is  limited 
to  the  purpose  of  establishing  that  the  telegram  was  s^nt. 

THE  COURT :  Very  well.  ] 

(The  telegram  of  June  7,  1928,  to  the  Commissioner!  of 
General  Land  Office,  was  accordingly  marked  and  receited 
in  evidence  as  Plaintiff’s  Exhibit  No.  10.)  j 

MRS.  WILLEBRANDT:  May  I  call  the  Court’s  atten¬ 
tion  to  the  last  half  of  the  telegram?  The  first  page!  is 
largely  these  various  mineral  application  numbers.  I 
would  call  attention  to  the  last  page,  as  one  of  the  inci¬ 
dents  of  notice  to  the  Secretary  of  the  Interior  of  the  appli¬ 
cation  of  the  Leasing  Act,  and  the  action  on  the  plaintiff’s 
application  for  prospecting  permit. 
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THE  COURT :  Very  well. 

BY  MRS.  WILLEBRANDT : 

Q  Did  you  receive  any  reply  to  your  application  for 
prospecting  permit  in  June?  A  No. 

Q  Did  you  receive  any  reply  to  that  telegram?  A  No. 

Q  Did  you  ever  get  any  acknowledgment  of  that 

68  telegram?  A  It  was  mentioned  many  months  later 
by  the  Government. 

Q  In  the  hearings  ?  A  In  the  hearings ;  and  I  believe 
also  in  the  November  23,  1928,  letter  of  the  Commissioner 
he  mentioned  it. 

Q  Did  you  get  any  action  from  the  Secretary  in  July 
or  August?  A  None  whatever. 

Q  What  did  you  do?  A  We  were  rather  concerned 
that  there  was  no  reply  to  our  application  for  a  sodium 
prospecting  permit,  because  the  law  said  that  the  Land 
Office  would  acknowledge  — 

THE  COURT :  The  question  is  what  did  you  do. 

THE  WITNESS:  We  inquired  of  the  Los  Angeles  of¬ 
fice  if  they  had  heard  from  the  Commissioner,  and  they 
said  no,  they  had  not  heard  anything  from  the  Commis¬ 
sioner  on  our  application. 

BY  MRS.  WILLEBRANDT : 

Q  Then  what  did  you  do?  A  Then  the  directors  de¬ 
cided  I  should  go  to  Washington  and  find  out  why  the  delay. 

Q  Did  you  go  to  Washington?  A  Yes,  I  went  to 
Washington  at  the  end  of  November,  1928. 

69  Q  And  whom  did  you  see  here  in  Washington 
about  your  application  for  prospecting  permit?  A 

I  tried  to  see  Mr.  E.  C.  Finney,  who  was  Assistant  Secre¬ 
tary.  But  I  was  unable  to  see  him. 

Q  Did  you  go  to  his  office?  A  Yes.  But  his  office 
inquired  what  my  inquiry  was,  and  I  said  it  was  in 
connection  with  our  application  for  a  sodium  prospect¬ 
ing  permit.  So  they  referred  me  to  Mr.  Dietz,  and  said 
Mr.  Dietz  was  in  charge  of  sodium  matters. 

Q  Did  you  go  to  Mr.  Dietz’  office?  A  Yes,  I  did. 
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Q  Did  you  have  a  conference  with  him  about  the  mat¬ 
ter?  A  Yes.  | 

Q  When  was  it?  A  That  was  on  December  15,  jL928. 

Q  "What  did  you  say  and  what  did  Mr.  Dietz  say?  Just 
relate  the  conversation  briefly.  A  I  asked  Mr.  |)ietz 
what  progress  was  being  made  on  our  application  for  a 
sodium  prospecting  permit.  I  said  a  long  time  had  passed 
and  we  had  not  heard  and  we  would  like  to  know  what 
the  Land  Office  was  going  to  do.  j 

Q  And  what  did  he  say?  A  And  he  said  I  should 
have  heard  about  it  by  this  time;  that  anyway  they 
70  had  notified  the  Los  Angeles  office  that  they  wbuld 
have  a  hearing  on  the  matter,  because  there  was  a 
conflict  over  the  mineral  applicants  to  the  land. 

And  then  he  went  on  and  said  that  as  far  as  Section  24 
was  concerned,  that  the  United  States  Geological  Survey 
had  classified  that  land  as  sodium  land  and  subject  to  the 
leasing  law.  j 

And  I  said  to  him,  “Well,  that  is  fine.  That  means  we 
are  going  to  get  a  lease  on  that  land  in  Section  24?” 

And  he  said,  “Well,  it  looks  like  you  are  in  line  to  get 
a  lease,  but  first  we  will  have  to  have  the  hearing  to 
decide  about  this  conflict.” 

Then  I  said,  “Well,  when  are  they  going  to  have  ihe 
hearing? 

And  he  said,  “You  should  be  notified  by  this  time.  No 
doubt  you  will  hear  from  the  Land  Office  most  any  tiifie 
now,”  from  the  Los  Angeles  Land  Office,  he  meant. 

And  then  he  said,  “You  should  apply  for  a  lease,  and 
you  have  30  days  after  you  hear  from  the  Land  Office 
to  apply  for  a  lease  to  the  land.  The  land  will  only  te 
leased,  because  it  is  not  subject  to  prospecting.  ’  ’ 

•  •  •  • 

76  BY  MRS.  WILLEBRANDT : 

Q  When  did  you  return  from  Washington  fo 
California?  A  I  returned  to  San  Francisco,  after  my 
trip  to  Washington,  about  Christmas  time. 
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Q  Did  you  report  to  the  board  of  directors  what  prog¬ 
ress  you  had  made  on  your  prospecting  permit,  if  any? 
A  Yes.  I  reported  to  the  board  of  directors  my  conver¬ 
sation  with  Mr.  Dietz  in  Washington. 

About  January  11, 1929, 1  went  to  the  office  of  the  United 
States  Land  Office  in  San  Francisco  to  get  another  copy 
of  the  Land  Office  Circular  No.  699.  I  wanted  to  carry 
out  Mr.  Dietz’  instructions  about  applying  for  a  lease  on 
the  lands  in  Section  24  that  we  had  applied  for  in  our 
sodium  prospecting  permit. 

Q  Whom  did  you  talk  with  there?  A  I  talked  with 
Mr.  Palmer  in  the  Land  Office  there  in  San  Fran¬ 
cisco. 

77  Q  What  date  did  you  say  this  was?  A  It  was 
about  January  7,  as  near  as  I  could  remember. 

Q  1929?  A  1929,  yes. 

Q  Just  relate  the  conversation  very  briefly.  A  I  told 
Mr.  Palmer  that  Mr.  Dietz  had  said  that  the  Section  24 
was  going  to  be  classified  or  had  been  classified  as  sodium 
land,  subject  only  to  lease  and  therefore  we  were  going  to 
apply  for  a  lease.  And  for  that  reason  I  wanted  to  get 
the  circular  which  tells  how  one  should  go  about  applying 
for  a  lease,  the  wording  one  should  use  in  applying  for 
a  lease. 

And  I  also  explained  to  Mr.  Palmer  it  was  my  intention 
to  go  to  Los  Angeles  to  make  the  application.  And  Mr. 
Palmer  said  “That  is  very  interesting,  that  Section  24  has 
been  classified  as  subject  only  to  lease”,  and  “The  thing 
to  do  is  apply  for  a  lease  ’  ’. 

Q  When  did  you  go  to  Los  Angeles,  then,  to  make  your 
application  for  a  lease?  A  On  January  13,  1929,  I  took 
the  train  for  Los  Angeles. 

Q  Now,  why  did  you  go  on  the  13th?  A  That  was 
Sunday  night.  I  wanted  to  be  in  Los  Angeles  early  Mon¬ 
day,  so  as  to  make  my  application  for  a  lease  within 
the  30  days  allowed  by  the  letter  I  received 

78  from  the  Register  in  Los  Angeles. 
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Q  That  was  the  letter  that  Mr.  Dietz  had  told  yon 
yon  wonld  expect  when  yon  returned  from  Washington? 
A  Yes.  When  I  got  back  to  San  Francisco,  I  found  a 
letter  had  been  received  by  the  other  directors  of  the  com¬ 
pany.  We  had  received  the  letter  on  December  17,  i  and 
it  was  very  important  that  I  apply  for  my  lease  to  the 
Little  Placer  property  before  30  days  expired. 

Q  Is  that  the  exact  letter  you  received  at  that  time 
(handing  letter)?  A  Yes,  this  is  the  letter  we  received 
on  December  17, 1928. 

MBS.  WILLEBBANDT:  Your  Honor,  it  is  so  difficult 
to  read,  that  I  am  attaching  a  photostat.  I  will  offer  that 
as  an  exhibit.  j 

THE  COUBT:  Is  there  any  objection,  except  the  gen¬ 
eral  objection? 

MB.  BOYD :  That  is  correct,  Your  Honor. 

THE  COUBT :  It  may  be  admitted. 

(The  letter  of  December  14,  1928,  from  B.  B.  Smithj  to 
the  Burnham  Chemical  Company,  with  enclosure,  was  ac¬ 
cordingly  marked  and  received  in  evidence  as  Plaintiff’s 
Exhibit  No.  11.)  I 

BY  MBS.  WILLEBBANDT :  ! 

Q  When  you  arrived  in  Los  Angeles,  on  January 
79  14,  1929,  what  did  you  do?  A  I  had  a  stenog¬ 

rapher  type  up  our  application  for  a  lease,  on  the 
Little  Placer  property,  and  also  the  south  half  of  Sectipn 
24.  And  in  the  afternoon  of  January  14  I  called  upon  the 
Land  Office  in  Los  Angeles,  with  my  application,  and  tojld 
the  clerk  I  wanted  to  file  that  application  for  a  lease, 
under  the  Sodium  Leasing  Act. 

The  clerk  in  the  Land  Office  said  that  I  was  too  late, 
that  somebody  else  had  filed  an  application  for  a  lease 
on  that  very  same  land  before  me. 

And  I  said,  “Well,  I  don’t  see  how  that  can  be,  because 
we  were  the  first  to  apply  for  this  land,  under  the  Sodiutn 
Leasing  Laws,  and  therefore  nobody  has  any  right  tjo 
come  in  ahead  of  us.  ’  ’  | 


i 
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And  the  clerk  went  back  and  talked  with  Mr.  Smith. 
Mr.  Smith  was  the  Register  of  the  Land  Office.  And  so 
Mr.  Smith  came  out  and  he  said,  “Well,  somebody  has 
filed  ahead  of  you;  so  you  are  too  late.” 

Q  Did  he  give  you  the  name?  A  And  I  said,  “Who 
is  this  that  has  filed  for  a  lease  ahead  of  us  ? 

And  Mr.  Smith  said,  “Well,  it  is  Mr.  John  C.  Mc¬ 
Millan.  ’  ’ 

And  I  said,  “Well,  when  did  he  file  a  lease?” 

And  he  said  that  was  on  December  15, 1928. 

80  And  I  said,  “Well,  I  don’t  see  how  that  can  be; 

why  should  he  get  in  ahead  of  us?  Besides,  that 
was  the  very  day  I  was  talking  with  Mr.  Dietz  in  Wash¬ 
ington,  D.  C.” 

Q  How  many  days  was  it  before  you  got  your  notice, 
addressed  to  San  Francisco?  A  We  got  our  notice  from 
San  Francisco  on  the  17th  day  of  December,  and  Mr. 
Dietz  had  told  me  on  the  15th  day  of  December  that  I 
should  file  for  a  lease,  and  I  should  file  it  within  30  days. 
And  here  Mr.  McMillan  had  filed  a  lease  for  that  very 
same  land,  two  days  before  we  even  got  any  notice 
about  it. 

Q  What  then  did  you  do?  I  think  I  interrupted  you 
wdien  you  were  relating  your  conference  with  the  Regis¬ 
ter,  Mr.  Smith. 

Please  be  as  brief  as  possible,  but  give  just  exactly 
the  statements  in  that  conference. 

A  Well,  Mr.  Smith  said,  “Well,  we  can’t  accept  your 
application  for  a  lease,  because  this  man,  Mr.  McMillan, 
is  ahead  of  you.” 

So  I  said,  “Then  what  shall  I  do?  We  were  the  first 
to  apply  for  this  land.  Shall  I  appeal,  under  my  pros¬ 
pecting  permit?” 

And  I  called  his  attention  to  the  letter  he  wTote  me. 

Q  You  mean  the  letter  that  has  just  been  introduced? 
A  Yes. 

Q  Did  you  have  it  with  you?  A  Yes,  I  had  it 
with  me,  the  December  14  letter;  and  it  said  there, 
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and  I  called  it  to  the  attention  of  Mr.  Smith,  it  says  thjat  — 
“Thirty  days  from  notice  are  allowed  within  which  to 
comply  with  the  requirements  of  the  Commissioner,  pr  to 
appeal  therefrom  to  the  Secretary  of  the  Interior.,, 

And  I  said  to  Mr.  Smith  that  “We  are  complying  with 
the  requirements  of  the  Commissioner,  because  Mr.  Dietz 
told  me  to  file  application  for  lease,  that  that  was  the  next 
step  for  me  to  take.  ’  ’  i 

Then  Mr.  Smith  was  still  reluctant  to  take  my  applica¬ 
tion.  And  I  said,  “Well,  now  what  am  I  going  to  do? 
We  are  the  first  to  come  in  and  apply  for  this  land. ” 

MR.  BOYD :  If  Your  Honor  please,  I  try  not  to  make 
any  captious  objection.  But  we  are  wandering  very  far 
afield.  The  application  for  lease  was  not  denied  because 
it  was  not  timely  or  because  there  was  another  applica¬ 
tion  ahead  of  it.  That  has  nothing  to  do  with  the  case; 

The  application  for  lease  was  denied  because  the  United 
States  Borax  Company  had  a  mineral  lease  on  the  lpnd 
which  was  ahead  of  it.  This  has  nothing  to  do  with  tjhis 
case. 

THE  COURT :  I  assume  this  testimony  is  being  offered 
in  answer  to  the  defense  of  laches.  j 

MR.  BOYD:  I  don’t  see  how  it  could  answer  it. 
82  THE  COURT :  I  am  not  sure  that  it  will,  and  I 
doubt  very  much  the  competency  of  this  evidence. 
But  I  am  going  to  allow  the  plaintiff  to  make  his  record 
here. 

*  *  •  • 


83  BY  MRS.  WILLEBRANDT : 


Q  Go  ahead,  and  make  your  relating  of  the  con¬ 
versation  just  as  brief  as  you  can,  Mr.  Burnham.  A  I 
asked  Mr.  Smith  whether  I  should  appeal  from  the  de¬ 
cision  of  the  Commissioner,  and  he  said,  “No;  that  ypu 
shouldn’t  do,  because  the  land  is  only  going  to  be  leased; 
it  is  subject  to  the  Sodium  Leasing  Act,  and  you  shouldn’t 
appeal.” 
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And  then  he  added,  “Besides,  McMillan  is  ahead  of  yon; 
and  if  yon  appeal  and  yon  lose  ont  on  yonr  appeal,  Mr. 
McMillan  will  be  in  line  to  get  a  lease.  ’ ’ 

THE  COURT:  Let  me  see  if  I  understand  yon  cor¬ 
rectly.  When  you  said  that  yon  asked  Mr.  Smith  whether 
yon  should  appeal,  did  yon  ask  him  whether  yon  should 
appeal  from  the  denial  of  yonr  application  for  prospect¬ 
ing  permit,  or  from  his  refusal  to  accept  yonr  applica¬ 
tion  for  a  lease  ?  Which  is  it  ? 

THE  WITNESS :  I  asked  him  if  I  should  appeal  from 
the  decision  of  the  Commissioner  in  regard  to  my  applica¬ 
tion  for  a  sodium  prospecting  permit  on  lands  in  Sec¬ 
tion  24  — 

THE  COURT:  What  decision  of  the  Commissioner? 

THE  WITNESS:  The  decision  of  the  Commissioner 
in  regard  to  my  application  for  a  sodium  prospecting  per¬ 
mit  on  lands  in  Section  24. 

84  THE  COURT:  All  right;  yon  may  proceed. 

THE  WITNESS:  And  Mr.  Smith  said  there 
was  no  object  in  giving  a  sodium  prospecting  permit  on 
land  that  was  already  known  to  have  sodium  borate  on  it; 
that  you  could  only  get  a  lease  on  that  land.  And  he 
added  that,  “it  is  foolish  to  give  a  prospecting  permit  on 
land  that  has  already  got  sodium  borate  on  it.” 

And  I  said,  “Well,  then  the  thing  to  do  is  to  apply  for 
a  lease?” 

And  he  said,  “Yes.” 

And  I  said,  “Well,  how  about  Mr.  McMillan’s  being 
ahead  of  me?” 

And  he  said,  “Well,  after  all,  since  you  were  the  first 
to  apply  for  the  land,  under  the  Sodium  Leasing  Law,  you 
would  have  prior  rights. 9  9 

And  thereupon  he  accepted  my  application  for  a  lease. 

MRS.  WILLEBRANDT :  Just  for  the  record,  I  would 
like  to  turn  in  the  letter  of  transmittal  of  Mr.  Smith  of 
these  papers. 
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(To  Mr.  Boyd)  You  have  seen  it,  I  think  (handing). 
We  picked  that  out  together  — 

And  showing  the  date  of  the  receipt  of  the  letter  from 
the  Commissioner,  the  return  receipt. 

MR.  BOYD:  I  have  no  objection,  other  than  the  gen¬ 
eral  objection. 

85  (The  letter  January  21,  1929,  B.  B.  Smith,  Regis¬ 
ter,  to  the  Commissioner  of  the  General  Land  Office, 

Washington,  D.  C.,  with  return  receipt  attached,  was  ac¬ 
cordingly  marked  and  received  in  evidence  as  Plaintiff’s 
Exhibit  No.  12.) 

BY  MRS.  WILLEBRANDT :  | 

Q  The  letter  from  the  Commissioner  told  you  there  \^as 
going  to  be  a  hearing,  did  it?  A  Yes. 

Q  When  was  that  hearing  held?  A  It  was  set  for 
March,  but  was  postponed  to  June  25.  That  is  when  the 
hearing  began. 

Q  It  lasted  about  a  month,  did  it?  A  It  lasted  foi  a 
full  month. 

Q  Who  was  advised  he  must  bear  the  burden  of  prpof 
at  that  hearing? 

THE  COURT :  I  think,  if  there  is  a  stenographic  tran¬ 
script  of  the  hearing,  that  should  be  introduced. 

Of  course,  technically,  it  is  competent  to  give  oral 
testimony  of  what  transpired  at  a  hearing,  but  I  suggest 
it  would  be  better  to  offer  the  transcript  in  evidence,  j 
MR.  WILLEBRANDT :  If  Your  Honor  please,  I  haye 
nothing  except  a  partial  and  a  mutilated  transcript.  | 

THE  COURT :  I  see.  j 

(To  Mr.  Boyd:  Have  you  a  complete  transcript, 

86  or  was  one  kept? 

MR.  BOYD:  One  was  kept,  and  the  transcript 
is  in  the  Department  of  the  Interior.  1 

•  *  •  •  j 

90  MRS.  WILLEBRANDT:  Yes,  I  think  it  would 
have  helped  us.  j 


I 
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The  opinion  of  the  Register  I  will  introduce  in  evidence, 
the  opinion  as  the  result  of  that  hearing. 

THE  COURT :  It  may  be  admitted. 

(The  opinion  of  the  Register  was  accordingly  marked 
and  received  in  evidence  as  Plaintiff’s  Exhibit  13.) 

BY  MRS.  WILLEBRANDT : 

Q  One  of  the  statements  made  to  you  in  the  notice  from 
the  General  Land  Office,  which  you  received  on  December 
17,1947—  A  1928. 

Q  1928. 

THE  COURT :  May  I  interrupt  you  just  a  moment? 

Mr.  Boyd,  the  provision  in  reference  to  accumulation 
by  concentration  was  repealed  by  the  Act  of  December  11, 
1928? 

MR.  BOYD :  That  is  correct,  Your  Honor. 

THE  COURT:  Then  how  was  that  matter  relevant 
when  the  Secretary  came  to  make  his  decision  in  1929? 

MR.  BOYD:  Because  the  mineral  location  of  the  U.  S. 
Borax  Company  had  been  made  when  that  part  of 
91  the  statute,  the  Mineral  Leasing  Act,  was  still  in 
effect. 

THE  COURT:  I  see. 

MRS.  WILLEBRANDT  (to  the  reporter) :  Will  you 
read  the  question,  please? 

THE  REPORTER  (reading):  “Question:  One  of  the 
statements  made  to  you  in  the  notice  from  the  General 
Land  Office,  which  you  received  on  December  17,  1928”  — 
BY  MRS.  WILLEBRANDT : 

Q  (Continuing)  — relative  to  the  hearing,  was  the 
advice  that  the  United  States  would  participate  in  the 
hearing?  Is  that  right?  A  That  is  right. 

Q  Did  you  rely  on  that?  A  Yes. 

Q  Who  participated?  A  The  United  States  and  the 
United  States  Borax  Company. 

Q  What  person  was  there  for  the  United  States?  A 
Mr.  Favorite  was  there  for  the  United  States. 
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Q  Did  Mr.  Favorite  or  anyone  on  behalf  of  the  United 
States  bring  out  any  matters  from  the  Geological  Surrey 
with  respect  to  the  mineral  character  or  the  character  of 
this  land?  A  No,  they  didn’t.  They  said  they  were  go¬ 
ing  to,  but  they  didn’t  bring  anything  out. 

92  Q  The  notice  that  had  been  sent  to  you  about 
this  hearing  stated : 

“The  Government  will  be  represented  at  the  hearing  in 
order  that  all  facts  relative  to  the  mineral  character  of 
the  land  may  be  brought  out.  ’  ’ 

A  That  statement  was  in  the  letter. 

THE  COURT  (to  Mrs.  Willebrandt) :  What  is  ydur 
question? 

MRS.  WILLEBRANDT  (to  the  reporter) :  Will  you 
read  the  question,  please? 

THE  COURT:  No;  you  didn’t  ask  any  question.  "You 
just  stated  what  the  notice  stated. 

BY  MRS.  WILLEBRANDT : 

Q  Did  you  rely  upon  that  statement?  A  Yes,  we  d{d. 

Q  Were  any  facts  brought  out  by  the  United  States  at 
that  hearing  with  respect  to  the  mineral  character  of  the 
land?  A  No.  j 

MR.  BOYD:  I  object  to  that,  if  Your  Honor  please. 
The  transcript  will  speak  for  itself.  | 

THE  COURT:  It  was  held  in  the  case  of  United 
States  against  Myers,  by  the  Court  of  Appeals,  that  or&l 
testimony  is  admissible  as  to  what  happened  at  a  hearing. 
That  was  the  very  issue  that  was  involved  in  the  Myers 
case,  in  which  the  appeal  was  taken  and  the  convictic(n 
affirmed. 

MR.  BOYD:  Then  I  submit  that  this  question 

93  calls  for  a  conclusion  of  the  witness  as  to  the  nature 
of  the  testimony  given. 

THE  COURT:  No;  that  is  not  a  conclusion.  I  think 
that  is  a  factual  statement. 

At  the  Myers  trial,  I  admitted  oral  testimony  as  to 
what  happened  at  the  Senate  hearing,  over  the  objection 
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that  the  transcript  was  the  best  evidence.  I  said  the 
transcript  was  the  better  evidence,  bnt  oral  testimony  of 
a  person  present  was  competent;  and  I  admitted  it,  and 
the  Court  of  Appeals  said  that  that  was  correct. 

MR.  BOYD:  I  have  no  objection  as  to  his  testifying 
as  to  what  happened. 

THE  COURT :  I  overrule  the  objection,  because  I  think 
he  is  being  asked  to  testify  as  to  what  happened. 

BY  MRS.  WILLEBRANDT : 

Q  Who  was  put  on  the  stand  for  the  United  States? 
A  Mr.  Favorite  and  Mr.  Guthrie. 

Q  Mr.  Favorite  was  the  attorney  representing  the 
United  States?  A  Oh,  yes. 

Q  And  who  was  Mr.  Guthrie?  A  He  was  the  Govern¬ 
ment’s  witness. 

Q  What  was  he?  A  He  was  a  mining  engineer,  but 
not  a  geologist. 

Q  He  was  one  of  the  local  mining  engineers? 
94  A  Yes. 

Q  His  testimony  principally  consisted  of  a  de¬ 
scription  of  what  he  had  seen  at  the  U.  S.  Borax  mine  and 
the  Western  Borax  shaft?  Is  that  right?  A  Yes. 

Q  Was  Dr.  Schaller  put  on  the  stand?  A  No,  he 
wasn’t  there.  We  expected  the  Government  would  bring 
him. 

THE  COURT:  Mrs.  Willebrandt,  I  am  afraid  I  don’t 
grasp  your  point.  Are  you  trying  to  base  an  objection 
on  the  fact  that  the  Government  did  not  introduce  suf¬ 
ficient  evidence  at  this  hearing,  and  that  you  relied,  or 
your  client  relied,  on  the  Government’s  adducing  evidence 
and  he  was  disappointed  in  the  fact  that  it  failed  to  do  so  ? 

MRS.  WILLEBRANDT:  I  am  basing  it  on  the  fact 
that  the  Government  notified  this  plaintiff  that  he  would 
be  there  in  order  to  bring  out  all  the  facts  relevant  to 
the  mineral  character  of  the  land,  at  the  time  of  that 
hearing,  and,  on  June  29,  brought  out  no  facts. 


THE  COURT :  This  was  an  adversary  proceeding, 
was  it  not? 

MRS.  WILLEBRANDT :  It  was  a  proceeding,,  not 
where  the  Burnham  Chemical  Company  was  put  in  contest 
with  the  mineral  claimants,  the  U.  S.  Borax  and  others. 

THE  COURT :  It  was  an  adversary  proceeding, 

95  as  against  the  Government? 

MRS.  WILLEBRANDT :  No.  -  I 

THE  COURT:  The  Government  was  under  no  obliga¬ 
tion  to  introduce  evidence.  A  party  to  a  proceeding  is 
under  no  obligation  to  introduce  evidence,  if  it  doesn’t 
choose  to  do  so.  I 

MRS.  WILLEBRANDT:  But  it  is  one  of  our  claims, 
when  the  Government  notified  the  plaintiff  that  it  would 
do  so,  and  set  it  down  for  hearing,  and  failed  to  do  so, 
that  it  misled  him. 

THE  COURT:  I  confess  I  am  not  impressed  by  ^hat 
point.  I  will  let  you  make  your  record. 

MR.  BOYD :  If  Your  Honor  please. 

THE  COURT :  I  said  I  was  not  impressed  by  the  pbint. 

MR.  BOYD:  Then  may  I  mention  just  one  thing  in 
connection  with  it? 

THE  COURT :  Yes. 

MR.  BOYD:  In  the  sentence  in  the  letter,  preceding 
the  statement  — 

THE  COURT :  I  don’t  want  you  to  argue,  in  the  course 
of  offering  the  testimony. 

MR.  BOYD :  I  don ’t  want  to  argue,  Your  Honor. 

THE  COURT:  Very  well. 

MR.  BOYD:  But  may  I  just  point  out,  in  the  very 
next  sentence  preceding  it,  it  was  said  that  ^he 

96  Burnham  Company  will  have  the  burden  of  prpof. 

THE  COURT :  I  note  that. 

You  may  proceed. 

BY  MRS.  WILLEBRANDT :  , 

Q  I  show  you  a  document  consisting  of  seven  photo¬ 
static  pages,  entitled  “United  States  Borax  Company  Vs. 
Burnham  Chemical  Company, 
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“Involving  application  045676.” 

That  is  yonr  prospecting  permit  application,  is  it  not? 
A  Yes. 

Q  And  ask  you  whether  you  ever  saw  this  protest.  A 
I  never  saw  it  until  just  a  couple  or  two  or  three  days 
ago,  up  in  your  office.  I  never  saw  it  before.  Our  com¬ 
pany  had  never  seen  it. 

Q  You  have  examined  it,  however,  since  that  time? 
A  Yes,  just  recently. 

Q  I  wdll  ask  you  whether  the  statements  made  in  this 
protest  constituted  a  substantial  portion  of  the  testimony 
in  the  hearing  in  June,  1929  ?  A  Yes. 

MRS.  WILLEBRANDT :  The  exhibit,  Your  Honor,  is 
long  and  I  will  not  read  it.  But  may  I  explain  that  it 
consists  of  a  protest,  filed  by  the  United  States  Borax 
Company,  on  behalf  of  the  Little  Placer,  against 
97  the  Burnham  Chemical  Company’s  receiving  pros¬ 
pecting  permit  covering  that. 

It  is  supported  by  two  affidavits,  and  attached  to  it  is 
the  notice  of  location  of  the  Placer  Claim,  filed  in  Kern 
County,  California,  in  1926. 

The  representation  in  this  protest  and  the  affidavits 
allege  that  discovery  was  made  in  1926. 

THE  COURT:  Very  well. 

(The  protest  by  the  United  States  Borax  Company,  with 
attachments,  was  marked  and  received  in  evidence  as  Plain¬ 
tiff’s  Exhibit  No.  14.) 

MRS.  WILLEBRANDT:  I  will  offer  this  in  evidence, 
which  consists  of  four  photosatic  pages  and  is  the  appli¬ 
cation  for  patent  filed  by  the  United  States  Borax  Com¬ 
pany  for  the  Little  Placer,  received  at  the  United  States 
Land  Office  at  Los  Angeles  on  August  1,  1928,  which  is 
referred  to  in  the  protest  which  was  introduced  at  the 
exhibit  just  prior  to  this. 

THE  COURT:  Very  well. 

(The  United  States  Borax  Company  application  for  pat¬ 
ent,  received  August  1,  1928,  at  the  United  States  Land 
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Office,  was  accordingly  marked  and  received  in  evidence 
as  Plaintiff’s  Exhibit  No.  15.)  | 

BY  MRS.  WILLEBRANDT :  j 

Q  Now,  at  the  time  of  this  hearing,  did  the  Burnham 
Chemical  Company  protest  against  bearing  the 

98  burden  of  proof  against  the  applicants  for  a  mineral 
patent,  particularly  the  applicant  United  States 

Borax  Company  that  had  filed  their  application  for  a 
mineral  patent  some  months  after  you  had  filed  for  jyour 
prospecting  permit?  A  Yes,  we  vigorously  protested 
that  we  had  to  bear  the  burden  of  proof.  Twice  during 
that  long  hearing  we  vigorously  protested.  1 

Q  Did  the  Government  or  anyone  at  that  hearing  pre¬ 
sent  the  letter  of  October  25,  1928,  which  is  referred  to  in 
the  notice  of  the  Commissioner  of  Land  Office  to  you  which 
you  received  December  17,  1928,  and  which  is  there  stated 
as  the  ground  for  denying  your  prospecting  permit?  Was 
that  letter  introduced  in  evidence  at  the  hearing?  A  jNo, 
it  was  not.  j 

Q  Did  you  make  an  effort  to  introduce  it?  A  Wfell, 
we  couldn’t  get  it.  Several  times  we  tried  to  get  that 
letter,  or  a  copy  of  it.  But  we  were  unable  to  get  it. 

Q  When  was  the  first  time  you  ever  saw  it?  A  About 
four  or  five  days  ago,  in  your  office,  is  the  first  time  I 
ever  saw  that  letter  that  was  written  by  the  Geological 
Survey.  j 

THE  COURT  (to  the  witness) :  Well,  you  have  an¬ 
swered  the  question.  The  question  was,  when  did  you  first 
see  it. 

MRS.  WILLEBRANDT :  I  will  introduce  the  lit- 

99  ter  in  evidence.  I  wish  to  call  special  attention  to 

this  statement :  i 

“The  records  of  the  Geological  Survey  indicate  that  the 
tracts  listed  in  Section  24  contain  sodium  salts  in  coih- 
mercial  quantities  and  are  subject  to  entry  only  under 
lease.”  1 

(The  letter  October  25,  1928,  Geological  Survey  to  Geh- 
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eral  Land  Office,  was  marked  and  received  in  evidence  as 
Plaintiff’s  Exhibit  No.  16.) 

BY  MRS.  WILLEBRANDT : 

Q  Had  you  ever  heard  of  any  finding  or  classification 
of  Section  24  as  subject  only  to  lease,  prior  to  the  letter 
you  received  on  December  17,  almost  six  months  after  your 
application  for  prospecting  permit?  A  No,  none  what¬ 
ever. 

Q  When  was  the  decision  rendered  as  a  result  of  this 
hearing  which  was  held  in  1929? 

THE  COURT:  Isn’t  that  all  stipulated  in  the  pre¬ 
trial  memorandum? 

MRS.  WILLEBRANDT :  That  is  stipulated,  yes,  sir. 

BY  MRS.  WILLEBRANDT : 

Q  In  the  meantime,  did  you  hear  anything  from  your 
lease  application,  or  your  prospecting  permit  application? 
A  No. 

Q  Except  the  notice  that  it  had  been  denied? 
100  A  And  the  — 

THE  COURT:  Mr.  Burnham,  you  must  confine 
yourself  to  answering  the  question,  and  not  volunteering 
any  additional  statements. 

MRS.  WILLEBRANDT:  I  would  next  like  to  intro¬ 
duce  —  excuse  me  a  minute. 

Do  you  have  the  opinion  of  B.  B.  Smith,  dated  — 

THE  COURT :  I  suggest  that  all  the  documents  that  are 
enumerated  in  the  pretrial  memorandum  can  be  offered  in 
evidence,  without  any  identification  by  the  witness. 

MRS.  WILLEBRANDT :  Until  we  come  down  to  a  cer¬ 
tain  date,  Your  Honor,  where  this  plaintiff  did  something. 

THE  COURT:  Very  well.  But  just  offer  the  docu¬ 
ments,  and  the  Court  will  admit  them. 

MRS.  WILLEBRANDT:  I  will  offer  the  approval  of 
the  Register’s  opinion  by  Commissioner  Moore  of  the  Land 
Office. 

(Commissioner  Moore’s  affirmation  of  the  Register’s  de¬ 
cision  was  accordingly  marked  and  received  in  evidence  as 
Plaintiff’s  Exhibit  No.  17.) 
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BY  MRS.  WILLEBRANDT : 

Q  When  were  you  finally  notified  that  your  application 
for  prospecting  permit  and  lease  had  been  denied? 

MRS.  WILLEBRANDT :  I  just  want  to  fix  the  date. 
THE  WITNESS :  In  1934,  as  to  sections  in  24. 

BY  MRS.  WILLEBRANDT : 

101  Q  The  final  notice  was  in  1933,  wasn ’t  it  ? 

THE  COURT:  That  is  in  the  pretrial  memo¬ 
randum  —  1 

“That  on  March  8,  1933,  the  Secretary  of  the  Interior 
affirmed  the  above-mentioned  decision,  denied  plaintiff’s 
application.”  ! 

MRS.  WILLEBRANDT:  He  didn’t  receive  the  notice. 

BY  MRS.  WILLEBRANDT : 

Q  Did  you  receive  it  on  March  8th?  A  No.  It  ^was 
some  time  later. 

Q  And,  when  you  received  it,  were  the  applications  for 
patent  ordered  to  be  granted  to  Western  Borax  and  United 
States  Borax?  A  Yes. 

THE  COURT :  That  is  all  in  the  pretrial  memorandum. 

BY  MRS.  WILLEBRANDT :  j 

Q  You  heard  nothing  more  about  the  Little  Placer ;  h^d 
all  of  Section  24  had,  according  to  the  Secretary’s  opinion 
of  March  8,  1933,  gone  out  of  the  public  domain  by  |;he 
issuance  of  the  patents  there  authorized,  as  far  as  you 
knew?  Is  that  right?  A  That  is  right,  yes.  j 

Q  On  April  10,  1934,  after  the  new  adminstration  l^ad 
come  in  —  j 

THE  COURT :  I  don’t  think  it  makes  any  difference  j 
which  administration  it  was. 

102  BY  MRS.  WILLEBRANDT : 

Q  I  will  ask  you  whether  you  received  that  pros¬ 
pecting  permit?  A  Yes,  for  outlying  lands  — 

THE  COURT  (to  the  witness) :  The  answer  is  yes, 
itsn’tit? 

THE  WITNESS :  Yes,  sir.  | 
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BY  MRS.  WILLEBRANDT : 

Q  What  does  this  cover?  A  The  outlying  lands 
around  the  Kramer  District. 

Q  Some  of  the  lands  that  were  contained  in  your  origi¬ 
nal  application?  A  Yes. 

Q  But  none  of  Section  24?  A  No,  none  of  Section  24. 

THE  COURT :  Let  me  interrupt  you. 

Mr.  Boyd,  I  understood  you  to  make  a  contention  that 
the  plaintiff  failed  to  exhaust  his  administrative  remedies. 
But  now  it  appears  that  the  matter  has  gone  as  far  as 
the  Secretary  of  the  Interior,  and  the  Secretary  of  the 
Interior  made  a  decision.  What  other  administrative 
remedy  would  there  be? 

MR.  BOYD:  That  was  in  connection  with  the  lease 
application. 

THE  COURT:  No;  as  I  understood,  it  was  in  con¬ 
nection  with  the  application  for  the  prospecting  per¬ 
mit. 

103  MR.  BOYD:  Well,  that  part  of  the  application 
for  prospecting  permit  dealing  with  lands  outside  of 
Section  24. 

You  see,  the  letter  of  November  23,  1928,  said  that  the 
prospecting  permit  was  denied  as  to  lands  in  Section  24, 
subject  to  appeal  within  30  days. 

THE  COURT :  And  there  was  no  appeal  taken  ? 

MR.  BOYD :  And  no  appeal  was  taken. 

THE  COURT:  In  other  words,  the  decision  of  the 
Secretary  made  by  him  in  1933  relates  to  other  matters 
than  the  matters  here  in  controversy? 

MR.  BOYD:  Well,  it  relates  to  matters  in  addition  to 
those  matters  here  in  controversy,  Your  Honor. 

THE  COURT :  Very  well.  I  get  vour  point. 

Suppose  we  take  our  mid-morning  recess  at  this  time. 

And  I  want  to  suggest,  Mrs.  Willebrandt,  if  you  would 
glance  over  the  pretrial  memorandum  again,  and  do  not 
trouble  yourself  to  offer  any  testimony  on  matters  admitted. 

Have  you  much  more  testimony? 
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MBS.  WILLEBRANDT :  Very  little  more. 

THE  COURT:  Very  well.  I 

MRS.  WILLEBRANDT :  This  is  something  in  addition 
to  what  we  had  in  the  pretrial  memorandum. 

THE  COURT:  Yes,  I  understand  that.  But  sonie  of 
the  matters  in  the  testimony  which  has  been  offered  are 
already  covered  in  the  pretrial  memorandum. 

104  ( Following  the  recess : ) 

THE  COURT :  You  may  proceed. 

BY  MRS.  WILLEBRANDT :  | 

Q  You  say  you  received  the  right  to  prospect  on  960 
outlying  acres  around  the  Kramer  District?  A  Yes, 
that  is  right.  j 

Q  When  you  received  that  portion  of  your  prospecting 
permit  application,  in  the  form  of  a  permit,  what  did 
you  do?  A  We  proceeded  to  carry  out  the  terms  of 
the  prospecting  permit,  and  we  made  arrangements;  to 
obtain  a  drill  to  drill  on  the  land  and  we  made  a  down 
payment  for  a  core  drill. 

Q  You  had  to  begin  in  90  days?  Is  that  correct? 
A  That  is  right.  j 

THE  COURT:  I  think  it  is  immaterial  what  he  did 
under  the  permit  he  received.  He  is  now  seeking  a  permit 
on  other  lands.  ! 

MRS.  WILLEBRANDT:  Yes,  Your  Honor.  It  ias 
been  suggested  as  one  of  the  things  in  which  he  acquiesced, 
which  constituted  an  estoppel  against  him,  by  having  ac¬ 
cepted  this.  j 

THE  COURT:  I  don’t  think  that  would  be  so.  Tjhe 
big  question  for  you  to  overcome,  I  think,  is  the  laches, 
really.  That  is  really  what  is  bothering  the  Court.  I  am 
not  going  to  take  any  testimony  on  the  question  as 

105  to  whether  he  operated  under  the  permit  he  did 
receive,  because  I  don’t  see  how  that  affects  his 

right  to  receive  a  permit  to  prospect  on  other  land. 

MRS.  WILLEBRANDT:  To  shorten  the  testimony  cfn 
that  line,  we  will  introduce  the  permit  he  did  receive,  arid 
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attach  the  application  for  extension  of  time,  because  he 
was  notified  there  would  be  a  contest  over  it,  and  the  Gov¬ 
ernment’s  denial  of  his  application  for  time;  and  his  bond 
which  he  filed,  in  1934. 

THE  COURT :  Let  it  be  marked  as  one  exhibit. 

(The  sodium  prospecting  permit,  with  application  for 
extension  of  time,  dismissal  of  protest  and  denial  of  ex¬ 
tension,  and  bond  attached,  was  accordingly  marked  and 
received  in  evidence  as  Plaintiff’s  Exhibit  No.  18.) 

MRS.  WILLEBRANDT :  I  have  all  the  others  ready  to 
introduce  as  one  group;  but  this  is  not  covered  by  the 
pretrial. 

BY  MRS.  WILLEBRANDT : 

Q  In  1935,  did  you  hear  that  there  was  any  chance 
that  the  Little  Placer  would  come  back  into  the  public 
domain,  from  the  claims  of  the  United  States  Borax?  A 
Yes,  I  id. 

Q  In  what  form  was  that  information  brought  to  your 
attention?  A  By  a  letter  dated  July  22,  1935, 
106  signed  by  Nathan  Margold,  and  addressed  to  the 
Secretary  of  the  Interior. 

Q  It  was  not  in  connection  with  your  case,  and  your 
name  was  not  on  it?  A  No. 

Q  It  was  in  connection  with  a  protest  made  by  a  Mr. 
Price?  Is  that  correct?  A  That  is  correct. 

Q  But  it  dealt  with  the  hearing  that  had  been  held  in 
1929  in  your  case?  A  Yes. 

Q  And  evidence  in  connection  therewith?  A  Yes. 

Q  And  you  received  a  copy  of  that  some  time  after  it 
had  been  issued?  A  That  is  right  —  shortly  afterward. 

Q  Is  this  the  copy  you  received?  A  Yes. 

THE  COURT:  I  will  admit  it.  I  don’t  think  it  is 
necessary  to  have  any  technical  proof. 

MRS.  WILLEBRANDT :  Well,  technically,  Your  Honor, 
it  is  not  in  our  case,  and  there  is  no  stipulation  that  covers 
its  introduction. 
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THE  COURT:  I  will  admit  it. 

107  (The  communication  July  22,  1935,  the  Solicitor 
to  the  Secretary,  was  accordingly  marked  and  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  No.  19.)  j 

MRS.  WILLEBRANDT :  I  would  like  to  call  the 
Court’s  attention  particularly  to  pages  5  and  to  the;  end, 
page  15.  At  page  5,  this  opinion  of  Mr.  Margold,  the  So¬ 
licitor  of  the  Department  of  Interior,  picks  up  the  repre¬ 
sentations  made  by  U.  S.  Borax  in  1929,  at  the  1929 
hearing,  with  respect  to  the  Little  Placer;  it  calls  attention 
to  the  fact  that  rasorite  had  been  discovered  and  the  U.  S. 
Borax  had  not  reported  it,  when  it  bought  the  claim  of 
Melville  Dowsing;  and  it  calls  attention,  further,  to  the 
fact  that  U.  S.  Borax  had,  in  the  hearing  in  1929,  claimed 
that  it  had  made  a  discovery  of  colemanite  in  1926,  but 
that  it  did  not  appear  that  that  statement  was  true,  and 
an  investigation  should  be  ordered. 

Now,  if  Your  Honor  please,  here  are  the  exhibits;  and 
all  of  them  except  one,  namely,  the  petition  for  rehearing 
before  the  Secretary,  filed  by  plaintiff  Burnham  Chen^ical 
Company,  are  included  in  the  pretrial  stipulation. 

That  one,  Mr.  Boyd  and  I  have  just  examined,  and,  with 
Mr.  Boyd’s  stipulation,  it  is  included  among  them,  in  its 
proper  sequence,  the  exhibits  which  I  offer  and  ask  to  have 
numbered. 

THE  COURT :  Very  well. 

108  (Burnham  Chemical  Company  application  for  re¬ 
instatement  of  prospecting  permit  application  No. 

045676  in  letter  dated  October  15,  1937,  was  accordingly 
marked  and  received  in  evidence  as  Plaintiff’s  Exhibit 
No.  20.)  j 

(Burnham  Chemical  Company  application  to  reinstate 
application  No.  046681,  contained  in  letter  dated  October 
15,  1937,  was  marked  and  received  in  evidence  as  Plain¬ 
tiff’s  Exhibit  No.  21.) 

(General  Land  Office  decision  dated  November  21,  1941, 
was  marked  and  received  in  evidence  as  Plaintiff’s  Exhibit 
No.  22.) 
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(United  States  Borax  Company  appeal,  dated  April  28, 
1943,  was  marked  and  received  in  evidence  as  Plaintiff’s 
Exhibit  No.  23.) 

(Burnham  Chemical  Company  petition  for  rehearing  be¬ 
fore  the  Secretary,  dated  February  17,  1947,  was  marked 
and  received  in  evidence  as  Plaintiff’s  Exhibit  No.  24.) 

(Burnham  Chemical  Company  motion  for  rehearing  de¬ 
nial,  dated  February  24,  1947,  was  marked  and  received 
in  evidence  as  Plaintiff’s  Exhibit  No.  25.) 

BY  MBS.  WILLEBRANDT : 

Q  Mr.  Burnham,  how  long  was  it  after  you  heard  that 
the  U.  S.  Borax  might  not  get  its  application  for  patent 
granted,  that  you  filed  a  petition  for  reinstatement  and 
consideration  of  your  prospecting  permit  which  you 
109  claimed  had  been  erroneously  denied  you?  A  As 
soon  as  we  got  information  on  the  subject,  we 
filed,  in  October,  1937. 

THE  COURT  (to  the  witness) :  The  question  calls  for 
a  date,  or  an  approximation. 

THE  WITNESS :  October,  1937. 

BY  MRS.  WILLEBRANDT : 

Q  And  that  was  how  long  after  the  result  of  the  in¬ 
vestigation  referred  to  in  Mr.  Margold’s  opinion  was  avail¬ 
able  to  you?  A  A  few  days. 

Q  From  1937,  when  you  made  that  application  for  re¬ 
instatement  and  consideration,  how  long  was  it  before 
you  received  any  answer  from  the  Department  of  the  In¬ 
terior  ?  A  It  was  many  years  later. 

THE  COURT:  I  think  there  cannot  be  any  contention 
of  laches  from  1937  until  the  denial  of  the  application.  The 
laches,  if  any,  are  between  1929  and  1937,  and  the  denial 
of  the  application  and  the  filing  of  suit. 

Suppose  you  fix  the  period  between  the  filing  of  the 
denial  of  the  application  and  the  filing  of  the  suit.  The 
filing  of  the  suit  was  April  14,  1947.  I  think  the  pretrial 
memorandum  shows  when  the  new  application  was  denied. 
I  don’t  see  it  for  the  moment. 
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MRS.  WILLEBRANDT :  It  is  on  the  last  page  — 

110  February  24, 1947. 

THE  COURT:  There  is  no  doubt,  then,  there 
was  a  period  of  ten  years,  from  1937  to  1947,  wheii  the 
matter  was  pending  before  the  Secretary.  j 

MR.  BOYD:  When  a  petition  for  reinstatement  was 
pending  before  the  Secretary. 

THE  COURT :  It  seems  that  that  is  a  long  time  for 
the  department  to  take  action  on  a  petition  for  reinstate¬ 
ment. 

MR.  BOYD:  The  litigation  with  the  U.  S.  Borax  Com¬ 
pany  was  continuing  through  that  time,  and  the  Secretary 
couldn’t  act  on  it. 

THE  COURT :  I  understand. 

MRS.  WILLEBRANDT :  And  the  pretrial  memo¬ 
randum  shows  there  were  many  petitions  for  action  filed 
by  the  plaintiff  during  that  period  which  won’t  go  iiito 
the  testimony,  because  they  speak  for  themselves,  some  of 
them  being  put  in  evidence  and  the  rest  of  them  merely 
stipulated. 

BY  MRS.  WILLEBRANDT :  | 

Q  Mr.  Burnham,  did  you  at  any  time  acquiesce  in  the 
denial  of  your  prospecting  permit?  A  No,  we  did  not.  j 
Q  By  filing  an  application  for  lease,  on  January  15, 
or  16  —  you  said  you  brought  it  to  the  Commissioner’s 
office  on  the  14th?  A  Yes.  j 

111  Q  And  I  think  the  file  stamp  shows  the  16th  J — 
did  you  acquiesce  in  the  denial  of  your  application 

for  prospecting  permit?  A  No. 

THE  COURT:  Isn’t  that  a  conclusion?  The  facts 
speak  for  themselves,  and  it  is  for  the  Court  to  draw  the 
conclusion. 

MRS.  WILLEBRANDT:  I  think  his  intention  is  ma¬ 
terial.  j 

THE  COURT:  Well,  I  will  ask  what  he  intended. 

BY  MRS.  WILLEBRANDT :  j 

Q  What  was  your  intention  in  filing  for  that  applied- 


182 


tion  for  lease?  Was  it  your  intention  to  abandon  your 
application  for  prospecting  permit?  A  No;  we  were  do¬ 
ing  what  the  Commissioner  told  ns  to  do,  and  that  was 
part  of  onr  original  application,  the  next  step.  He  said 
the  next  step  was  to  file  for  onr  lease. 

THE  COURT:  Let  me  ask  yon,  to  see  if  I  correctly 
understand  the  situation.  The  prospecting  permit  is  the 
first  step.  Then,  after  you  have  done  the  prospecting 
and  found  the  mineral  called  for  by  the  prospecting  per¬ 
mit,  you  can  apply  for  a  lease?  Am  I  right  in  my  under¬ 
standing? 

MRS.  WILLEBRANDT :  That  is  right. 

THE  COURT :  In  this  case  the  application  for  a  lease 
was  filed,  when  no  prospecting  permit  was  issued. 

Do  you  have  any  different  view  of  the  matter,  Mr. 
Boyd? 

112  MR.  BOYD:  Yes,  Your  Honor.  There  are  two 
different  procedures,  one  under  Section  23  and 
the  other  under  Section  24.  You  get  a  prospecting  permit 
for  lands  not  known  to  be  valuable  for  the  mineral.  The 
prospector  believes,  for  one  reason  or  another,  that,  given 
the  opportunity  to'  prospect,  he  will  find  it  and  make  a  dis¬ 
covery. 

If  he  discovers  the  mineral  in  the  lands  not  theretofore 
known  to  be  valuable  for  that  mineral,  he  is  then  entitled 
as  of  right  to  a  lease  for  one-half  of  the  area  covered  by 
the  prospecting  permit.  Without  the  discovery,  the  permit 
simply  dies. 

But  when  land  is  already  known  to  be  valuable  for 
minerals  covered  by  the  Act,  then  it  is  subject  to  lease 
only,  and  the  Secretary,  as  Section  24  provides,  may  lease 
it  by  competitive  bidding  or  otherwise. 

THE  COURT:  In  other  words,  by  filing  the  applica¬ 
tion  for  a  lease,  the  plaintiff  in  effect  assumed  that  the 
mineral  had  been  discovered  on  the  property  and  that  the 
property  was  subject  to  lease?  Is  that  your  contention? 

MR.  BOYD:  He  now  only  assumed  it;  he  said  so  in 
his  application. 


MBS.  WILLEBRANDT :  Wait  a  minute. 

THE  COURT:  Don’t  quarrel  with  me  over  phrase¬ 
ology.  i 

MR.  BOYD :  There  is  one  point  —  discovery  is  a  vtard 
of  art,  and  “known  to  be  valuable”  is  a  technical 

113  term  in  the  statute,  and  there  is  a  broad  distinction 

between  the  two.  j 

THE  COURT:  But  I  don’t  see  the  relevancy  of  that 
distinction  here.  ; 

MR.  BOYD :  He  did  not  assume  there  had  been  a  tech¬ 
nical  discovery  in  this  land.  j 

THE  COURT :  He  assumed  that  the  mineral  was  th^re. 
MR.  BOYD :  Yes. 

THE  COURT:  Is  it  your  contention  that,  by  making 
an  application  for  a  lease,  he  had  to  take  the  position 
that  the  mineral  was  on  the  land;  otherwise  he  was  ijiot 
entitled  to  the  lease? 

MR.  BOYD :  That  is  correct.  And,  even  then,  he  wash’t 
.  7  7  1 
entitled  as  a  right  to  a  lease. 

THE  COURT :  Well,  that  is  a  different  point.  j 

MRS.  WILLEBRANDT :  I  do  not  think  the  regulations 
and  the  law  bear  out  the  interpretation  suggested  to  Your 
Honor.  j 

THE  COURT :  Then  what  is  your  interpretation  ?  j 
MRS.  WILLEBRANDT :  The  interpretation  I  make  'is 
that  the  regulations  provide  that  any  land  not  covered 
by  another  permit  is  subject  to  an  application  to  pros¬ 
pect,  and  the  only  time  that  it  would  be  held  by  the  Secre¬ 
tary  as  lands  known  to  contain  such  valuable  deposits  as 
are  enumerated  in  Section  23  — 

THE  COURT:  I  was  not  referring  to  the  prospecting 
permit.  I  was  referring  to  the  application  for  a  lease. 

114  MRS.  WILLEBRANDT:  That  is  the  part  tlmt 

applies  to  that.  1 

THE  COURT :  In  order  to  be  entitled  to  the  lease,  thip 
applicant  must  show  that  the  land  is  chiefly  valuable  fof 
the  particular  mineral,  must  he  not? 
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MRS.  WILLEBRANDT:  No.  If  he  first  received  a 
prospecting  permit,  Your  Honor,  he  must.  But  if  he  has 
received  no  prospecting  permit,  and  if  the  Secretary  has 
set  aside  the  lands  as  valuable  for  lease,  then  he  may  make 
an  application  for  lease. 

THE  COURT :  The  statute  provides  —  and  I  am  read¬ 
ing  from  Section  24,  that  is,  or  Section  262  of  Title  30  of 
the  Code : 

“Lands  known  to  contain  such  valuable  deposits  as  are 
enumerated  in  Section  23  hereof  and  not  covered  by  per¬ 
mits  or  leases,  shall  be  held  subject  to  lease.  ” 

So  it  seems  to  me,  when  a  person  applies  for  a  lease,  he 
assumes  or  represents  that  the  land  is  known  to  contain 
valuable  deposits  of  that  particular  mineral. 

Is  that  your  position,  too? 

MR.  BOYD :  Yes,  Your  Honor. 

MRS.  WILLEBRANDT:  In  this  application  for  lease, 
as  the  exhibit  will  show,  the  applicant  did  not  make  that 
representation. 

THE  COURT:  Then  his  application  was  defee- 
115  tive,  if  he  did  not  make  that  representation. 

MRS.  WILLEBRANDT :  He  made  the  statement 
that  he  had  been  advised  by  the  Commissioner  of  the  Land 
Office  that  his  application  for  prospecting  permit  as  to 
Section  24  had  been  denied,  because  the  Geological  Survey 
said  that  section  was  valuable,  and  he  pointed  out  in  his 
application  that  he  was  making  it  in  conformity  with  that 
advice. 

THE  COURT :  Now,  Mr.  Boyd,  you  wanted  to  ask  some¬ 
thing?  I  didn’t  want  to  interrupt  you.  Mrs.  Willebrandt 
and  I  will  hear  you  now. 

MR.  BOYD:  I  was  simply  going  to  agree  with  Your 
Honor  about  the  interpretation  of  the  statute,  and  say  that 
the  application  for  the  lease  speaks  for  itself. 

THE  COURT :  Yes ;  very  well. 

You  may  proceed. 
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BY  MRS.  WILLEBRANDT :  j 

Q  When  you  made  your  application  for  prospecting 
permit,  did  you  know,  or  did  you  know  in  1929,  that  njider 
the  Little  Placer  surface  you  would  find  sodium  borates? 
A  No,  I  did  not  know  that.  We  had  no  information  oh  it. 

i 

Q  There  were  probabilities  of  sodium  borates  in  the 
general  Kramer  area,  were  there  not?  I  think  you  so 
stated.  A  Yes,  there  were  probabilities. 

Q  You  based  your  application  for  prospecting 

116  permit  in  1928  upon  what  known  facts,  at  that  time? 
A  The  known  facts  that  were  set  forth  in  the 

Geological  Survey  Bulletin  785-C,  written  by  Mr.  NoJ)le. 
That  was  the  latest  information  available. 

Q  Was  there  any  other  bulletin  or  any  other  ruling 
or  available  study  with  respect  to  the  Kramer  District 
by  the  Geological  Survey,  between  the  issuance  of  that 
bulletin  and  the  filing  of  your  application  for  prospecting 
permit  in  1929?  A  No,  there  was  none  whatsoever. 

Q  Did  the  U.  S.  Borax  have  a  patent  to  and  a  pro¬ 
ductive  activity  on  an  adjoining  section,  Section  19?  A 
Yes,  on  Section  19. 

Q  And  they  bought  Melville  Dowsing ’s  discovery  shaft, 
which  was  alleged  to  be  something  other  than  sodium  bo¬ 
rate  at  the  time  of  the  application?  A  Yes,  they  bought 
that. 

Q  But  did  they  make  public,  to  you  or  to  anyone  el^e, 
the  extent,  direction,  form,  quantity,  or  any  other  infor¬ 
mation  with  respect  to  what  they  had  found,  other  than 
mineral  under  the  mining  laws?  A  Oh,  no.  They  kejpt 
everything  a  secret.  ! 

THE  COURT:  (To  the  witness)  Then  the  answer 
is  no? 

THE  WITNESS :  That  is  right. 

BY  MRS.  WILLEBRANDT :  | 

117  Q  When  you  made  your  application  for  pros¬ 
pecting  permit  in  1928,  was  there  any  knowledge 

other  than  the  fact  that  the  Kramer  District  had  the  prob¬ 
abilities  of  sodium  borates  in  it  —  I 
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THE  COURT:  Knowledge  in  whom,  Mrs.  Willebrandt? 

MRS.  WILLEBRANDT:  I  will  ask  him  first  about 
the  public. 

BY  MRS.  WILLEBRANDT : 

Q  Was  there  public  knowledge  ? 

THE  COURT:  I  don’t  think  this  is  competent.  But  I 
will  let  you  ask  it. 

MRS.  WILLEBRANDT:  I  will  withdraw  that  ques¬ 
tion. 

BY  MRS.  WILLEBRANDT : 

Q  Did  you  have  any  knowledge  that  there  were  sodium 
borates  in  the  Little  Placer  at  the  time  you  made  your 
application  in  1928?  A  None  whatever. 

Q  Why  did  you  choose  the  Little  Placer  as  one  of 
the  places  that  you  wanted  to  prospect  on  ? 

THE  COURT :  I  don ’t  think  that  is  competent. 

MRS.  WILLEBRANDT:  Your  Honor,  I  think  it  has 
a  bearing  on  that  hearing,  if  you  will  permit  this  question. 

THE  COURT:  I  will  permit  the  answer,  subject  to 
objection.  I  will  allow  it. 

THE  WITNESS:  Well,  it  was  fairly  close,  within  a 
half  a  mile,  or  three-quarters  of  a  mile,  of  known 
118  sodium  borate  deposits ;  and  therefore,  within  three- 
quarters  of  a  mile,  it  had  a  reasonable  chance  of 
finding  some  sodium  borate  on  it.  And  the  Little  Placer 
looked  as  though  it  might  be  in  the  center  of  that  ancient, 
tertiary  lake  that  used  to  exist  there  in  prehistoric  times. 
Therefore  it  seemed  to  be  a  favorable  field  to  prospect. 

BY  MRS.  WILLEBRANDT : 

Q  For  sodium  borates  accumulated  by  concentration? 
A  That  is  right. 

MRS.  WILLEBRANDT :  That  is  all. 

THE  COURT:  Is  there  any  cross  examination? 

MR.  BOYD :  Yes,  Your  Honor  —  very  short. 

THE  COURT :  I  hope  so. 
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Cross  Examination 
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BY  MB.  BOYD:  ! 

Q  Mr.  Burnham,  when,  if  ever,  did  you  inform  the 
Department  of  the  Interior  that  you  had  been  somehow 
misled  by  representations  made  by  the  Department? 

THE  COURT :  What  misrepresentations  are  you  re¬ 
ferring  to? 

MR.  BOYD:  The  plaintiff’s  contention  is  that  he  was 
somehow  misled  by  representations  of  the  Department  of 
the  Interior,  which  have  not  been  specified. 

THE  COURT:  No;  I  understood  the  contention  to  be 
a  little  narrower.  I  want  to  be  sure  I  understand 
119  it  correctly.  I  understood  it  is  contended  by  the 
plaintiff  that  he  was  misled  by  the  statement  in  the 
letter  of  December  14,  1928,  that  the  Government  would  be 
represented  at  the  administrative  hearing  and  would  offer 
testimony,  when,  as  a  matter  of  fact,  the  testimony  that 
he  expected  the  Government  to  offer  was  not  offered. 

MRS.  WILLEBRANDT :  That  was  one  of  the  elements 
of  it.  j 

THE  COURT :  What  are  the  others? 

MRS.  WILLEBRANDT:  The  other  elements  are  thiat 
he  was  misled  by  the  letter  of  December  14,  1928,  stating 
that  the  Geological  Survey  had  reported  the  Section  24 
and  the  Little  Placer  would  be  held  subject  to  the  Leasing 
Act,  and  setting  the  matter  of  the  mineral  claimants,  which 
applications  were  allowed  to  be  filed  after  his  application, 
down  for  hearing. 

He  was  misled  into  believing  that  the  Department  would 
administer  Section  24  under  the  Leasing  Act,  and  it  did 
not  do  so.  j 

THE  COURT :  It  did  until  1934,  did  it  not  ? 

MRS.  WILLEBRANDT:  Oh,  no;  no.  It  administered 
Section  24  under  the  mineral  laws,  in  spite  of  the  fact  that 
it  said  on  December  14,  when  it  sent  him  the  letter  widely 
is  before  Your  Honor,  that  the  Survey  has  reported  Section 
24  as  subject  to  the  Leasing  Act. 
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THE  COURT :  I  think  I  misunderstood  you.  I  thought 
you  meant  it  would  be  administered  under  Section  24. 
120^  MRS.  WILLEBRANDT :  If  Your  Honor  please, 
there  are  many  elements  of  his  being  misled.  He 
was  misled  by  the  letter  of  December  14,  in  three  par¬ 
ticulars. 

THE  COURT :  What  is  the  third  particular  ? 

MRS.  WILLEBRANDT:  The  third  particular  was 
that  he  was  obliged  to  bear  the  burden  of  proof,  merely 
because  he  was  the  one  who  filed  first,  whereas  the  one  he 
had  to  bear  the  burden  of  proof  on  turned  out  to  be,  as 
per  the  exhibit  that  has  been  laid  before  Your  Honor,  the 
United  States  Borax  for  the  Little  Placer,  which  was  al¬ 
lowed  to  be  filed  three  months  after  he  had  filed  his  appli¬ 
cation  for  permit. 

THE  COURT:  I  don’t  think  that  is  misleading.  I 
think  an  administrative  official  or  an  administrative  board 
has  a  right  to  change  its  ruling  on  matters  of  procedure, 
just  as  a  Judge  has;  and  I  don’t  think  a  change  of  that 
kind  can  be  held  to  mislead  anyone. 

MRS.  WILLEBRANDT:  This  vras  a  letter  from  the 
Commissioner,  and  the  hearing  officer  was  the-  Register. 

THE  COURT :  The  Commissioner  held  that  one  party 
would  have  the  burden  of  proof,  and  the  Register,  in  con¬ 
ducting  the  hearing,  put  the  burden  of  proof  on  someone 
else. 

MRS.  WILLEBRANDT:  Oh,  no;  they  put  the  burden 
of  proof  on  the  Burnham  Chemical  Company  all  the  way 
through.  But  they  changed  the  issues.  He  w^as  notified 
what  the  issues  would  be. 

121  THE  COURT:  You  might  as  well  say  the  Court 
might  mislead  a  party  by  allowing  his  adversary  to 
amend  his  pleadings.  I  don’t  think  that  is  misleading  any¬ 
one.  I  think  this  plaintiff’s  difficulty  perhaps  was  that 
he  did  not  have  counsel  with  him. 

MR.  BOYD :  Oh,  but  he  did,  Your  Honor. 

THE  COURT :  Did  he  have  counsel  ? 


I 


/ 


189 

i 

i 

MRS.  WILLEBRANDT :  He  had  counsel  at  that  bear¬ 
ing.  He  did  not  have  counsel  when  he  made  his  applica¬ 
tion  for  lease. 

THE  COURT :  You  may  proceed  with  your  cross  ex¬ 
amination. 

MR.  BOYD:  Is  my  present  question  ruled  out,  "Siour 
Honor? 

THE  COURT:  No;  I  suggest  you  reframe  it  and  ifiake 
it  more  definite.  j 

MR.  BOYD :  Very  well,  Your  Honor. 

BY  MR.  BOYD :  j 

Q  Mr.  Burnham,  when,  if  ever,  did  you  notify  jthe 
Department  of  the  Interior  you  had  been  misled  by  any 
statement  in  the  letter  of  November  13,  1928?  A  No¬ 
vember  23, 1928.  | 

Q  I  am  sorry.  That  is  the  correct  date.  A  At  the 
hearing  in  1929,  when  our  attorney  protested  we  had  I  to 
bear  the  burden  of  proof.  ! 

THE  COURT:  No.  I  suggest  you  confine  yourself  to 
answering  the  question.  If  you  didn’t  get  the 
122  question,  it  can  be  read. 

THE  WITNESS :  Oh,  at  the  hearing  in  1929. 

BY  MR.  BOYD : 

Q  And  how  did  you  do  that?  A  There  were  tyro 
things  we  were  misled  on  —  j 

Q  No;  I  wanted  to  know  how  you  notified  the  Depart¬ 
ment  of  the  Interior  that  you  had  been  misled.  A  Ofir 
attorney.  j 

Q  And  what  did  he  do  to  notify  the  Department  that 
you  had  been  misled?  A  Our  attorney  said  w~e  shouldn’t 
bear  the  burden  of  proof.  And  our  attorney  said,  also, 
that  the  Government  ought  to  bring  in  all  the  facts  regard¬ 
ing  the  mineral  character  of  the  land. 

MR.  BOYD :  That  is  not  responsive  to  my  question.  I 
ask  that  it  be  stricken,  Your  Honor. 

BY  MR.  BOYD : 

Q  lam  asking  how  you  notified  the  department  that  yod 
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had  been  misled.  I  am  not  asking  how  yon  protest  against 
bearing  the  burden  of  proof.  A  You  mean  misled  as 
to  — 

THE  COURT:  No;  your  contention  is  that  you  were 
misled  by  certain  statements  in  the  1928  letter  from  the 
Department.  You  are  now  being  asked  how  and  when  did 
you,  if  at  all,  notify  the  Department  or  inform  the 

123  Department  that  you  had  been  misled  by  that  letter. 

That  is  a  simple  question  and  it  calls  for  a  succinct 

answer. 

THE  WITNESS:  In  our  answer  to  the  Secretary  of 
the  Interior,  or,  rather,  it  was  the  letter  from  the  Com¬ 
missioner  of  the  General  Land  Office,  denying  our  applica¬ 
tion  to  reinstate  our  application  for  a  sodium  prospecting 
permit,  on  the  Little  Placer  — 

BY  MR.  BOYD: 

Q  And  when  was  that?  A  I  believe  that  was  about 
1946. 

Q  Is  that  the  first  claim  or  notice  — 

THE  COURT:  He  said  that.  Don’t  summarize  his 
testimony. 

BY  MR.  BOYD : 

Q  Were  you  represented  by  counsel  at  the  time  you 
filed  your  lease  application?  A  No. 

Q  Now,  at  the  hearing,  in  1929,  did  you  not  attempt 
to  prove  that  the  lands  in  question,  specifically  the  Little 
Placer,  contained  sodium  borates  accumulated  by  concen¬ 
tration?  A  That  hearing  — 

THE  COURT  (to  the  witness) :  I  think  that  calls  for  a 
yes  or  no  answer. 

124  THE  WITNESS:  Will  you  ask  the  question 
again? 

THE  COURT :  Will  the  reporter  please  read  the  ques¬ 
tion? 

THE  REPORTER  (reading):  “Question:  Now,  at 
the  hearing,  in  1929,  did  you  not  attempt  to  prove  that  the 
lands  in  question,  specifically  the  Little  Placer,  contained 
sodium  borates  accumulated  by  concentration?” 
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THE  WITNESS:  Yes,  but  we  didn’t  know  there  was 
any  sodium  borate  in  the  Little  Placer. 

BY  ME.  BOYD :  ! 

Q  Now,  in  your  lease  application,  in  the  paragraph  E, 
did  you  not  say,  speaking  of  these  lands  — 

“The  land  is  valuable  for  sodium  and  subject  to  sodium 
lease,  as  set  forth  in  the  Commissioner’s  letter  of  |  No¬ 
vember  23,  1928,  regarding  our  sodium  prospecting  pejrmit 
No.  045676.  The  sodium  minerals”  — 

THE  COURT :  Is  the  application  in  evidence  ? 

MR.  BOYD :  Yes,  Your  Honor. 

THE  COURT :  Then  don’t  bother  reading  it. 

BY  MR.  BOYD : 

I 

Q  Was  that  statement  made  by  you,  and  was  it  true  at 
that  time?  A  The  statement  was  made  by  us,  by  the 
Burnham  Chemical  Company;  but  we  had  no  knowledge 
of  anything  actually  that  sodium  borate  was  there. 

Q  What  did  you  intend  the  Secretary  to  under- 
125  stand  when  you  said  the  land  is  valuable  for  sodiitm? 

A  Because  if  you  have  sodium  borate  half  a  mile 
or  three-quarters  of  a  mile  away  from  there,  in  such 
tremendous  quantities,  there  is  good  reason  to  believe  that 
there  ought  to  be  some  on  the  Little  Placer,  also.  j 

MR.  BOYD :  I  think  that  is  all,  Your  Honor. 

THE  COURT :  Is  there  any  redirect? 

MRS.  WILLEBRANDT :  No. 

THE  COURT  (to  the  witness) :  You  may  step  down. 

(The  witness  left  the  stand.) 

THE  COURT :  Is  this  the  plaintiff’s  case? 

MRS.  WILLEBRANDT :  Yes. 

THE  COURT  (to  Mr.  Boyd) :  Do  you  wish  to  offer  aijiy 
testimony? 

MR.  BOYD:  No,  Your  Honor;  I  have  no  evidence  ifco 
offer.  I  will  stand  on  the  record. 

•  *  •  • 

i 

i 
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EXHIBITS 

Pltf.  5- A 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 

THE  LOS  ANGELES  TIMES 
Sunday  Morning,  January  23,  1927 

*  •  •  • 

BARSTOW,  Jan.  22.  (Exclusive) — Working  behind  a 
thin  but  effective  veil  of  secrecy,  the  Pacific  Coast  Borax 
Company  has  just  unlocked  what  appears  to  be  the  richest 
treasure  vault  of  the  Mojave  Desert  —  that  great  store¬ 
house  of  minerals  of  all  sorts  and  values. 

•  •  •  * 

Pltf .  5-B 

The  borax  is  by  far  the  finest  that  has  ever  been  found 
anywhere  in  large  quantity.  It  is  white  and  clear  as  an 
icicle  and  comes  out  in  great  lumps  which  soon  crumble 
when  exposed  to  the  elements.  Prospectors  who  have  ex¬ 
amined  the  strike  say  that  the  product  is  purer  than  the 
refined  borax  which  is  sold  for  general  consumption  —  that 
the  virgin  borax  from  this  mine  is  stronger  than  it  should 
be  and  will  doubtless  require  blending  in  the  refining  pro¬ 
cess.  It  is  further  asserted  that  a  carload  of  borax  direct 
from  the  mine  will  make  perhaps  three  carloads  of  refined 
borax,  because  the  solidly  crystallized  material  fluffs  up 
into  bulky  flakes  before  it  reaches  the  consumer. 

*  •  •  • 

History  of  Strike 

Discovery  of  the  mammoth  borax  deposit  near  Kramer 
dates  back  to  the  time  when  a  homesteader  in  the  Mojave 
Desert,  whose  name  old-timers  do  not  recall  because  of  his 
brief  residence  there,  undertook  to  drill  a  water  well. 
The  drill  went  so  deep  in  search  of  water  that  it  struck  a 
crystalline  formation.  The  formation  persisted  for  such 
a  distance  that  the  homesteader  finally  gave  up  the  project 
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in  disgust.  He  eventually  left  the  district  and  his  land 
was  relocated,  not  as  a  homestead,  but  under  the  Mineral 
Act. 

Looking  forward  to  the  time  when  its  Death  Valley  mines 
might  play  out,  the  Pacific  Coast  Borax  Company!  was 
passing  the  word  along  to  all  bona-fide  prospectors  that  it 
would  pay  good  money  for  a  new  borax  find.  Someone 
who  was  more  of  a  prospector  than  a  farmer  took  a  look 
at  the  crystals  from  the  discouraged  homesteader’s  ,well 
and  sent  the  company  enough  for  a  test.  After  it  ;  was 
made  the  company  hauled  in  a  water  rig  and  began  drill¬ 
ing  a  test  hole  five  miles  northwest  of  Kramer.  Since  then 
it  has  drilled  more  than  fifty  similar  test  holes  to  deaths 
ranging  between  300  and  700  feet,  and  a  great  many  of 
the  holes  have  found  the  borax  deposit,  although  its  thick¬ 
ness  at  various  points  shows  sharp  variation,  it  is  asserted. 
But  the  deposit,  as  a  whole,  is  believed  to  average  some¬ 
thing  like  ninety  to  100  feet  in  thickness. 

•  •  •  • 

Pltf.  Ex.  7  J 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 

Works  Westend,  Calif.  Cable  Address  Bucem 

Telephone  Davenport  5070  Codes  A.  B.  C.  6th  Ed. 

Bentleys,  Broomhall 

BURNHAM  CHEMICAL  COMPANY  j 
433  California  Street 
San  Francisco,  Calif.  1 

June  2, 1928. 

Commissioner  of  the  General  Land  Office, 

Department  of  the  Interior,  j 

In  care  of  U.  S.  Land  Office, 

Federal  Building, 

Los  Angeles,  California. 

Application  to  Amend  Pending  Application  045676 
Dear  Sir :  j 

We  hereby  make  application  for  a  Sodium  Prospecting 
Permit  on  the  following  land  in  accordance  with  the  Act 
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of  Congress  entitled,  “An  Act  to  Promote  the  Mining  of 
Coal,  Phosphate,  Oil,  Oil  Shale,  Gas  and  Sodium  on  the 
Public  Domain”,  approved  February  25,  1920,  and  subject 
to  the  regulations  concerning  Sodium  Mining  Leases  and 
Prospecting  Permits. 

Section  20,  Township  11  North,  Range  7  West, 
S.  B.  M. 

All  the  above  land  is  in  Kern  County,  California  and 
comprises  320  acres. 

As  requested  in  Paragraph  6,  page  6  of  the  Sodium 
Regulations,  we  are  furnishing  you  herewith  the  follow¬ 
ing  information : 

(a)  The  name  of  this  company  is  the  Burnham  Chemi¬ 
cal  Company,  a  Nevada  corporation,  with  executive  offices 
at  433  California  Street,  San  Francisco,  California. 

(b)  Certified  copy  of  the  Articles  of  Incorporation  of 

this  company  has  been  attached  to  our  application  for 
Sodium  Prospecting  Permit  filed  in  the  U.  S.  Land  Office, 
Los  Angeles,  California,  June  1,  1928,  Serial  No . 

(c)  The  land  for  which  permit  is  desired,  is  described 
above.  All  of  said  land  is  vacant  and  is  unclaimed  except¬ 
ing  insofar  as  it  may  be  the  subject  of  pretended  claims 
under  the  mining  law’s  of  the  United  States,  all  of  which 
claims  are  invalid,  for  the  reason  that  they  are  in  viola¬ 
tion  of  the  mining  law’s  under  which  they  purport  to  have 
been  initiated,  and  for  the  further  reason  that  they  are  in 
violation  of  the  provisions  of  the  Leasing  Act  of  February 
25,  1920,  above  mentioned,  and  particularly  the  provision 
of  section  37  thereof;  each  and  all  of  such  illegal  claims 
having  been  initiated  subsequent  to  the  taking  effect  of 
this  Act  on  February  25, 1920. 

#2  —  Commissioner  of  the  General  Land  Office 

June  2, 1928 

(d)  We  believe  the  above  land  upon  which  we  make 
application  is  very  favorable  for  prospecting  for  sodium 
borate.  The  United  States  Geological  Survey  in  Bulletin 
785-C,  has  made  a  report  on  the  borate  deposits  near  the 
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area  applied  for.  Since  this  report  was  published  a  new 
form  of  sodium  borate  mineral  called  Kernite  (Rasorite) 
has  been  discovered  (see  “ Kernite,  a  New  Sodium  Borate”, 
American  Minerologist,  Vol.  12,  P.  24,  1927).  This  new 
mineral  has  a  chemical  formula  of  Na2B407.4H20  and  is 
soluble  in  water.  Also  Tincal,  another  sodium  borate  min¬ 
eral  has  been  found.  Tincal  is  the  same  as  borax  and 
is  the  sodium  borate  largely  sold  in  commerce.  It  jhas 
the  chemical  formula  of  NazBiOr.lOILO.  It  is  also  soluble 
in  water.  These  lands  are  principally  valuable  for  the 
sodium  borates  found  therein  and  both  of  these  sodjum 
borates  are  now  being  mined  in  this  locality  and  sold  in 
large  commercial  quantities.  It  is  believed  that  the  lands 
applied  for  are  favorable  for  prospecting  for  these  minerals 
because  of  their  close  proximity  to  the  deposits  that  pre 
now  being  mined,  and  because  of  the  correlation  of  geo¬ 
logical  facts,  so  far  as  known. 

(e)  The  proposed  method  of  conducting  exploratory 
operations  will  consist  of  drilling  bore  holes  to  locate  the 
mineral.  Whenever  possible  diamond  drilling  may  be  uSed 
to  obtain  a  core  and  thus  enable  us  to  study  the  geological 
structure  to  greater  advantage.  Geophysical  methods  |of 
prospecting  may  also  be  used.  On  March  31,  1928  this 
company  had  $69,381.61  cash  on  hand  and  in  the  bank, 
and  our  installment  notes  receivable  on  that  day  amounted 
to  $156,585.70.  Of  the  above  mentioned  liquid  assets  tjhe 
applicant  will  be  able  and  intends  to  set  aside  a  sufficient 
portion  thereof  to  prospect  the  lands  applied  for  and  de¬ 
termine  whether  the  same  contain  sodium  borates  in  com¬ 
mercial  quantities.  The  Prospecting  work  will  be  copi- 
menced  within  ninety  days  from  the  date  of  permit  apd 
will  be  conducted  with  diligence. 

(f)  In  regard  to  our  experience  in  operations  of  tips 
nature,  we  wish  to  advise  that  we  hold  a  Federal  Potash 
Lease  on  Searles  Lake,  from  which  we  have  produced  ahd 
sold  over  500  tons  of  borax  recovered  from  the  Searles 
Lake  deposits  and  we  expect  to  continue  production  of  the 
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same.  We  feel  that  we  have  the  experience  and  are  in  a 
position  to  proceed  with  the  prospecting  of  the  lands  cov¬ 
ered  by  this  application. 

For  references  as  to  the  applicant’s  character,  reputa¬ 
tion  and  business  standing,  we  refer  you  to  the  following 
firms  in  Los  Angeles  with  whom  we  do  business : 

Merchants  National  Trust  &  Savings  Bank,  6th  &  Spring 
Sts. 

Calif.  Hardware  Co.,  500  E.  1st  St.,  Los  Angeles 

Pacific  States  Electric  Co.,  236  S.  Los  Angeles  St.,  L.  A. 

Crane  Company,  321  East  3d  St.,  Los  Angeles 

E.  K.  Wood  Lumber  Co.,  4701  Santa  Fe  Ave.,  Los 
Angeles 

Haas-Baruch  &  Co.,  2d  and  Alameda  Sts.,  Los  Angeles 

Rivers  Bros.,  Wholesale  Terminal,  Los  Angeles. 

Wilson  &  Co.,  1000  Lyon  St.,  Los  Angeles 

Illinois  Electric  Co.,  315  S.  San  Pedro  St.,  Los  Angeles. 
#3  —  Commissioner  of  the  General  Land  Office 

June  2, 1928. 

Under  date  of  June  1,  1928,  the  applicant  made  applica¬ 
tion  for  Sodium  Prospecting  Permit  on  approximately 
1448  acres  of  land  situated  in  Township  11  North,  Range  7 
West,  and  Township  11  North,  Range  8  West,  S.  B.  M., 
Kern  County,  California,  and  which  lands  are  particularly 
described  in  such  application.  With  the  exception  of  such 
former  application  of  June  1,  1928,  and  with  the  further 
exception  of  this  present  application,  the  applicant  has  no 
interest,  or  interests,  directly  or  indirectly,  in  any  sodium 
permit  or  permits,  or  any  sodium  lease  or  leases,  or  any 
application  or  applications,  for  any  such  permit  or  per¬ 
mits,  lease  or  leases,  in  the  State  of  California,  or  else¬ 
where. 

If  agreeable  to  the  Commissioner  of  the  General  Land 
Office  we  desire  and  request  that  this  application  be  com¬ 
bined  with  our  application  dated  June  1,  1928  above  men¬ 
tioned,  and  that  one  Sodium  Prospecting  Permit  be  issued 
covering  the  lands  embraced  in  both  applications. 
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Trusting  this  application  will  receive  your  careful  atten¬ 
tion,  we  remain, 

Yours  very  truly, 

BURNHAM  CHEMICAL  COMPANY 
By  G.  B.  Burnham 
President. 

i 

i 

Pltf.  Ex.  8 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 
Works  Cable  Address 

Westend,  Calif.  Buceni 

BURNHAM  CHEMICAL  COMPANY 
Telephone  433  California  Street  Cod^s 

Davenport  5070  San  Francisco,  Calif.  A.  B.  C.  6th  ED. 

Broomhall 

Received  Jun  2  1928  U.  S.  Land  Office 
Los  Angeles,  Cal. 

June  2,  1928. 

2950144 

Commissioner  of  the  General  Land  Office, 

Department  of  the  Interior,  j 

In  care  of  U.  S.  Land  Office, 

Federal  Building, 

Los  Angeles,  California. 

Serial  No.  045,676. 

Dear  Sir :  j 

Referring  to  our  application  for  a  Sodium  Prospectihg 
Permit  dated  June  1,  1928,  (Los  Angeles  Serial  No.  045,- 
676) ;  | 

We  hereby  ask  leave  to  amend  such  application  in  the 
following  particulars : 

Withdraw  from  such  application  the  NW%  of  Section  20, 
Twp.  11  N.,  R.  7  W.,  S.  B.  M.,  and  substitute  in  lieu  thereof 
the  1EY2  of  Section  20,  Twp.  11  N.,  R.  7  W.,  S.  B.  M. ;  such 
substituted  lands  consisting  of  320  acres,  and  being  situated 
in  Kern  County,  California. 

i 

— 

1 5/2/33  Appn  finally  rejected  as  to  3E%  and  Lots  1  &  2 
of  NW%  Sec.  18,  T.  11  N„  E.  7  W,  S.  B.  M.  SEB.  | 
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Received  in  “0”  Jnn  20  1928  GBG. 

2/9/29 — Appn  045676  finally  rejected  as  to  S^,  SW^ 
SW14  NE14  Sec.  24,  T.  11  N.,  R.  8  W.,  S.  B.  M.  MAS“N” 

All  of  the  statements  contained  in  our  application  of 
June  1,  1928  (Serial  No.  045,676)  apply  to  the  above  de¬ 
scribed  substituted  lands,  viz :  W/o  Section  20,  Twp.  11  N., 
R.  7  W.,  S.  B.  M.;  therefore,  we  hereby  make  paragraphs 
(a),  (b),  (c),  (d),  (e)  and  (f)  of  our  application  of  June  1, 
1928  (Serial  No.  045,676)  a  part  of  this  request  and  applica¬ 
tion  to  amend,  with  the  same  force  and  effect  as  if  repeated 
verbatim  herein,  as  statements  of  fact  which  are  specifically 
applicable  to  such  substituted  lands,  and  each  and  every 
part  thereof. 

The  undersigned  consents  that  the  amendment  hereby 
requested,  may  be  made  by  interlineation,  upon  our  former 
application  of  June  1,  1928  (Serial  No.  045,676),  or  by 
attaching  thereto  this  letter,  as  a  part  thereof,  or  by  any 
other  method  which  may  be  prescribed. 

,  Yours  very  truly, 

BURNHAM  CHEMICAL  COMPANY 
By  /s/  G.  B.  Burnham 

President. 

Pit.  Ex.  9-A 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 

4-659 

(August,  1926) 


DEPARTMENT  OF  THE  INTERIOR 

UNITED  STATES  LAND  OFFICE 

At  Los  Angeles ,  Cal. 
Serial  045676 

Burnham  Chemical  Company, 

The  annexed  papers  were  filed  the  day  and  hour  noted 
thereon. 

Suspended:  June  1,  1928,  for  action  by  G.  L.  0.  on  ac¬ 
count  of  conflicts.  In  Tp.  11  N.,  R.  7  W.,  as  to  NWy^  Sec. 
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18,  with  M.  E.  044266,  as  to  SE Sec.  18,  with  M.  E.  044251, 
as  to  NWy±  Sec.  20,  with  Pat.  D.  L.  E.  044012;  in  Tp.  11  N., 
R.  8  W.,  as  to  SWy±  Sec.  24,  with  M.  E.  044801,  as  to  SEy± 
Sec.  24,  with  M.  E.  044800,  as  to  Ny^  Sec.  26,  with  B[.  E. 
044062  June  2/28  Appli.  to  amend  filed  —  by  withdrawal  of 
Appli.  for  NWy±  Sec.  20,  &  substituting  therefor  Ey*  fiec. 
20,  T.  11 N.,  R.  7  W. 

B.  B.  Smith,  Register. 


NOTICE.  ! 

June  2, 1928 

1  hereby  acknowledge  due  service  of  notice  of  the  action 
in  this  case. 


Burnham  Chemical  Co. 
by  G.  B.  Burnham 

President 

by  registered  letter . .. . . . 

* _ appeal  filed.  \ 

•Note. — If  no  appeal  filed,  and  the  case  is  closed,  so  state, 
giving  date  of  closing.  1 

Case  should  not  be  closed,  if  unclaimed  letter  vfas 
not  held  30  days,  or,  if  notice  was  received,  be¬ 
fore  expiration  of  30  days  from  its  receipt. 

Pltf.  Ex.  9-B 

Los  Angeles  —  045676  | 

Transmitting  application  papers. 

6  Incl.  i 

JJD.  j 

UNITED  STATES  ! 

DEPARTMENT  OF  THE  INTERIOR  i 

I 

GENERAL  LAND  OFFICE 

Los  Angeles,  Calif.,  June  6, 1928. 

Commissioner  of  the 

General  Land  Office,  j 

Washington,  D.  C. 


Inclosed  find  application  045676  of  Burnham  Chemical 
Co.,  for  permit  to  prospect  for  sodium  under  the  provisions 
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of  the  act  of  February  25, 1920,  involving  N%  Sec.  26,  S  y2, 
SW14SW14NE14  Sec.  24,  SW %,  Ey2  Sec.  20,  T.  11  N.,  R.  8 
W.,  E%,  and  NW}4  Sec.  18,  T.  11  N,  R.  7  W.,  S.  B.  M.,  as 
amended,  for  your  consideration. 

The  adverse  claims  shown  on  suspension  slip  which  is  at¬ 
tached  to  the  application. 

Very  respectfully, 

B.  B.  Smith,  Register. 


Pltf.  Ex.  10 


Filed  May  3  1949  Harry  M.  Hull,  Clerk 
WESTERN  UNION 

The  filing  time  as  shown  in  the  date  line  on  full-rate  tele¬ 
grams  and  day  letters,  and  the  time  of  receipt  at  destina¬ 
tion  as  shown  on  all  messages,  is  STANDARD  TIME. 
Received  at  1928  JUN  7  PM  10  29 

AB630  320  NL  5  EXTRA  1/141=SAN  FRANCISCO 
CALIF  7 

COMMISSIONER  OF  GENERAL  LAND  OFFICE  = 
WASHINGTON  DC  = 

ON  JUNE  FIRST  WE  FILED  IN  LOS  ANGELES  LAND 
OFFICE  APPLICATION  FOR  SODIUM  PROSPECT¬ 
ING  PERMIT  FOR  LANDS  IN  KERN  COUNTY  CALI¬ 
FORNIA  STOP  LAND  OFFICE  RECORD  SHOWS 
SOME  OF  THESE  LANDS  CLAIMED  UNDER  PLACER 
MINING  LAW  BUT  THESE  CLAIMS  ARE  INVALID 
BECAUSE  THEY  WERE  INITIATED  LONG  AFTER 
PASSAGE  OF  ACT  OF  FEBRUARY  TWENTY  FIVE 
NINETEEN  TWENTY  STOP 

•  •  •  • 

WE  RESPECTIVELY  ASK  THAT  ACTION  ON  ALL  OF 
THESE  MINERAL  ENTRIES  AND  PARTICULARLY 
ISSUANCE  OF  PATENT  BE  SUSPENDED  UNTIL 
CONSIDERATION  AND  DETERMINATION  OF  VA¬ 
LIDITY  OF  OUR  APPLICATION  FOR  PERMIT  STOP 
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OUR  CONTENTION  IS  THAT  THESE  LANDS  ARE 
SUBJECT  TO  DISPOSITION  ONLY  UNDER  PROVI¬ 
SIONS  OF  THE  LEASING  ACT  WITH  PAYMENT!  OF 
ROYALTY  TO  AND  SUPERVISORY  CONTROL  BY 
THE  GOVERNMENT  AND  THAT  BY  THE  PENDING 
MINERAL  ENTRIES  ABOVE  MENTIONED  THE  MIN¬ 
ERAL  CLAIMANTS  SEEK  TO  ACQUIRE  THJJSE 
LANDS  IN  VIOLATION  OF  THE  ACT  OF  FEBRUARY 
TWENTY  FIVE  NINETEEN  TWENTY  THEREBY  DE¬ 
PRIVING  THE  PUBLIC  OF  THE  BENEFITS  OF  THE 
PROVISIONS  OF  SUCH  ACT  STOP  OUR  APPLICA¬ 
TION  IS  BEING  FORWARDED  BY  LOS  ANGELES 
LAND  OFFICE  BUT  THIS  TELEGRAM  IS  SENT  (TO 
GUARD  AGAINST  THE  POSSIBILITY  OF  ANY  AC¬ 
TION  UPON  THE  MINERAL  ENTRIES  BEFORE  Y<t>U 
RECEIVE  THE  INFORMATION  BY  MAIL= 

BURNHAM  CHEMICAL  COMPANY 
433  CALIFORNIA  STREET. 


Pltf.  Ex.12 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 

046681 

UNITED  STATES 


DEPARTMENT  OF  THE  INTERIOR 


GENERAL  LAND  OFFICE 


Los  Angeles,  Cal.,  Jan.  21, 19^9 


Los  Angeles 
—044062  -  044251 
044266  -  044800 
045676  -  045801 
045946 
“N”  MAS 
Sodium  Lease  Ap¬ 
plication — Report. 

Incls.  AMS 

The  Commissioner  of  the  General  Land  Office, 

Washington,  D.  C.  j 

Sir*.  j 

Reference  is  made  to  your  letter  of  November  23, 1938  ifi 
re  sodium  permit  application  045676  filed  June  1,  1928  by 
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the  Burnham  Chemical  Company,  as  amended  June  2,  1928, 
and  conflicts  with  several  pending  applications. 

Proof  of  service  of  notice  of  your  letter  on  the  Burnham 
Chemical  Company  and  on  Harry  J.  Pothoff,  conflicting 
homestead  claimant  (044062)  is  herewith  transmitted. 

Sodium  lease  application  046681  filed  Jan.  16,  1929  by 
the  Burnham  Chemical  Company,  in  response  to  notice  of 
your  letter  and  report  of  the  Geological  Survey  that  the 
land  in  Sec.  24,  T.  11  N.,  R.  8  W,  covered  by  permit  appli¬ 
cation  045676,  is  subject  to  lease  only,  and  holding  said  per¬ 
mit  application  for  rejection  as  to  land  in  said  Sec.  24. 

No  further  action  has  been  taken  by  the  said  company. 

Report  is  also  made  that  no  action  has  been  taken  by 
Harry  J.  Pothof,  homestead  claimant. 

Very  respectfully, 

B.  B.  Smith,  Register. 

Received  Jan  26  1929  G.  L.  0. 

Pltf.  Ex.  14 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 

Received  Aug  24  1928  U.  S.  Land  Office,  Los  Angeles,  Cal. 

PROTEST 

NO . 


DEPARTMENT  OF  THE  INTERIOR 
UNITED  STATES  LAND  OFFICE 
LOS  ANGELES,  CALIFORNIA. 
UNITED  STATES  BORAX  COMPANY 


vs. 

BURNHAM  CHEMICAL  COMPANY 
Involving  application  045676  for  sodium  permit  made  by 
said  Burnham  Chemical  Company  on  SW14  of  SW% 
of  NE14,  Section  24,  T.  11  N.,  R.  8  W.,  S.  B.  M. 


I 
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Protest 

| 

Said  United  States  Borax  Company  hereby  protests  the 

above  application,  and  in  that  behalf  state  as  folipws: 

I 

*  *  *  # 

That  protestant  is  informed  and  believes  that  the  above 
named  Burnham  Chemical  Company  has  applied  for  a 
prospecting  permit  upon  the  said  SW1^  of  SW %  of  NE%, 
Section  24,  T.  11  N.,  Range  8  West,  S.  B.  M.,  claiming  a 
compliance  with  the  act  of  Congress  of  February  25,  1920, 
and  that  the  same  conflicts  with  the  rights  of  protestant 
herein,  as  follows : 

That  on  the  1st  day  of  August,  1928,  protestant  filec{  in 
said  Land  Office  its  application  for  patent,  L.  A.  ^o. 
045946,  for  the  so-called  Little  Placer  claim,  embracing  the 
said  SW1/*  of  the  SW1^  of  the  NE%  of  said  Section  £4. 
That  in  the  said  application  it  appears  that  said  protestant 
was  the  owner  of  and  in  the  possession  of  said  land  under 
and  by  virtue  of  a  mineral  location  made  thereon  on  or 
about  the  11th  day  of  August,  1926.  j 

That  on  said  11th  day  of  August,  1926,  protestant  was  jin 
the  possession  of  said  land  and  had  explored  the  same  and 
had  discovered  thereon  a  valuable  mineral  deposit,  namely 
borate  of  lime,  (popularly  known  as  borax),  of  large  quan¬ 
tity,  and  of  a  grade  to  be  commercially  valuable,  and  on 
said  day  duly  located  the  same  as  a  placer  mining  claim,  in 
full  compliance  with  all  the  local  rules  and  regulations  of 
the  laws  of  the  State  of  California  and  of  the  United  States 

relating  to  mining.  | 

•  *  *  * 

That  ever  since  said  11th  day  of  August,  1926,  protestant 
has  been  and  now  is  in  the  possession  of  said  land  and  thait 
said  possession  of  protestant  and  the  said  discovery  of  said 
borate  of  lime  and  all  of  said  acts  of  said  protestant  were 
long  prior  to  the  said  application  for  permit  of  said  Bumj- 
ham  Chemical  Company.  j 

That  protestant  has  thoroughly  explored  said  land  and 
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forming  its  belief  from  the  said  exploration  of  said  land 
and  the  indications  thereon,  and  within  the  boundaries  of 
said  land,  it  believes  and  so  states  that  there  does  not  exist 
within  said  boundaries  of  said  land  any  deposit  of  coal, 
phosphate,  oil,  oil  shale,  gas,  chlorides  or  sodium,  the  latter 
being  defined  in  said  act  as  being  chlorates,  sulphates,  car¬ 
bonates,  borates,  silicates  or  nitrates  of  sodium  dissolved 
in  and  soluble  in  water  and  accumulated  by  concentration 
or  any  other  mineral  deposit  other  than  said  borate  of 
lime. 

That  this  protest  is  not  collusive  or  speculative  but  is  in¬ 
stituted  and  will  be  diligently  pursued  in  good  faith. 

That  the  address  of  protestant  is  1014  Central  Building, 
Los  Angeles,  California. 

That  the  surface  of  said  land  is  smooth  and  nearly  level, 
with  a  gentle  slope  to  the  south,  and  the  soil,  which  is  a 
sandy  loam  formed  from  the  decomposition  of  granite,  is 
underlaid  with  a  thick  layer  of  shale  and  clay,  between  the 
strata  of  which  are  valuable  beds  of  borate  of  lime,  dis¬ 
closed  by  the  core  drill  above  described,  and  that  the  only 
deposit  of  valuable  mineral  in  said  property  is  rock  in 
place,  and  there  are  no  marshes  or  water  containing  min¬ 
erals  upon  said  land  so  far  as  discovered,  no  grass  or  tim¬ 
ber  thereon,  nor  any  other  vegetable  growth,  except  grease- 
wood,  the  said  land  being  of  the  character  known  as  desert 
land. 

WHEREFORE,  protestant  prays  that  said  application 
for  permit  be  denied  as  not  being  a  permit  comprehended 
within  the  provisions  of  the  act  of  February  25,  1920,  and 
further  that  the  lands  described  in  said  application  for 
permit  at  the  date  of  said  application  were  not  lands  owned 
by  the  United  States  within  the  purview  of  said  Act. 

UNITED  STATES  BORAX  COMPANY 
By  /s/  U.  S.  Miller 

Its  Attorney-in-fact. 

•  •  •  • 


Pltf.  Ex.  16 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 
UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

WASHINGTON 

Oct  25  19^8 

The  Commissioner,  j 

General  Land  Office. 

In  reply  to  your  letter  of  July  11,  1928  (Los  Angeles 
045676  “N”  GCD),  requesting  a  report  on  the  application 
of  the  Burnham  Chemical  Company  for  a  sodium  prospect¬ 
ing  permit  involving  the  following  described  land  in  Cali¬ 
fornia,  S.  B.  M. :  j 

T.  11 N.,  R.  7  W.,  Sec.  18,  Ey2,  NW% ; 

Sec.  20,  Ey2,  SW%. 

T.  11  N.,  R.  8  W.,  Sec.  24,  SW%  of  SW%  of 

NE%,  Sy2; 

Sec.  26,  N  %.  | 

The  records  of  the  Geological  Survey  indicate  that  the 
tracts  listed  in  Section  24,  T.  11  N.,  R.  8  W.,  contain  sodium 
salts  in  commercial  quantities  and  are  subject  to  entry  oply 
under  lease.  The  lands  in  Section  26  of  this  township  are 
properly  subject  to  inclusion  in  a  prospecting  permit. 

The  latest  state  map  of  California  available  in  the  Geo¬ 
logical  Survey  indicates  that  the  tracts  listed  in  T.  11  N., 
R.  7  W.,  are  in  San  Bernardino  County  and,  if  so,  are  njot 
properly  subject  to  the  provisions  of  the  sodium  act.  HoW- 
ever,  the  Survey  has  been  informed  that  the  west  boundary 
of  San  Bernardino  County  has  been  recently  shifted,  and  if 
so,  it  is  possible  that  the  lands  are  now  in  Kern  County  ad¬ 
joining  on  the  west.  If  such  boundary  adjustment  has  taken 
place  since  the  passage  of  the  sodium  act  (February  2&, 
1920),  it  is  a  matter  worthy  of  Departmental  consideration 
as  to  whether  or  not  lands  that  were  originally  excepted 
from  entry  under  the  provisions  of  the  leasing  act  are  no^v 
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subject  to  entry  under  this  act  because  of  a  shift  in  political 
boundaries. 

/s/  Julian  D.  Sears 

Acting  Director. 

Inclosure  218520 

Record  in  the  case. 


Pltf.  Ex.  17 


Filed  May  3  1949  Harry  M.  Hull,  Clerk 


Address  only  the  Commissioner  of  the  General  Land  Office 

UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
General  Land  Office 


Washington 


4/21/32 


In  reply  please  refer  to 
Los  Angeles  045676  “N”  CRB 
044251 
044266 
044800 
044801 
045946 
046681 
046504 

R.  contest  4636.  Register’s  deci¬ 
sion  affirmed.  Lease  application 
046504  rejected  and  046681  held 
for  rejection. 

Register, 

Los  Angeles,  California. 


Sir: 

Reference  is  made  to  sodium  prospecting  permit  appli¬ 
cation  045676,  Ey2,  N¥i/4  Sec.  18,  Ey2  SW%  Sec.  20,  T.  11 
N.,  R.  7  W.,  Sy2,  SW%  SW14  NE14  Sec.  24,  and  Ni/2  Sec. 
26,  T.  11  N.,  R.  8  W.,  filed  June  1,  1928,  by  the  Burnham 
Chemical  Company,  to  mineral  entries  044251,  044266  made 
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April  24,  1928,  for  the  Keen  and  Big  Keen  No.  2  placer 
mining  claims,  mineral  entries  044800  and  044801  jmade 
April  24,  1928,  and  March  21,  1928,  for  the  Tincal  If  os.  1 
and  2  placer  mining  claims,  mineral  application  045940  filed 
August  1,  1928,  for  the  Little  placer  mining  claim.  The 
Keen  placer  is  described  as  SE1^  Sec.  18,  the  Big  Keen 
No.  2,  lots  1  and  2  of  NW3^  Sec.  18,  T.  11  N.,  R.  7  W.|  and 
the  Little  Placer  embraces  SW1^  SW1^  NEaA  Sec.  24,  T. 
11  N.,  R.  8  W.  These  three  claims  are  owned  by  the  United 
States  Borax  Company.  The  Tincal  No.  1  placer  embrac¬ 
ing  SEi/L  Tincal  No.  2,  SW3,4  Sec.  24,  T.  11  N.,  R.  8  W., 
are  claimed  by  the  Western  Borax  Company.  All  of  these 
lands  with  other  lands  are  embraced  in  the  prospecting 
permit  application  filed  by  the  Burnham  Chemical  Com¬ 
pany.  j 

December  15,  1928,  John  C.  McMillan  filed  application 
046504  for  sodium  lease  for  the  S1/^  and  SW*4  SW14  NjE^ 
Sec.  24,  T.  11  N.,  R.  8  W.,  which  you  suspended  and  trans¬ 
mitted  to  this  office  without  publication  on  account  of  Con¬ 
flicting  applications  and  entries. 

January  21,  1929,  the  Burnham  Chemical  Company  filed 
application  046681  for  sodium  lease  on  S y2  and  S^A 
SW%  NE%  Sec.  24,  T.  11  N.,  R.  8  W.,  which  you  sus¬ 
pended  for  conflict  with  prior  lease  application  046504  qnd 
because  of  action  taken  by  this  office  November  23,  1928. 

October  25,  1928,  the  Geological  Survey  reported  that 
the  lands  in  Sec.  24,  T.  11  N.,  R.  8  W.,  contain  sodium  salts 
in  commercial  quantities  and  are  subject  to  entry  only 
under  lease.  ! 

By  telegram  of  June  7,  1928,  the  Burnham  Chemical 
Company  protested  the  issuance  of  patent  to  Western 
Borax  Company  for  the  Tincal  Nos.  1  and  2  placers  and 
to  the  United  States  Borax  Company  for  Keen  and  Big 
Keen  No.  2  placers,  alleging  that  the  deposits  contained 
in  the  lands  embraced  therein  are  subject  to  disposition 
only  under  the  provisions  of  the  leasing  act. 


1 


208 


Office  letter  of  November  23,  1928,  after  reciting  the 
facts  hereinabove  set  forth  and  the  fact  that  the  mineral 
applications  for  the  Tincal  Nos.  1  and  2  placers  are  based 
upon  a  discovery  of  sodium  borate,  and  that  this  office  is 
not  advised  as  to  what  knowledge,  if  any,  was  available  at 
the  date  of  the  location  of  said  claims  as  to  occurrence  of 
a  deposit  of  sodium  borate  in  the  land  applied  for  nor  as 
to  the  extent  of  the  deposit,  directed  that  a  hearing  between 
the  Burnham  Chemical  Company,  applicant  for  sodium 
permit,  and  the  United  States  and  Western  Borax  Com¬ 
pany,  claimants  under  the  mining  locations,  be  held  to  de¬ 
termine  whether  or  not  the  land  is  valuable  for  sodium  in 
any  of  the  forms  described  in  the  leasing  act  of  February 
25,  1920,  and  so  known  at  the  dates  of  the  respective  placer 
mining  locations.  It  further  stated  that  in  view  of  the  fact 
that  the  mining  locations  antedate  the  application  for  pros¬ 
pecting  permit,  the  burden  of  proof  will  rest  upon  the 
Burnham  Chemical  Company,  and  that  the  Government 
will  be  represented  at  the  hearing  in  order  that  all  facts 
relative  to  the  mineral  character  of  the  land  may  be  brought 
out. 

In  view  of  the  filing  by  the  Burnham  Chemical  Company 
on  January  21,  1929,  of  a  lease  application  on  S*4  and 
SW14  SW14  NE14  said  Sec.  24,  this  office  on  February  9, 
1929,  finally  canceled  that  company’s  permit  application 
045676  as  to  such  land  and  suspended  the  lease  applications 
of  McMillan  and  Burnham  Chemical  Company  pending  the 
outcome  of  the  hearing  ordered  by  letter  of  November  23, 

1928,  supra. 

Hearing  was  held  at  your  office  beginning  on  June  25, 

1929,  at  which  all  parties  were  present  with  counsel  and  at 
which  all  parties  except  J.  C.  McMillan  submitted  testi¬ 
mony.  The  Government  as  intervenor  was  represented  by 
counsel  and  testimony  was  submitted  in  its  behalf. 

February  12,  1931,  you  rendered  your  decision  in  the 
case  in  which  you  found  and  held  that  a  preponderance  of 
the  evidence  shows  that  as  to  the  sodium  borates,  tincal  and 
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kemite  which  have  been  discovered  upon  the  Sec.  24, 
the  kemite  is  a  primary  deposit  formed  by  molecular  re¬ 
placement  of  the  preexisting  shales  by  waters  or  vapors 
from  volcanic  hot  springs  which  carried  away  the  shale; 
that  the  tincal  is  secondary  to  the  kemite  and  was  forimed 
by  the  absorption  of  water  into  the  kemite,  and  that  neither 
is  a  deposit  formed  by  the  desiccation  of  waters  from  a 
lake  or  basin;  that  the  locators  of  the  Western  Borax  Com¬ 
pany’s  claims,  Tincal  Nos.  1  and  2  had  no  knowledge  when 
their  locations  were  made  on  July  23, 1926,  of  the  existence 
of  either  tincal  or  kernite  in  the  Kramer  District,  and  tihat 
the  discoveries  of  colemanite  and  ulexite  which  were  encoun¬ 
tered  on  these  claims  before  sodium  borate  was  reached, 
was  sufficient  to  validate  the  claims.  You  also  held  that 
as  to  the  three  mining  claims  of  the  United  States  Botax 
Company  the  evidence  shows  that  only  colmanite  and  ulex¬ 
ite  have  been  discovered  thereon  and  that  borate  of  sodipm 
has  not  been  discovered  nor  can  it  be  reasonably  presumed 
to  exist  thereon. 

You  further  found  that  the  borates  of  sodium  discovered 
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upon  the  Western  Borax  Company’s  claims  is  valuable 
solely  for  the  borate  radical,  B203  content ;  that  the  finished 
product  is  sold  upon  that  basis  and  where  the  sodium  is 
eliminated  it  is  rejected  and  no  use  is  made  of  it;  that 
where  it  is  not  eliminated,  it  is  not  an  essential  element  in 
the  commercial  uses  to  which  the  mineral  is  put,  and  that 
the  cost  of  producing  sodium  from  the  raw  mineral  would 
be  so  high  as  to  render  it  commercially  impractical. 

You  considered  the  language  employed  in  the  leasing  apt 
of  February  25, 1920  (41  Stat.  437),  “borates  xx  of  sodiupi 
dissolved  in  and  soluble  in  water,  and  accumulated  by 
concentration,”  and  concluded  that  this  language  limits 
the  application  of  the  law  to  the  compounds  therein  nameid 
when  found  in  brine  and  the  residues  thereof.  You  also 
held  that  kemite,  although  slowly  soluble  in  cold  water  is 
insoluble  in  a  practical  sense.  ! 
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Although  not  within  the  scope  of  the  hearing  as  set  forth 
in  office  letter  of  November  23, 1928,  supra,  evidence  as  to 
the  nature  of  the  mineral  deposit,  whether  lode  or  placer, 
was  submitted  and  you  held  that  the  deposits  are  generally 
related  to  a  lode,  but  that  other  related  formations  in  the 
vicinity  having  been  patented  as  placers,  the  customs  of 
the  district  should  prevail. 

You  recommended  that  the  applications  for  lease  be  re¬ 
jected  and  that  patents  as  applied  for  be  granted  to  the 
mineral  claimants. 

March  19,  1931,  the  Burnham  Chemical  Company  ap¬ 
pealed  from  your  decision  alleging  errors  of  law  and  fact 
and  on  June  18,  1931,  you  transmitted  the  record  to  this 
office. 

The  record  in  this  case  consisting  of  more  than  1400 
pages  of  testimony  and  numerous  exhibits,  has  now  been 
reviewed. 

The  point  at  issue  is  clearly  and  concisely  stated  in  the 
order  of  November  23,  1928,  for  hearing. 

As  to  the  location  of  and  discoveries  upon  the  five  placer 
mining  claims  here  involved,  the  evidence  shows  that  the 
Tincal  Nos.  1  and  2  claims  embracing  SE1/*  and  SW14 
respectively  of  Sec.  24,  T.  11  N.,  R.  8  W.,  were  located  on 
July  23, 1926,  discovery  of  ulexite  in  commercial  quantities 
vras  made  early  in  1927,  upon  Tincal  No.  1  placer  before 
kernite  vras  encountered  in  the  discovery  well.  Discovery 
on  the  Tincal  No.  2  placer  was  also  made  in  the  spring  of 
1927  following  shortly  after  the  discovery  on  the  Tincal  No. 
1  and  so  far  as  appears  in  the  same  manner ;  that  is,  ulexite 
in  commercial  quantities  was  first  encountered  followed, 
in  the  course  of  several  feet,  by  kernite. 

The  Little  placer,  SW14  SW%  NE*4  Sec.  24,  T.  11  N., 
R.  8  W.,  was  located  by  the  United  States  Borax  Company 
on  August  11,  1927,  and  a  discovery  of  lime  borates  was 
made  on  September  5,  1927. 

The  Keen  placer  located  October  3,  1924,  for  SE14  and 
Big  Keen  No.  2,  located  May  2,  1925,  for  lots  1  and  2  of 
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NW14  Sec.  18,  T.  11  N.,  R.  7  W.,  were  conveyed  to  the 
United  States  Borax  Company  on  January  7,  1926.  As  to 
these  two  claims  the  evidence  fails  to  show  when  discoyeries 
were  made  thereon.  LeRoy  D.  Osborne,  a  witness  fo|r  the 
United  States  Borax  Company,  testified  upon  cross-  exami¬ 
nation  with  reference  to  these  claims  that  “I  am  pretty 
sure  there  had  been  no  discoveries  made  prior  to  that 
time”  (referring  to  some  time  subsequent  to  Mar^h  7, 
1926),  and  he  added  that  as  far  as  he  knew  the  discoveries 
which  he  made  thereon  were  the  first  discoveries  thajt  he 
knew  anything  about.  Beyond  these  statements,  which 
cannot  be  taken  as  establishing  the  fact  that  no  discovery 
was  made  prior  to  that  date,  the  record  is  silent  as  to  ?uch 
dates. 

As  no  location  is  complete  until  a  valid  discovery  is 
made,  these  dates  are  material.  The  record  fails  to  'dis¬ 
close  them  and  in  order  to  determine  them,  recourse  to  the 
showings  made  in  the  applications  for  patent  is  necessary. 
These  show  that  the  discovery  was  made  upon  the  Keen 
placer  in  drill  hole  No.  50  in  May  1926,  and  upon  the  Big 
Keen  No.  2  placer  in  drill  hole  No.  62  in  March  1927. 

These  discoveries  appear  to  have  been  made  subsequent 
to  the  date  of  sale  of  the  claims  to  the  United  States  Botax 
Company  and  unless  discoveries  were  made  upon  the  claims 
prior  to  that  date,  the  said  claims  would  be  invalid  to  the 
extent  of  all  but  the  20-acre  tract  containing  the  discovery 
as  to  each  claim,  but  as  this  question  is  not  involved  in  the 
instant  proceeding  but  is  one  that  is  solely  between  the 
Government  and  the  mineral  claimant,  it  will  be  considered 
if  and  when  the  applications  for  patent  are  adjudicated,  j 

The  mineral  now  known  as  kernite  was  first  encountered 
in  a  well  drilled  on  NE14  Sec.  24,  T.  11  N.,  R.  8  W.,  jin 
August  or  September  1925,  but  so  far  as  the  record  dis¬ 
closes  the  nature  of  the  mineral  was  not  definitely  ascer¬ 
tained  at  that  time.  In  any  case  its  chemical  composition 
w^as  not  generally  known  until  some  undertermined  date 
after  August,  1926,  when  it  was  encountered  in  a  shaft 
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which  was  excavated  on  that  subdivision  by  the  Pacific 
Coast  Borax  Company. 

Contestant  endeavored  to  show  that  the  existence  of 
sodium  borates  upon  the  NE%  of  said  Sec.  24  was  known 
to  the  locators  of  the  five  placer  claims  herein  prior  to  the 
dates  of  their  validation  by  discoveries,  and  that  this 
knowledge  was  sufficient  to  put  them  on  notice  on  such 
dates  that  the  lands  within  the  limits  of  each  of  the  said 
claims  contained  borates  of  sodium.  Evidence  was  intro¬ 
duced  to  show  that  some  of  the  locators  of  the  Tincal  Nos. 
1  and  2  placers  were  in  favorable  positions  to  learn  of  the 
discovery  of  the  new  mineral,  as  that  one  was  employed  in 
the  shaft  that  was  being  sunk  on  NE14  Sec.  24,  that  one 
had  been  employed  by  C.  M.  Rasor,  Manager  of  the  Pacific 
Coast  Borax  Company,  that  some  of  the  persons  who  tes¬ 
tified  at  a  hearing  in  court  at  Bakersfield,  California,  late 
in  1925  to  determine  possessory  rights  to  NE%  Sec.  24, 
knew  of  the  discovery  of  sodium  borates  in  a  well  on  that 
subdivision,  and  that  the  name,  Tincal,  used  for  the  two 
claims  in  Sy2  Sec.  24,  indicated  some  knowledge  of  the  dis¬ 
covery  of  sodium  borates  in  the  vicinity  and  the  hope  that 
such  mineral  would  be  encountered  there. 

The  evidence  shows  that  the  locator  who  worked  on  the 
shaft  in  NE*4  Sec.  24  quit  while  it  was  still  in  the  over¬ 
burden.  The  locator  employed  by  Rasor  denied  any  knowl¬ 
edge  of  a  previous  discovery  of  borates  of  sodium.  Those 
witnesses  here  who  had  attended  the  trial  at  Bakersfield 
denied  that  they  heard  any  talk  there  about  a  new  mineral 
or  any  discovery  of  sodium  borate  and  the  testimony  there 
adduced  as  quoted  and  referred  to  in  the  record  does  not 
disclose  any  mention  of  such  a  discovery.  William  M. 
Balling,  a  principal  locator  of  the  Tincal  claims  testified 
that  the  use  of  that  name  had  no  connection  with  any 
knowledge  of  the  existence  or  hope  of  discovery  of  sodium 
borates,  but  that  he  desired  a  name  that  had  not  been 
already  used  in  the  Kramer  field. 
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In  the  face  of  the  positive  testimony  of  the  witnesses  the 
circumstances  mentioned  clearly  fail  to  establish  prior 
knowledge  on  the  part  of  the  locators  of  discoveries  of 
sodium  borates  in  the  district  or  to  show  that  the  locations 
were  made  for  the  purpose  of  obtaining  title  to  the  land 
because  of  its  value  for  borates  of  sodium. 

As  to  the  Big  Keen  No.  2  and  Little  placer  it  appears 
that  the  owners  thereof  undoubtedly  knew  that  kemitej  had 
been  discovered  on  the  NE14  said  Sec.  24,  prior  to  the  dates 
of  discovery  upon  the  claims.  As  to  whether,  because  of 
this,  they  knew  or  had  reason  to  believe  that  the  lpnds 
contained  sodium  borates,  the  evidence  shows  that  there 
are  no  surface  indications  from  which  the  presence  of  min¬ 
erals  under  the  ground  could  be  presumed.  The  presence 
of  outcropping  lava  in  the  neighborhood  is  a  favorable  but 
by  no  means  accurate  indication  of  the  presence  of  borajtes, 
but  such  outcroppings  cannot  in  any  way  be  relied  upon  to 
indicate  a  possibility  that  sodium  will  be  discovered  in  the 
land. 

The  record  shows  that  kernite  was  not  encountered  in 
drill  hole  No.  50  on  the  SW1/*.  Sec.  24  and  drill  hole  Noi  64 
on  the  Little  placer,  although  both  of  these  wells  were  sunk 
to  depths  greater  than  those  at  which  kernite  was  encoun¬ 
tered  in  neighboring  wells  and  no  intervening  fault  is 
shown  to  exist.  It  also  appears  that  a  well  in  the  NW^ 
Sec.  18,  T.  11  N.,  R.  7  W.,  approximately  three-fourth  rdile 
north  of  the  shaft  in  NE*4  said  Sec.  24,  penetrated  to  lajva 
bed  rock  without  encountering  any  kernite  or  tincal.  A 
well  drilled  in  the  SE%  Sec.  18,  encountered  no  borates, 
one  in  the  SW%  Sec.  18  reached  borates  at  580  feet,  put 
did  not  disclose  any  borates  of  sodium.  A  well  approxi¬ 
mately  one-fourth  mile  north  of  the  said  shaft  in  NE14 
Sec.  24  reached  lava  with  no  showing  of  borates  of  sodium 
and  a  well  925  feet  south  and  1195  feet  west  of  the  NE 
comer  of  Sec.  24  was  drilled  to  a  depth  of  605  feet  with 
no  showing  of  borates.  The  record  also  shows  that  the 
limit  of  the  deposits  of  borates  of  sodium  in  at  least  ope 
direction  has  apparently  been  reached  both  in  the  shaft 


1 


214 


on  the  NE14  of  Sec.  24  and  in  a  shaft  since  excavated  on 
the  SW14  of  that  section.  The  Little  placer  joins  the  Tin- 
cal  No.  1  placer  on  the  north  and  is  conveniently  located 
with  respect  to  the  deposit  of  sodium  borate  encountered 
upon  that  claim,  but  the  evidence  does  not  show  that  the 
locators  of  the  Little  placer  knew  of  any  discovery  of 
borate  of  sodium  on  the  Tincal  No.  1  claim  prior  to  the 
date  of  the  discovery  of  lime  borates  thereon.  In  view  of 
the  fact  that  considerable  prospecting  in  the  locality  has 
demonstrated  that  areas  in  the  close  vicinity  of  proven 
deposits  are  apparently  barren  of  such  deposits,  it  would 
appear  that  said  deposits  are  limited,  and  that  nothing 
short  of  exploration  can  determine  the  presence  of  these 
minerals  upon  any  subdivision. 

It  is  also  the  opinion  of  all  but  one  of  the  several  wit¬ 
nesses  who  testified  for  contestees  and  for  the  United 
States  that  the  deposits  of  sodium  borate  are  limited. 
LeRoy  D.  Osborne,  the  witness  for  the  United  States  Borax 
Company,  did  testify  that  he  considered  the  kernite  de¬ 
posits  in  NE  corner  of  Sec.  24,  T.  11  N.,  R.  8  W.,  extended 
eastward  and  northward  on  to  the  Keen  and  Big  Keen  No. 
2  placers,  but  the  weight  of  the  testimony  is  that  the  de¬ 
posits  are  of  limited  extent;  that  a  discovery  thereof  upon 
one  tract  does  not  warrant  the  assumption  that  the  mineral 
will  be  encountered  upon  an  adjoining  subdivision.  It  is 
also  significant  that  the  Burnham  Chemical  Company  filed 
application  for  prospecting  permit  instead  of  a  lease  on 
June  1,  1928,  after  the  knowledge  of  the  discovery  in  the 
NE  corner  of  Sec.  24  was  generally  known.  G.  B.  Burnham, 
its  president,  states  as  follows:  “I  wanted  to  be  sure  that 
there  was  borax  on  the  property  before  I  naturally  agreed 
to  take  a  lease  and  do  a  lot  of  development,  x  x.”  The 
discovery  of  kernite  by  the  Pacific  Coast  Borax  Company 
in  Sec.  24  was  known  to  the  Geological  Survey  in  1927,  but 
it  was  not  until  October  25, 1928,  after  the  kernite  had  been 
discovered  in  the  SE%  and  SW 14.  Sec.  24,  that  those  sub¬ 
divisions  and  SW14  SW14  NE%  said  Sec.  24  were  classi¬ 
fied  as  subject  to  lease. 
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Much  of  the  record  is  devoted  to  an  attempt  to  prove 
that  kemite  is  a  fumarolic  deposit  which  replaced  Shale 
and  not  a  formation  accumulated  by  concentration  from 
solution  in  a  body  of  water  and  that  it  is  not  soluble  and 
therefore  not  subject  to  the  sodium  provisions  of  the  act 
of  February  25,  1920.  An  attempt  was  also  made  to  show 
that  the  deposit  is  more  analogous  to  a  lode  than  to  a 
placer,  and  it  was  also  claimed  that  sodium  could  nbt  be 
produced  commercially  from  the  compound  and  was  of  no 
value  when  used  in  conjunction  with  the  borates  contained 
therein. 

In  view  of  the  fact  that  the  record  shows  that  valid  dis¬ 
coveries  of  lime  borates  were  made  upon  the  claims  before 
kernite  was  discovered  or  known  to  exist  therein,  it  is  not 
considered  necessary  to  review  the  evidence  as  to  the  origin 
of  the  mineral,  its  solubility  or  the  question  of  the  com¬ 
mercial  value  of  the  sodium. 

It  is  clear  from  a  consideration  of  all  the  evidence  that 
the  lands  within  the  Tincal  Nos.  1  and  2,  the  Keen,  Big 
Keen  No.  2  and  the  Little  placer  were  not  known  to  be 
valuable  for  sodium  in  any  of  the  forms  described  in  the 
leasing  act  of  February  25,  1920,  at  the  dates  of  validation 
of  the  said  claims  by  discoveries  of  other  minerals  and  that 
the  locations  were  not  made  for  the  purpose  of  acquiring 
probable  deposits  of  sodium  borates  in  the  lands.  Accord¬ 
ingly,  your  decision  is  to  that  extent  affirmed  and  le^se 
application  046504  is  rejected  and  045676  is  held  for  rejec¬ 
tion  subject  to  contestant’s  right  of  appeal  to  the  Secretary 
of  the  Interior  within  30  days  from  notice. 

Advise  the  parties  hereof,  and  that  if  no  appeal  is  filed 
within  the  time  allowed,  this  decision  will  become  final, 
lease  application  045676  of  Burnham  Chemical  Company 
will  be  rejected  and  the  case  will  be  closed  without  further 
notice.  j 

Very  respectfully, 

(Sgd.)  C.  C.  Moore 

Commissioner.  | 
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on  the  NE14  of  Sec.  24  and  in  a  shaft  since  excavated  on 
the  SW14  of  that  section.  The  Little  placer  joins  the  Tin- 
cal  No.  1  placer  on  the  north  and  is  conveniently  located 
with  respect  to  the  deposit  of  sodium  borate  encountered 
upon  that  claim,  but  the  evidence  does  not  show  that  the 
locators  of  the  Little  placer  knew  of  any  discovery  of 
borate  of  sodium  on  the  Tincal  No.  1  claim  prior  to  the 
date  of  the  discovery  of  lime  borates  thereon.  In  view  of 
the  fact  that  considerable  prospecting  in  the  locality  has 
demonstrated  that  areas  in  the  close  vicinity  of  proven 
deposits  are  apparently  barren  of  such  deposits,  it  would 
appear  that  said  deposits  are  limited,  and  that  nothing 
short  of  exploration  can  determine  the  presence  of  these 
minerals  upon  any  subdivision. 

It  is  also  the  opinion  of  all  but  one  of  the  several  wit¬ 
nesses  who  testified  for  contestees  and  for  the  United 
States  that  the  deposits  of  sodium  borate  are  limited. 
LeRoy  D.  Osborne,  the  witness  for  the  United  States  Borax 
Company,  did  testify  that  he  considered  the  kernite  de¬ 
posits  in  NE  corner  of  Sec.  24,  T.  11  N.,  R.  8  W.,  extended 
eastward  and  northward  on  to  the  Keen  and  Big  Keen  No. 
2  placers,  but  the  weight  of  the  testimony  is  that  the  de¬ 
posits  are  of  limited  extent ;  that  a  discovery  thereof  upon 
one  tract  does  not  warrant  the  assumption  that  the  mineral 
will  be  encountered  upon  an  adjoining  subdivision.  It  is 
also  significant  that  the  Burnham  Chemical  Company  filed 
application  for  prospecting  permit  instead  of  a  lease  on 
June  1,  1928,  after  the  knowledge  of  the  discovery  in  the 
NE  corner  of  Sec.  24  was  generally  known.  G.  B.  Burnham, 
its  president,  states  as  follows:  “I  wanted  to  be  sure  that 
there  was  borax  on  the  property  before  I  naturally  agreed 
to  take  a  lease  and  do  a  lot  of  development,  x  x.”  The 
discovery  of  kernite  by  the  Pacific  Coast  Borax  Company 
in  Sec.  24  was  known  to  the  Geological  Survey  in  1927,  but 
it  was  not  until  October  25, 1928,  after  the  kernite  had  been 
discovered  in  the  SE1/*  and  SW^  Sec.  24,  that  those  sub¬ 
divisions  and  SW14  SW14  NE%  said  Sec.  24  were  classi¬ 
fied  as  subject  to  lease. 
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Much  of  the  record  is  devoted  to  an  attempt  to  jirove 
that  kemite  is  a  fumarolic  deposit  which  replaced  shale 
and  not  a  formation  accumulated  by  concentration  from 
solution  in  a  body  of  water  and  that  it  is  not  solublel  and 
therefore  not  subject  to  the  sodium  provisions  of  the  act 
of  February  25, 1920.  An  attempt  was  also  made  to  show 
that  the  deposit  is  more  analogous  to  a  lode  than  to  a 
placer,  and  it  was  also  claimed  that  sodium  could  ndt  be 
produced  commercially  from  the  compound  and  was  of  no 
value  wThen  used  in  conjunction  with  the  borates  contained 
therein. 

In  view  of  the  fact  that  the  record  shows  that  valid  dis¬ 
coveries  of  lime  borates  were  made  upon  the  claims  before 
kernite  was  discovered  or  known  to  exist  therein,  it  is  not 
considered  necessary  to  review  the  evidence  as  to  the  origin 
of  the  mineral,  its  solubility  or  the  question  of  the  Com¬ 
mercial  value  of  the  sodium.  j 

It  is  clear  from  a  consideration  of  all  the  evidence  that 
the  lands  within  the  Tincal  Nos.  1  and  2,  the  Keen,  iBig 
Keen  No.  2  and  the  Little  placer  were  not  known  to1  be 
valuable  for  sodium  in  any  of  the  forms  described  in  ithe 
leasing  act  of  February  25,  1920,  at  the  dates  of  validation 
of  the  said  claims  by  discoveries  of  other  minerals  and  tjiat 
the  locations  were  not  made  for  the  purpose  of  acquiring 
probable  deposits  of  sodium  borates  in  the  lands.  Accord¬ 
ingly,  your  decision  is  to  that  extent  affirmed  and  le^se 
application  046504  is  rejected  and  045676  is  held  for  rejec¬ 
tion  subject  to  contestant’s  right  of  appeal  to  the  Secretary 
of  the  Interior  within  30  days  from  notice. 

Advise  the  parties  hereof,  and  that  if  no  appeal  is  filjed 
within  the  time  allowed,  this  decision  will  become  final, 
lease  application  045676  of  Burnham  Chemical  Compahy 
will  be  rejected  and  the  case  will  be  closed  without  further 
notice. 

Very  respectfully,  j 

(Sgd.)  C.  C.  Moore  j 

Commissioner. 
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Pltf.  Ex.  19 

Filed  May  3  1949  Harry  M.  Hull,  Clerk 
UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Solicitor 
Washington 

M.  27659.  July  22,  1935 

The  Honorable 

The  Secretary  of  the  Interior. 

My  dear  Mr.  Secretary: 

You  have  asked  that  I  consider  a  memorandum  from  the 
Director  of  Investigations  to  which  are  attached  certain 
records  of  the  General  Land  Office  and  numerous  commu¬ 
nications  from  Mr.  Charles  R.  Price  of  Los  Angeles,  Cali¬ 
fornia,  which,  considered  together,  question  the  legality  of 
the  action  of  the  department  heretofore  taken  in  allowing 
certain  lands  in  Sec.  24,  T.  11  N.,  R.  8  W.,  S.  B.  M.,  Cali¬ 
fornia,  containing  valuable  deposits  of  sodium  borate,  to 
be  entered  and  patented  under  the  general  mining  laws. 

The  records  show  that  on  December  30,  1930,  Mr.  Price 
filed  application  Los  Angeles  048947  for  a  permit  to  pros¬ 
pect  for  sodium  under  the  provisions  of  the  leasing  act  of 
February  25,  1920  (41  Stat.  437),  for  all  of  the  N^4  Sec. 
24  except  the  SE%  SW%  NE14.  On  that  date  the  lands 
applied  for  had  the  following  status:  The  NW%  was 
embraced  in  a  patent  issued  June  11,  1925,  to  the  United 
States  Borax  Company,  the  patent  being  based  on  a  placer 
location  made  May  16, 1917,  which  was  alleged  in  the  patent 
application  (034468)  to  be  valuable  for  “ borates  of  lime”; 
the  N%  NE14,  SE14  NE14  and  N y2  SW*4  NE14  were 
embraced  in  a  patent  issued  April  9,  1927,  to  William 
Melville  Dowsing  et  al.,  the  patent  being  based  on  the 
location  of  the  Coburg  No.  5,  a  placer  location  made  Janu¬ 
ary  1,  1925,  which  was  alleged  in  the  patent  application 
(042640)  to  be  valuable  for  ‘ ‘ boric  acid  bearing  material”; 
and  the  SW14  SW14  NE^  was  embraced  in  mineral  appli- 
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cation  (045946)  filed  August  1,  1928,  by  the  United  States 
Borax  Company  for  the  Little  Placer  based  on  location  and 
discovery,  on  August  11,  1926,  of  “ borate  of  lime”  (popu¬ 
larly  known  as  borax)  in  large  quantity,  and  of  a  grade  to 
be  commercially  valuable.  Final  certificate  for  that  latter 
location  issued  on  August  1,  1933,  and,  subsequently,  a 
favorable  report  was  submitted  thereon  by  a  special  agent 
of  the  Bureau  of  Investigations. 

In  his  application  Price  showed  that  he  was  aware  of  the 
oustanding  patents  and  mineral  application  but  he  ques¬ 
tioned  the  legality  of  their  issuance  and  allowance  on  the 
basis  that  the  lands  contained  sodium  borate,  and  that  such 
a  deposit  was  a  valuable  deposit  of  sodium  subject  only  to 
disposition  under  the  leasing  act  and  expressly  withdrawn 
from  disposal  in  any  other  manner  by  section  34  of  said 
act. 

On  January  29, 1931,  the  register  rejected  the  application 
of  Price  because  of  the  status  of  the  land  as  above  set 
forth. 

Before  Price  filed  his  application,  the  Burnham  Chemical 
Company  had  filed  a  like  application  covering  among  other 
tracts  the  SW14  SW14  NE14  of  Sec.  24,  and  was  allowed 
to  prosecute  proceedings  before  the  local  register,  in  which 
the  Government  intervened,  against  the  conflicting  mineiial 
claimants  on  the  charge  that  the  lands  involved  were  valu¬ 
able  for  sodium  in  one  of  the  forms  described  in  the  leasing 
act  of  February  25,  1920,  and  that  that  fact  was  known  on 
the  date  of  the  respective  mining  locations.  In  view  <j)f 
this  proceeding  involving  the  same  questions  raised  biy 
Price,  the  appeal  from  the  rejection  of  his  application  was 
held  in  abeyance  pending  final  determination  of  the  content 
brought  by  the  Burnham  Chemical  Company.  On  the  evi¬ 
dence  adduced  in  that  contest,  the  Department  by  decision 
of  March  8,  1933,  affirmed  the  concurring  decisions  beloy 
which  rejected  contestant’s  permit  application,  and  held 
in  substance  that  the  sodium  borate  deposits  found  in  Sec?. 
24  were  not  within  the  purview  of  section  23  of  the  leasing 
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act  prior  to  its  amendment  by  the  act  of  December  11,  1928 
(45  Stat.  1019),  and,  therefore,  that  the  validity  of  the 
mining  locations  involved,  based  upon  discoveries  of  cole- 
manite  and  ulexite  (lime  borates)  in  commercial  quantities, 
was  not  affected  by  knowledge  or  belief  that  the  lands  con¬ 
tained  sodium  borates.  In  reliance  on  that  construction 
of  the  leasing  act  and  the  outstanding  patents,  the  Depart¬ 
ment  by  decision  of  August  18,  1933,  affirmed  the  rejection 
of  the  application  of  Price. 

In  several  letters  to  the  Department,  received  both  prior 
to  and  subsequent  to  the  departmental  decisions  above 
mentioned,  Price  urged  that  action  be  taken  to  set  aside 
the  patents  and  mineral  application  mentioned.  Not  only 
did  he  challenge  the  correctness  of  the  conclusion  that  the 
sodium  borate  deposits  found  on  the  land  were  not  within 
the  provisions  of  the  leasing  act  as  it  stood  before  amend¬ 
ment,  but  he  contended  that  it  was  error  to  allow  entry 
and  patent  of  these  lands  as  placer  locations.  He  further 
alleged  that  the  title  under  the  mining  act  was  procured 
by  fraud  to  which  officials  of  the  Land  Department  were 
privies. 

The  Director  of  Investigations  calls  attention  to  the 
departmental  decisions  mentioned,  to  the  record  in  042640 
and  to  the  charges  by  Price,  requesting  an  opinion  as  to 
the  advisability  of  a  suit  to  set  aside  the  patent  to  Dowsing 
et  al. 

Assuming  for  the  purpose  of  argument  that  the  patent 
to  Dowsing  et  al.  was  issued  without  authority  of  law,  and 
therefore  by  mistake,  and  that  relief  in  equity  might  have 
been  afforded  ( Mullan  v.  United  States,  118  TJ.  S.  271), 
nevertheless,  as  six  years  have  elapsed  from  the  date  of 
issuance  of  the  patent,  suit  to  set  it  aside  is  barred  by  the 
act  of  March  3,  1891  (26  Stat.  1093),  United  States  v. 
Chandler-Dunbar  Co.  (209  U.  S.  447).  But,  if  fraud  existed 
in  connection  with  the  procurement  of  the  patent,  the  result 
would  be  otherwise,  for  the  statute  of  limitations  would 
not  begin  to  run  until  the  discovery  of  the  fraud.  Explora- 
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tion  Company,  Ltd.,  et  al.  v.  United  States  (247  U.  S.  435). 

Nothing  is  seen  in  the  present  record  that  would  consti¬ 
tute  sufficient  evidence  to  seek  to  set  aside  the  patent!  for 
fraud.  The  record  shows  that  prior  to  the  issuance  of 
patent,  field  investigation  and  report  were  made  in  wjhich 
it  was  stated  that  the  locations  were  made  in  good  f^ith; 
that  colemanite  (a  calcium  borate)  had  been  discovered; 
and  that  such  deposits  had  a  distinct  mineral  value.  Report 
was  also  made  that,  below  this  deposit  of  colemanite,  raizor- 
ite,  a  newly  discovered  mineral  which  assayed  36  percent 
anhydrous  boric  acid,  had  been  encountered  and  was  being 
mined  and  shipped  from  the  claim.  The  abstract  of  title 
filed  with  the  application  shows  an  agreement  between  the 
locators  of  the  Coburg  No.  5  placer  and  the  United  States 
Borax  Company,  made  January  14,  1926,  wherein  the 
former  agreed  to  sell  to  the  latter  the  claim  in  question, 
and  in  which  it  was  provided  that  the  deed  for  the  l^nd 
should  be  placed  in  escrow  until  the  purchase  money  yas 
paid.  The  characterization  of  the  mineral  discovered  as 
“boric  acid  bearing  material’ ’  seems  to  be  an  apt  phrase 
for  describing  the  deposits  found.  While,  in  the  procure¬ 
ment  of  the  patent,  specific  attention  does  not  seem  to  have 
been  drawn  to  the  fact  that  “razorite”  was  a  sodijim 
borate,  and  while  no  question  was  raised  as  to  whether; or 
not  such  a  deposit  was  subject  to  the  provisions  of  the 
leasing  act,  the  subsequent  decisions  of  the  Department 
indicate  that,  had  those  matters  been  raised,  it  probably 
would  not  have  affected  the  action  of  the  Department  in 
granting  the  patent.  It  also  should  be  noted,  in  connection 
with  the  contentions  of  Price,  that  the  record  shows  tityat 
the  deposit  was  located  and  patent  was  sought  for  the  land 
both  as  lode  and  placer  on  account  of  the  uncertainty  as  ta 
the  proper  mode  of  acquiring  title,  and  that  the  General 
Land  Office,  considering  both,  directed  patent  to  be  issued 
as  a  placer  claim. 
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What  matters,  then,  have  been  presented  since  the  issu¬ 
ance  of  patent  tending  to  show  that  the  Department  was 
misled  and  deceived  by  the  representations  of  the  patent¬ 
ees  ?  It  appears  that  there  are  none  other  than  a  statement 
by  Mr.  Price  that  the  locators  were  dummies  used  by  the 
Borax  Consolidated,  Ltd-,  a  British  corporation,  or  its 
alleged  subsidiaries,  the  United  States  Borax  Company  or 
the  Pacific  Coast  Borax  Company,  to  locate,  enter  and 
obtain  patent  for  the  claim.  The  statement  is  not  sup¬ 
ported  by  evidential  facts  and  appears  to  be  based  on 
common  report  that  William  Melvin  Dowsing,  both  a  lo¬ 
cator  and  one  of  the  patentees,  was  related  to  the  chairman 
of  the  Board  of  Borax  Consolidated,  Ltd.,  and  that  certain 
of  his  associate  locators  are  shown  as  locators  on  numerous 
other  claims  in  the  locality,  acquired  by  one  or  the  other 
of  these  companies,  and  were  or  are  in  their  employ.  These 
reports,  if  true,  may  be  sufficient  to  warrant  investigation 
as  to  the  bona  fides  of  the  locators,  but  certainly  they  are 
not  enough  to  institute  a  suit  at  the  present  time  on  the 
ground  that  the  locations  were  fraudulent.  I  am  of  the 
opinion,  therefore,  that  no  sufficient  evidence  of  fraud  is 
now  available  to  justify  the  institution  of  a  suit  to  set  the 
patent  aside.  If,  however,  further  evidence  of  fraud  can 
be  submitted  by  Mr.  Price  or  can  be  disclosed  by  the  sug¬ 
gested  investigation  into  the  bona  fides  of  the  locators,  the 
advisability  of  the  institution  of  proceedings  should  be 
again  considered  in  the  light  of  that  new  evidence. 

Whether  the  United  States  Borax  Company,  the  trans¬ 
feree  of  the  patentees,  may,  by  reason  of  the  alienage  of 
its  stockholders,  be  disqualified  to  hold  title  to  private 
property,  which  the  land  becomes  on  the  issuance  of  patent, 
is  not  a  matter  controlled  by  Federal  law  or  within  the 
jurisdiction  of  the  administrative  agencies  of  the  United 
States ;  the  constitution  and  laws  of  the  State  of  California 
are  controlling  and  determinative  of  the  procedure  to  be 
followed  if  such  a  disqualification  does  exist.  Section  2326, 
Revised  Statutes ;  Lindley  on  Mines,  section  237,  and  cases 
cited. 
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Turning  now  to  the  patent  issued  to  the  United  States 
Borax  Company  upon  entry  034468,  it  will  be  observed 
that  this  claim  was  located  and  mineral  was  discovered  in 
commercial  quantities  prior  to  the  leasing  act.  It  was 
therefore  saved  by  section  37  thereof  from  its  operation, 
irrespective  of  the  character  of  mineral  disclosed.  There 
is  nothing  stated  impugning  the  bona  fides  of  the  location. 
Even  if  the  stockholders  of  the  patentee  company  A^ere 
in  whole  or  in  part  aliens,  the  company  presented  its  Cer¬ 
tificate  of  incorporation  showing  its  organization  under 
the  laws  of  West  Virginia,  which  was  sufficient  proof  of 
its  citizenship  and  capacity  to  locate  and  hold  mining 
claims.  Section  2321,  Revised  Statutes ;  paragraph  66, 
Mining  Regulations ;  Rose  Lode  Claim ,  22  L.  D.  83 ;  Silver 
King  Mining  Co.,  20  L.  D.  116. 

Unlike  the  leasing  act,  the  mining  law  imposed  no  dis¬ 
qualifications  upon  corporations  to  acquire  interests;  in 
mineral  land  by  reason  of  alienage  of  stockholders,  and  it 
has  been  the  uniform  practice  of  the  Department,  in  har¬ 
mony  with  the  decisions  of  the  courts,  to  consider  a  prop¬ 
erly  authenticated  certificate  of  organization  under  the 
law  of  any  State  or  territory  as  conclusive  evidence  of 
citizenship.  See  Doe  v.  Waterloo  Mining  Co.  (70  Fed. 
455) ;  Jackson  v.  White  Cloud  G.  M.  Co.  (36  Colo.  122,  85 
Pac.  639) ;  Lindley  on  Mines,  section  226. 

With  respect  to  unpatented  mineral  entry  045946  for  fhe 
SWi/4  SW14  NE14,  the  contention  of  Mr.  Price  that  this 
entry  is  invalid  rests  on  two  propositions,  one  of  fact  afid 
one  of  law:  (1)  the  tract  was  known  to  be  valuable  for 
sodium  within  the  meaning  of  the  leasing  act  on  Augfist 
11,  1926,  the  date  of  location  of  the  claim  and  discovery  lof 
the  lime  or  calcium  borate  upon  which  the  validity  of  the 
claim  is  predicated;  and  (2)  the  deposit  was  withdrawn 
from  mining  location  by  the  general  leasing  act. 

As  to  the  first  proposition,  the  evidence  and  the  finding 
in  the  contest  by  the  Burnham  Chemical  Company  was  that 
deposits  of  lime  borates  only  were  encountered  on  this 
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claim  in  commercial  quantities,  and  these  discoveries  had 
a  present  as  well  as  potential  value,  notwithstanding  the 
fact  that  the  properties  have  subsequently  been  used  ex¬ 
clusively  for  the  production  of  sodium  borate  (kemite  and 
tincal)  in  connection  with  the  manufacture  of  borax  and 
boric  acid.  Let  it  be  assumed,  however,  that  the  prior 
disclosure  of  valuable  deposits  of  sodium  borates  in  close 
proximity  to  this  claim  were  such  as  reasonably  to  induce 
the  belief  that  similar  sodium  borate  deposits  existed  at 
greater  depth  thereon,  and  that  the  location  and  proceed¬ 
ings  to  acquire  title  were  inspired  by  this  belief.  Even 
such  a  state  of  facts  would  not  affect  the  rights  of  the 
owners  of  the  Little  Placer  claim,  unless  the  second  propo¬ 
sition  relied  upon  by  Mr.  Price  is  sound. 

Contrary  to  the  contention  of  Mr.  Price,  section  34  of 
the  leasing  act  has  no  bearing  on  the  question  presented. 
This  section  had  reference  to  mineral  deposits  reserved  to 
the  United  States  in  lands,  “which  may  have  been  or  may 
be  disposed  of  under  laws  reserving  to  the  United  States 
such  deposits”.  The  general  mining  laws  are  not  laws 
reserving  mineral  deposits.  This  section  as  heretofore 
held  (50  L.  D.  641)  has  reference  only  to  minerals  reserved 
in  disposals  of  the  surface  estate  under  the  agricultural 
land  laws,  such  as  the  act  of  July  17,  1914  (38  Stat.  509). 

The  section  of  the  leasing  act  which  specifically  curtailed 
the  rights  of  locators  under  the  mining  law  is  section  37. 
The  presently  pertinent  part  of  section  37  reads  as  follows : 

“That  deposits  of  *  *  *  sodium  *  •  *,  herein  referred 
to,  in  lands  valuable  for  such  minerals,  *  #  •  shall  be  subject 
to  disposition  only  in  the  form  and  manner  provided  in  this 
act  except  as  to  valid  claims  existent  at  date  of  the  passage 
of  this  act  and  thereafter  maintained  #  * 

Manifestly  the  sodium  referred  to  in  section  37  is  sodium 
as  defined  in  section  23  of  the  act,  which  authorized  the 
Secretary  to  grant  prospecting  permits 
“which  shall  give  the  exclusive  right  to  prospect  for  chlor¬ 
ides,  sulphates,  carbonates,  borates,  silicates,  or  nitrates 
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of  sodium  dissolved  in  and  soluble  in  water,  and  accumu¬ 
lated  by  concentration  in  lands  belonging  to  the  United 
States  *  •  V’  j 

The  words  underscored  were  omitted  in  the  amendment 
of  the  act  of  December  11,  1928.  | 

In  the  decision  of  the  Department  of  March  8,  1933,  the 
reports  of  the  Secretary  of  the  Interior  and  the  proceedings 
before  the  Public  Lands  Committee  which  led  up  to'  the 
enactment  of  section  23  and  the  testimony  of  certain  geolo¬ 
gists  were  considered  at  some  length,  and  the  conclusion 
was  reached  that  section  23  was  intended  to  apply  to  Only 
those  forms  of  sodium  deposits  known  to  exist  in  the  desic¬ 
cated  lake  basins  in  the  Western  States  in  the  form  of 
brines  and  dry  residues  concentrated  by  the  evaporation 
of  lake  water,  and  that  the  decided  weight  of  expert  opinion 
evidence  was  that  kernite,  the  sodium  borate  discovered  on 
this  land,  was  not  of  that  description,  but  was  a  hot  springs 
deposit  of  fumarolic  type,  an  opinion  in  which  it  seems  the 
mining  engineers  of  the  Government  concurred.  It  (ap¬ 
pears  that,  in  the  proceedings  before  the  Committee  of  the 
House  of  Representatives,  inquiry  was  made  as  to  the 
deposits  from  which  borax  and  boric  acid  were  produced, 
and  the  Committee  was  informed  that  the  source  of  these 
products  was  colemanite  and  existed  on  lands  in  private 
ownership,  and  that  the  act  would  not  affect  such  deposits. 
The  sodium  borate  here  in  question  does  not  appear  to  have 
been  discovered  until  1925  or  1926.  In  the  1933  decision 
the  conclusion,  therefore,  was  reached  that  the  sodium 
borate  discovered  was  not  within  the  purview  of  section 
23  of  the  leasing  act  as  it  originally  stood. 

In  connection  with  the  contentions  of  Mr.  Price,  as 
to  the  origin  and  mode  of  deposition  of  the  sodium 
borates  on  the  claims  involved,  the  Department  requested 
an  opinion  in  the  matter  from  the  Geological  Survey.  Iky 
letter  of  December  24,  1934,  the  Director  of  the  Survey 
transmitted  a  memorandum  opinion  prepared  by  Mr.  W. 
T.  Schaller,  senior  geologist  of  the  Survey.  This  opinion 
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discusses  the  chemical  composition,  geologic  structure  and 
the  origin  and  mode  of  deposition  of  boron-bearing  min¬ 
erals  in  the  Kramer  field,  particularly  the  ore  bodies  in  the 
Suckow,  Baker  and  Western  mines,  the  two  last-named 
being  on  the  patented  claims  hereinbefore  mentioned.  Mr. 
Schaller  disagrees  with  the  conclusion  that  kernite  and  its 
associated  minerals  are  hot  spring  deposits  of  fumarolic 
type  and  reaches  the  conclusion  that: 

“The  deposit  of  borax  in  the  Suckow  mine  comes  under 
the  descriptive  phrase  ‘dissolved  in  and  soluble  in  water 
and  accumulated  by  concentration’  and  represents  an  oc¬ 
currence  ‘in  dry  basins  or  beds  of  former  lakes.’  The 
phrase  ‘their  mode  of  deposition  was  substantially  as 
described  in  the  language  last  above  quoted  from  sec.  23’ 
(p.  9,  Case  A-16750)  is  also  applicable.  The  deposits  of 
borax  in  the  Baker  and  Western  mines  are  similar  and, 
if  allowance  is  made  for  the  change  they  have  suffered  by 
burial,  folding,  etc.,  would  likewise  come  under  the  same 
phrase. 

“On  page  13  of  case  A16750  is  the  statement,  ‘it  is  also 
only  a  competitive  theory — namely,  that  the  borax  was 
originally  laid  down  with  the  clay  sediments  of  the  lake  and 
was  subsequently  melted  by  heat  from  some  source,  and 
where  there  was  no  escape  of  the  water  of  crystallization 
the  fused  borax  solidified  into  the  massive  borax  now  found, 
and  where  such  water  did  partially  escape,  kernite  resulted 
from  partial  dehydration.  If  it  be  conceded  that  the  latter 
theory  seems  the  more  probable  and  plausible,  nevertheless 
to  adopt  it  as  an  established  fact  of  the  case  would  be  to 
run  counter  to  the  conclusions  of  eminent  scientists  on  a 
highly  technical  question,  *  *  *  by  favoring  a  conflicting 
hypothesis  which  on  more  complete  study  and  investigation 
may  be  rejected  as  erroneous.’ 

“The  mode  of  origin  proposed  above  for  the  deposits 
of  borax  and  kernite  in  the  Kramer  field  is  more  than  a 
‘competitive  theory’;  it  represents  the  considered  opinion 
of  competent  scientists  of  the  United  States  Geological 


Survey.  It  was  published  in  1930,  but  further  study  and 
investigation  by  members  of  that  organization  in  March 
1934  have  tended  to  support  it  and  have  added  confirmatory 
evidence.” 

Inasmuch  as  the  hearing  on  the  former  contest  against 
the  allowance  of  entry  for  this  claim  has  been  closed,  Mr. 
Schaller’s  memorandum  cannot  be  considered  as  evidence 
in  those  proceedings.  Neither  can  it  predicate  cancelation 
of  the  entry  without  a  hearing  and  notice  thereof  to  the 
entryman.  See  Cameron  v.  United  States ,  252  U.  S.  450; 
Stinson  Land  Co.  v.  Rcrnson,  62  Fed.  426.  It  is,  however, 
sufficient  to  put  the  Department  on  notice  that  any  sodium 
deposits  on  the  land  may  be  subject  to  disposition  uikder 
the  leasing  act  of  1920  and  not  under  the  general  milking 
laws. 

Inasmuch  as  the  question  raised  concerns  the  propriety 
of  a  proposed  disposition  of  public  lands  the  Departnient 
would  be  justified  in  reopening  the  case  because  of  Mr. 
Schaller’s  memorandum  and  taking,  at  a  properly  ordejred 
hearing,  whatever  testimony  may  be  offered  to  determine 
the  true  character  of  the  mineral  deposits.  The  usual 
concept,  which  permit  a  second  hearing  on  an  issue  of  fact 
only  if  there  are  newly  discovered  facts  which  could  not 
have  been  presented  at  the  first  hearing,  are  not  applicable, 
in  my  opinion,  in  a  case  such  as  this  where  the  question  is 
whether  a  disposition  of  public  land  is  legally  authorizedl 

In  order  to  adjudge  the  Little  Placer  claim  a  nullity  and 
cancel  the  entry  therefor,  it  would  be  necessary  to  estab¬ 
lish  (1)  That  the  land  contains  valuable  deposits  of  sodium 
borate;  (2)  that  such  sodium  borate  deposits  were  dissolvbd 
in  and  soluble  in  water  and  accumulated  by  concentration ; 
(3)  that  such  sodium  borate  deposits  were  known  to  exist 
in  the  land  at  the  time  of  location  of  the  claim.  If  such 
facts  were  found,  they  would  establish  that  the  land  was 
not  subject  to  location  under  the  mining  law  (50  L.  £>. 
650)  and  the  location  based  on  the  discovery  of  lime  borates 
would  be  of  no  validity.  j 
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The  evidence  thus  far  presented  to  the  Department  is 
insufficient  to  establish  knowledge  of  the  existence  of  the 
deposits  of  sodium  borate  at  the  date  of  location  of  the 
claim  and,  inasmuch  as  a  hearing  will  be  attended  with 
considerable  expense  and  as  there  should  appear  sufficient 
prima  facie  evidence  to  establish  the  essential  facts  to  be 
proved,  I  recommend  further  field  investigation  to  ascer¬ 
tain  whether  sufficient  evidence  is  available  to  establish 
such  knowledge.  Upon  receipt  of  that  report  such  action 
will  be  recommended  as  may  be  deemed  advisable. 

Consequently  my  conclusions  are  that  court  action 
against  the  patented  claims  is  not  justified  in  the  absence 
of  additional  evidence  of  fraud  in  the  inception  of  those 
claims,  but  that  the  Department  may  properly  order,  after 
further  investigation  into  the  facts,  an  administrative  hear¬ 
ing  concerning  the  unpatented  Little  Placer  claim  with  a 
view  toward  ultimate  cancelation  of  that  claim  if  the  evi¬ 
dence  adduced  at  the  hearing  so  warrants. 

Respectfully, 

(Sgd)  Nathan  R.  Margold, 

Solicitor. 

Approved:  July  22,  1935. 

(Sgd)  T.  A.  Walters, 

First  Assistant  Secretary. 
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Appeal  from  the  United  States  District  Court  for  the  1 
District  of  Columbia  ! 


BRIEF  FOR  APPELLANT 


i 

JURISDICTION  I 


The  jurisdiction  of  this  Court  in  this  proceeding  rests 
upon  sections  1291  and  1294  of  Title  28  of  the  United 
States  Code  (Act  of  June  25,  1948,  c.  646  (Public  Law  773i 
62  Stat.  )).  This  is  an  appeal  from  a  final  decisiou 
of  the  United  States  District  Court  for  the  District  of| 
Columbia.  Timely  Notice  of  Appeal  has  been  given  and] 
the  Record  in  the  lower  Court  duly  filed  as  prescribed 
by  statute  and  the  rules  of  this  Court. 
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Jurisdiction  of  the  Court  below  was  invoked  under  sec¬ 
tions  44  and  57  of  Chapter  3  of  the  Judiciary  Code  (1929) 
of  the  District  of  Columbia  (Title  11,  sections  307  and  315 
of  the  1940  Code  of  the  District  of  Columbia  (J.  App.  3)). 
The  matter  in  controversy  exceeds,  exclusive  of  interest, 
attorney’s  fees  and  costs,  the  sum  of  three  thousand  dol¬ 
lars.  This  is  admitted  by  Appellees  (J.  App.  86,  95). 

The  unlawful  acts  complained  of  by  Appellant  were: 
The  failure  and  refusal  of  Appellees  and  their  prede¬ 
cessors  in  office  in  1928  to  perform  the  ministerial  act  of 
issuing  a  prospecting  permit  to  Plaintiff  under  Section  23 
of  the  Mineral  Leasing  Act  of  February  25,  1920  (41  Stat. 
437),  which  “ directed ”  the  issuance  of  such  permits;  the 
continuing  refusal  of  Appellees  and  their  predecessors  in 
office  to  apply  the  law  and  regulations  applicable  to  Appel¬ 
lant’s  applications  for  a  sodium  prospecting  permit  and 
a  sodium  lease;  and  the  unlawful  construction  and  mis¬ 
application  of  the  mining  laws  to  Appellant’s  great  detri¬ 
ment  and  loss.  The  unlawful  acts  complained  of  were,  in 
large  part,  performed  within  the  District  of  Columbia. 

STATEMENT  OF  CASE 

Introductory.  The  case  covers  a  span  of  more  than 
twenty  years  of  administrative  negotiations  and  hearings, 
and  of  litigation.  The  Burnham  Chemical  Company,  Ap¬ 
pellant,  has  consistently  over  the  years  prosecuted  its  ap¬ 
plications  for  a  prospecting  permit  and  for  a  lease  under 
the  Mineral  Leasing  Act.  Competitors  for  the  land  in¬ 
volved  filed  mining  claims  and  received  a  patent  under 
the  mining  laws  on  the  lands  in  issue;  pursuant  to  subse¬ 
quent  litigation  finding  the  Mineral  Leasing  Act  and  not 
the  mining  laws  applicable,  title  to  the  lands  was  re-vested 
in  the  United  States.  Appellant  seeks  action  which  should 
have  been  taken  by  the  Department  of  Interior  upon  the 
proper  application  of  the  Mineral  Leasing  Act. 
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The  Lands  Involved.  The  land  here  involved  is  j  that 
area  known  as  the  “Little  Placer”,  technically  identified 
as  SWi/4,  SW1/*,  NEJ/4  Sec.  24,  Township  11  North,  Range 
8  West,  S.  B.  M.  (J.  App.  26).  Also  included  within  Appel¬ 
lant’s  application  are  certain  lands  in  Section  18,  tech¬ 
nically  identified  as  the  E1/^  and  NW*4  Sec.  18,  Township 
11  North,  Range  8  West,  S.  B.  M.  (J.  App.  27).  A  full 
description  of  the  lands  applied  for  by  Appellant  is  dia¬ 
grammed  at  J.  App.  17. 


Originally  all  the  above  identified  Section  24  was1  in¬ 
volved.  Patents  were  issued  on  the  entire  section.  Only 
the  “Little  Placer”  was  involved  in  litigation  which  re¬ 
turned  it  to  the  Public  Domain.  The  “Little  Placer”  hnd 
parts  of  Section  18  are  within  the  public  domain  and  ^re 
subject  to  the  control  of  the  defendants.  (J.  App.  26,  27, 
98). 


The  Minerals  Involved.  Section  24  and  Section  18  lie 
within  a  large  desert  area,  approximately  fifty  (50)  miiles 
square,  located  in  Kern  County,  California,  and  known  as 
the  “Kramer  District”  (J.  App.  17,  125).  It  was  known 
at  this  time  as  a  matter  of  general  knowledge  (J.  App. 
140,  141)  and  as  a  result  of  the  independent  investigations 
of  the  President  of  the  Appellant,  Mr.  G.  B.  Burnhhm 
(J.  App.  151,  152)  that  the  “Kramer  District”  con¬ 
tained  irregular  deposits  of  sodium  borates.  “TincaJ” 
(NA2B4O7IOH2O)  and  “Kemite”,  also  called  “Rasorite”, 
(NA2B40t4H20)  were  two  of  the  sodium  borates  known  to 
be  present  in  the  “Kramer  District”  (J.  App.  126).  TheSe 
two  borates,  as  the  formuli  show,  differ  in  the  amount 
of  water  of  crystallization  associated  with  each,  but  both 
are  sodium  borates  and  are  “borates  ...  of  sodium  dis¬ 
solved  in  and  soluble  in  water,  and  accumulated  by  con¬ 
centration.” 
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The  Parties  Before  the  Department  of  the  Interior 

The  Burnham  Chemical  Company,  Appellant,  is  and  was 
admittedly  qualified  to  receive  the  benefit  of  the  Mineral' 
Leasing  Act  (J.  App.  144,  147)  pursuant  to  which  it  has 
consistently  acted.  Among  the  qualifications,  it  is  an 
American  citizen,  a  requisite  under  the  Mineral  Leasing 
Act. 

The  Western  Borax  Company  filed  mining  claims  on 
Section  24,  except  for  the  portion  known  as  the  “Little 
Placer”.  Patents  were  ultimately  awarded  for  these  min¬ 
ing  claims,  covering  all  of  Section  24  except  the  “Little 
Placer  ”. 

At  the  time  of  the  filings  by  Western  Borax  Company, 
there  w-ere  pending  applications  for  prospecting  permits 
to  prospect  in  the  area  by  third  parties  (J.  App.  156). 
These  applications  were  withdrawn,  as  were  earlier  appli¬ 
cations  filed  in  1925  and  1926  (J.  App.  126,  127).  There¬ 
after  mining  claims  under  the  mining  lawn  were  filed  on 
the  “Little  Placer’ ’  and  on  portions  of  Section  18  by  the 
U.  S.  Borax  Company.  Patents  w’ere  awarded  on  these 
claims  but  upon  litigation  prosecuted  by  the  government, 
title  in  the  “Little  Placer”  was  revested  in  the  govern¬ 
ment. 

Neither  the  U.  S.  Borax  Company  nor  the  Western 
Borax  Company  ever  filed  under  the  Mineral  Leasing  Act. 

The  Relief  Sought 

This  action  has  been  brought  (a)  to  enjoin  Appellees 
from  disposing  of  the  “Little  Placer”  to  persons  other 
than  Appellant,  (b)  to  require  Appellees  to  reinstate  Ap¬ 
pellant’s  application  for  a  prospecting  permit,  No.  045676, 
and  for  a  sodium  lease,  No.  046681  (described  below),  and 
(c)  to  require  the  Secretary  of  the  Interior  to  grant  to 
Appellant  a  lease  to  the  “Little  Placer”  and  to  issue  to 
Appellant  the  prospecting  permit  applied  for  (J.  App. 
27,28). 
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Chronology  of  Events 

i 

A.  Appellant  initiated  its  application  fob  prospecting 

PERMIT  AS  FOLLOWS  *. 

I 

June  1, 1928.  Appellant  filed  application  Serial  No.  045676 
for  a  prospecting  permit  with  the  General  iand 
Office  in  Los  Angeles  (J.  App.  153).  I 

June  2,  1928.  The  application  was  amended,  substituting 
E V2  of  Section  20  for  NW^  of  that  Section  ( J.  App. 
154).  ! 

These  applications  were  duly  filed  ( J.  App.  154)  j 

The  “Little  Placer’ ’  and  lands  in  Section  18,  both  tech¬ 
nically  described  above,  are  included  within  the  applica¬ 
tion,  as  amended. 

It  was  pointed  out  by  Appellant  that  lands  applied  for 
were  vacant  except  for  a  “pretended”  claim  of  the  West¬ 
ern  Borax  Company  along  the  northern  boundary  of  the 
NE14  of  the  SW14  of  Section  24  (J.  App.  153,  Exhibits 
6,  7) .  Appellant ’s  application  pointed  out  that  ‘ ‘ the  mining 
claims”  are  invalid  since  “they  are  in  violation  of  the 
provisions  of  the  Leasing  Act  of  February  25,  1920  *  hav¬ 
ing  been  initiated  subsequent  to  the  taking  effect  of  this 
Act  on  February  25,  1920”  (ibid).  It  is  to  be  not^d, 
moreover,  that  the  Western  Borax  claims  did  not  cover 
the  “Little  Placer”;  claim  under  the  mining  laws  for  tips 
area  was  not  filed  until  August  1, 1928.  j 

B.  Among  other  facts,  the  following  were  ascer¬ 
tained  PRIOR  TO  FILING  APPLICATION  :  | 

October  5,  1946.  While  as  early  as  October  5,  1946,  it 
■was  known  that  the  “Kramer  District”  was  a  favor¬ 
able  place  to  prospect  for  “Tincal”  and  “Kernitei’ 
(J.  App.  127,  128,  138-140),  the  precise  lands  in  which 
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these  minerals  might  be  located  were  not  known  (J. 
App.  140, 141). 

Summer,  1927.  Burnham  attempted,  in  the  summer  of 
1927,  to  satisfy  himself  of  the  physical  availability 
of  these  minerals  in  the  “ Kramer  District7 ’  (J.  App. 
150, 151).  These  examinations  convinced  him  that  sur¬ 
face  geology  was  not  sufficient  and  that  location  of  the 
exact  lands  containing  the  deposits  could  be  made  only 
by  drilling  operations  (J.  App.  152). 

C.  While  Appellant  was  perfecting  its  application 

UNDER  THE  MINERAL  LEASING  ACT,  claims  WERE  FILED  UNDER 

THE  MINING  LAWS  AS  FOLLOWS : 

July  8  and  13,  1927.  United  States  Borax  Company  filed 
two  mining  claims  on  Section  18  of  the  “Kramer 
District”. 

December  9,  1927.  Western  Borax  Company  filed  two 
claims  on  Section  24  of  the  “Kramer  District”.  These 
claims  were  allegedly  based  on  placer  locations 
of  colemonite  and  ulexite  *  in  1924,  1925  and  1926  ( J. 
App.  96). 

August  1,  1928.  United  States  Borax  Company  filed  and 
the  Department  of  the  Interior  accepted  the  filing  of  a 
mining  claim  on  the  “Little  Placer”,  the  identical  area 
for  which  Appellant’s  application  for  prospecting  per¬ 
mit  under  the  Mineral  Leasing  Act  was  then  pending. 
(J.  App.  96). 

D.  The  Department  of  the  Interior  commenced  action 

ON  THE  PENDING  APPLICATIONS  UNDER  THE  MINERAL  LEASING 

Act  and  the  conflicting  claims  under  the  mining  laws. 

The  conflict  developed  as  follows  : 

June  7, 1928.  Appellant,  having  been  informed  by  officials 
of  the  Department  of  the  Interior  that  a  patent  was 


*  Colemonite  and  ulexite  are  not  sodium  compounds.  Tincal  and 
Kernite  are. 
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about  to  issue  to  Western  Borax,  wired  the  Commis¬ 
sioner  of  the  General  Land  Office  in  Washington  pro¬ 
testing  such  action  (J.  App.  159,  160).  Appellant  re¬ 
ceived  no  information  either  as  to  the  wire  of  protest 
or  as  to  the  disposition  of  its  application  for  pros¬ 
pecting  permit,  filed  on  June  1,  for  more  thafi  six 

months  ( J.  App.  161).  j 

I 

Autumn,  1928.  Appellant,  through  its  President,  iii  an 
attempt  to  secure  action  on  the  application  for  pros¬ 
pecting  permit  as  required  by  statute,  made  inquiries 
at  the  Los  Angeles  office  of  the  General  Land  Office 
(J.  App.  159).  No  information  was  forthcoming. 

i 

December,  1928.  The  President  of  Appellant  made  a  trip 
to  Washington  (J.  App.  160,  161).  In  Washington  he 
was  informed  that  the  lands  were  to  be  disposed  of 
by  lease  and  was  advised  to  make  appropriate  appli¬ 
cation  therefor  in  accordance  with  instructions  whlich 
would  be  issued  by  the  Los  Angeles  office  (J.  App. 

161).  f 

December  11,  1928.  The  Mineral  Leasing  Act  was 
amended.  This  amendment,  among  other  things,  elimi¬ 
nated  the  restriction  which  brought  only  sodium  com¬ 
pounds  accumulated  by  concentration  under  the  Act. 
Thereafter,  lands  containing  sodium  in  any  of  tjhe 
forms  specified  in  the  statute,  including,  of  course, 
“Tincal”  and  “Kernite”,  whether  or  not  accumtu- 
lated  by  concentration,  were  to  be  disposed  of  pur¬ 
suant  to  the  Mineral  Leasing  Act. 

I 

December  17,  1928.  Appellant  received  a  communication 
from  the  Los  Angeles  office  denying  under  date  Of 
December  14,  1928,  that  part  of  the  application  whi<ffi 
referred  to  Section  24,  of  which  the  ‘ 4 Little  Placer”  jus 
a  part  (J.  App.  163).  The  basis  of  the  denial  was 
that  the  Geological  Survey  had  reported  on  October 
26,  1928,  “the  land  in  Sec.  24  ...  as  subject  to  lease 


i 

I 

i 

i 
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only”  (J.  App.  89,  96).  In  addition,  the  letter  in¬ 
formed  Appellant  that  a  hearing  was  to  be  held  be¬ 
tween  Burnham  Chemical  Company  and  the  mining 
law  applicants,  at  which  the  United  States  would  be 
represented,  with  the  burden  of  proof  to  rest  upon 
Burnham  since  the  mining  locations  antedated  the 
Burnham  application  (J.  App.  168;  Exhibit  11). 

It  is  significant  in  this  connection  that  the  mining  lo¬ 
cation  to  the  “Little  Placer”  filed  by  the  United  States 
Borax  Company  succeeded  rather  than  'preceded  the 
prospecting  permit  application  filed  by  the  Appellant 
and  that  no  other  application  or  entry  of  any  kind  cov¬ 
ering  the  “Little  Placer”  had  been  filed.  Moreover, 
it  was  the  United  States  Borax  Company  which  pro¬ 
tested  Appellant’s  prospecting  permit  application, 
throwing  the  “Little  Placer”  into  contention  and  hear¬ 
ing  (J.  App.  171, 172).  Appellant  was  never  informed 
of  the  protest  or  its  nature  either  before  or  during 
the  hearing  referred  to  in  the  letter  of  December  14 
(J.  App.  172).  The  protest  was  principally  based 
upon  the  theory  that  the  sodium  salts  in  the  “Little 
Placer”,  if  any  (“Tincal”  and  “Kernite”),  were  not 
accumulated  by  concentration  and  hence  the  lands  could 
not  be  disposed  of  under  the  Mineral  Leasing  Act  as 
it  then  stood.* 

January  14,  1929.  In  accordance  with  suggestions  from 
Washington,  and  upon  instructions  from  the  Register 
(J.  App.  163,  164),  Appellant  sought  a  lease  to  the 
“Little  Placer”.  On  January  14,  1929,  the  applica¬ 
tion  for  lease  (L.  A.  046681)  was  filed  (J.  App.  163- 
166).  In  the  application  Appellant  pointed  out  that  it 
would  first  be  necessary  to  check  “up  the  exact  loca¬ 
tion  and  extent  of  the  deposits  by  core  drilling” 


*  The  Mineral  Leasing  Act  did  not  and  does  not  authorize  di¬ 
vestiture  of  title  by  the  Government.  The  Mining  Laws  authorized 
permanent  grants  of  title  to  the  patentee. 
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(Exhibit  12) — in  other  words,  to  prospect  The  lease 
application  could  assert  that  the  land  was  knoWn  to 
contain  sodium  only  on  the  basis  of  the  information 
contained  in  the  Department’s  December  letter,  and 
not  from  personal  knowledge  of  Appellant  (J.  App. 
150-152,  185).  No  other  application  for  lease  to  the 
“Little  Placer”  was  filed  subsequent  to  the  filing  by 
Appellant  and  no  objection  to  the  granting  of  Appel¬ 
lant’s  lease  existed  because  of  timeliness  of  filing  or 
preceding  applications.  ( J.  App.  165 ) . 

March  30,  1929.  Despite  the  foregoing  and  despite  the 
finding  of  the  Geological  Survey  that  the  land  applied 
for  (including  the  “Little  Placer”)  was  “subject  to 
lease  only”,  the  Department  of  Interior  on  March  30, 
1929,  set  a  date  for  “hearing”  between  Appellant  and 
the  above-mentioned  mineral  claimants,  the  TJ.  S.  Borax 
Company  and  the  Western  Borax  Company  (J.  App. 
96).  The  subject  of  the  hearing  was  to  determine 
whether  or  not  the  “Little  Placer”  and  the  other  lands 
described  in  Appellant’s  application  for  prospecting 
permit  “are  valuable  for  sodium  in  any  of  the  fofms 
described  in  the  Leasing  Act  of  February  25,  1920”. 
(J.  App.  89).  ! 

Jwne  25 -July  26,  1929.  The  hearing  was  conducted1  at 
the  United  States  Land  Office  in  Los  Angeles  from 
June  25,  1929  to  July  26,  1929.  The  Government  -Was 
represented  at  the  hearing  “in  order  that  all  facts  rela¬ 
tive  to  the  mineral  character  of  the  land  be  brought 
out”,  but  failed  in  any  way  to  present  studies  con¬ 
tained  in  Department  of  Interior  records  or  adduced 
by  Department  of  Interior  experts  on  the  Borate  de¬ 
posits  in  the  Kramer  District  (J.  App.  170-173).  A 
substantial  portion  of  the  testimony  consisted  of  evi¬ 
dence  relating  to  the  above-referred  to  protest  of  the 
U.  S.  Borax  Company  to  the  application  of  Appellant 
for  a  prospecting  permit  covering  the  “Little  Placet]” 
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(J.  App.  173)  — a  protest  which  Appellant  had  never 
seen  and  which  was  in  support  of  a  mining  claim  filed 
subsequent  to  Appellant’s  application.*  Appellant, 
without  avail,  vigorously  protested  the  requirement  of 
the  Commissioner  of  the  General  Land  Office  that  it 
bear  the  burden  of  proof,  especially  as  to  the  subse¬ 
quent  filing  of  the  United  States  Borax  Company 
which  specifically  covered  the  “Little  Placer”  (J.  App. 
173). 

February  12,  1931.  It  was  not  until  February  12,  1931, 
that  the  outcome  of  the  hearing  was  made  known.  On 
that  date  the  Department  of  Interior  ruled  that  the 
patents  as  applied  for  by  the  mining  claimants  should 
be  granted  (J.  App.  97). 

March  16,  1931.  Appellant  appealed  from  the  Register’s 
ruling  on  the  ground  that  the  “decision  and  action 
are  erroneous  and  contrary  to  law”  (J.  App.  97). 

April  21,  1932.  The  decision  of  February  12,  1931,  was 
affirmed,  although  with  respect  to  the  “Little  Placer” 
it  was  noted  that  it  was  unnecessary  to  consider  the 
question  of  whether  or  not  the  sodium  compounds  were 
accumulated  by  concentration  since  the  mining  laws 
rather  than  the  Mineral  Leasing  Act  was  held  to 
apply  ( J.  App.  97, 215). 

March  8,  1933.  The  Secretary  of  the  Interior  affirmed 
this  decision,  denied  Appellant’s  application,  affirmed 
the  right  of  the  United  States  Borax  Company  to  the 
“Little  Placer”,  and  ordered  a  patent  for  the  south 
half  of  Section  24  to  issue  to  the  Western  Borax  Com¬ 
pany  (J.  App.  97).  The  denial  of  Appellant’s  applica¬ 
tion  was  not  made  known  to  Appellant  until  some  time 


*  The  mining  claim  covered  alleged  discoveries  in  1926  (J.  App. 
215,  216),  six  years  after  the  enactment  of  the  Mineral  Leasing  Act 
and  hence  not  entitled  to  recognition  under  Section  37  of  that 
statute. 
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later,  by  which  time  the  applications  for  patent  to  the 
Borax  Companies  were  ordered  to  be  granted  ( App. 
175).  It  appeared  to  Appellant  that  all  of  Section  24 
had  gone  out  of  the  public  domain  ( J.  App.  175) .  j 

i 

August  9, 1935.  The  regulations  under  which  applications 
for  prospecting  permits  and  leases  were  issued  were 
revised  on  August  9, 1935,  to  provide  for  the  first j  time 
for  competitive  bidding  on  areas  held  open  for  lease 
(J.  App.  87).  j 

E.  In  1935  as  a  result  of  pressures  by  individuals  who 
believed  Section  24  properly  open  to  prospecting,  I  the 
Department  of  the  Interior  undertook  reconsideration 
of  its  decision  on  the  * 1  Little  Placer  ’ ’ :  | 

i 

July  22,  1935.  At  the  request  of  the  Secretary  and  in  fur¬ 
therance  of  representations  by  a  Mr.  Price,  wh^>  in 
1930  applied  for  a  prospecting  permit  on  the  lands 
in  Section  24,  the  Solicitor  of  the  Department  of  i  In¬ 
terior  suggested  an  administrative  investigation  into 
the  propriety  of  the  mining  claims  on  the  “Lijttle 
Placer”  (J.  App.  216-226).  j 

May  19,  1937.  The  recommended  investigation  was  held 
and  as  a  result,  the  Secretary  of  the  Interior,  on  May 
19,  1937,  instituted  adverse  proceedings  against  the 
United  States  Borax  Company  for  determining  the 
validity  of  that  company’s  mineral  location  on  the 
‘ 1  Little  Placer  ”  ( J.  App.  97 ) .  i 

In  recommending  these  proceedings,  the  Solicitor 
pointed  out  that  a  memorandum  of  the  Geological  Sur¬ 
vey  of  March,  1934,  holding  that  deposits  of  “Keiin- 
ite”  in  the  “Kramer  District”  were  accumulated  t>y 
concentration,  was  “sufficient  to  put  the  Department 
on  notice  that  any  sodium  deposits  on  the  land  mhy 
be  subject  to  disposition  under  the  leasing  act  of  19^0 
and  not  under  the  general  mining  laws”  (J.  App.  2l6- 
226).  The  Solicitor  further  held  on  the  basis  of  th^s 
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circumstance  that  the  investigation  might  be  reopened 
because  in  this  case  “the  question  is  whether  a  dispo¬ 
sition  of  public  land  is  legally  authorized’  *  (J.  App. 
216-226).  The  issue  in  the  hearing  which  resulted  in 
the  adverse  proceeding  against  United  States  Borax 
Company  was  whether  the  entry  was  subject  to  dispo¬ 
sition  under  the  Mineral  Leasing  Act  of  1920  or  under 
the  general  mining  laws  (J.  App.  216-226). 

November  21, 1941.  The  Appellee,  Fred  Johnson,  held  the 
mineral  entry  of  the  United  States  Borax  Company  for 
the  “Little  Placer”  subject  to  cancellation  (J.  App. 
98). 

April  28,  1943.  The  United  States  Borax  Company  ap¬ 
pealed  from  this  decision  to  the  Secretary  of  Interior 
and  on  April  28,  1943,  the  Secretary  rendered  a  deci¬ 
sion  affirming  the  decision  of  the  Commissioner  (J. 
App.  98).  In  both  cases  it  was  found  that  sodium  de¬ 
posits  existed  on  the  “Little  Placer’ ’  which  were  of  a 
type  covered  by  the  Mineral  Leasing  Act  of  1920  (J. 
App.  98). 

July  31,  1944.  The  Secretary  denied  motions  of  the  com¬ 
pany  for  a  rehearing  and  a  reopening  of  the  case  (J. 
App.  98). 

August  16,  1945.  In  Civil  Action  23,690-G,  United  States 
of  America  v.  United  States  Borax  Company,  et  al, 
in  the  United  States  District  Court  for  the  Northern 
District  of  California,  a  final  decree  was  entered  re¬ 
quiring  the  company  “to  deliver  ...  to  the  United 
States  a  quitclaim  deed  to  the  so-called  * Little  Placer’ 
.  .  .”  (J.  App.  23,  91).  This  was  done  and  title  to  the 
“Little  Placer”  now  resides  in  the  United  States  (J. 
App.  94). 


I 


i 


F.  Appellant  was,  of  course,  not  a  party  to  the  pro¬ 
ceedings  INITIATED  IN  1935  AND  ENDING  TEN  YEARS  LATER,  BY 
WHICH  THE  GROSS  ERROR  OF  DISPOSING  OF  THE  “LlTTLE 

Placer”  under  the  mining  laws  was  corrected.  Appel¬ 
lant  HAD  NO  OPPORTUNITY  TO  PRESENT  EVIDENCE  OR  OTHER¬ 
WISE  PARTICIPATE  IN  THESE  PROCEEDINGS  ( J.  APP.  146).  |  AP¬ 
PELLANT,  HOWEVER,  WAS  NOT  IDLE;  AND  AS  SOON  AS  IT  BECAME 
AWARE  OF  THE  ADVERSE  PROCEEDINGS  INSTITUTED  IN  1937  BY 
the  United  States  against  the  U.  S.  Borax  Company,  it 
took  action  :  | 

I 

October  15,  1937.  Appellant  applied  for  reinstatement  of 
its  applications  for  a  prospecting  permit  and  a  sodium 
lease  ( J.  App.  97, 180).  j 

Defendants  and  their  predecessors  took  no  action  on 
this  application  (J.  App.  180). 

September  18,  1945.  While  the  case  of  the  Government 
against  the  United  States  Borax  Company  as  to  that 
company’s  mineral  entry  as  to  the  “Little  Placer” 
was  still  pending  before  the  Department  of  Interior, 
on  May  11,  1939,  Appellant  filed  a  petition  requesting 
that  consideration  be  given  its  pending  petitions  for 
reinstatement  of  its  applications  for  prospecting  per¬ 
mit  and  lease  (J.  App.  97).  This  matter  was  held  in 
abeyance  by  Appellees  and  their  predecessors  for  over 
seven  years.  On  September  18, 1945,  immediately  aftjer 
the  decision  in  favor  of  the  United  States  against  the 
U.  S.  Borax  Company  was  handed  down  by  the  District 
Court  in  California  (as  noted  above),  Appellant  filed,  a 
further  showing  in  support  of  its  pending  petitiohs 
for  reinstatement  of  its  applications  on  the  grouhd 
that,  since  the  mineral  entry  of  the  United  States  Borhx 
Company,  at  first  unlawfully  allowed,  was  “now  finally 
cancelled”,  “the  only  parties  in  interest”  to  the  “Lit¬ 
tle  Placer”  “are  the  United  States  and  the  Burnham 
Chemical  Company”  (J.  App.  98).  Appellant  support¬ 
ed  this  showing  by  a  demonstration  of  the  large  sums 
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of  money  which  had  been  spent  in  the  prolonged  effort 
of  Appellant  to  have  the  Leasing  Act  administered 
according  to  its  terms  in  respect  of  Appellant’s  appli¬ 
cations  for  prospecting  permit  and  lease  (J.  App. 
67-72). 

Jime  18,  1946.  Nine  months  later,  on  June  18,  1946,  Ap¬ 
pellees  rejected  Appellant’s  petition  for  reinstatement 
and  reconsideration  of  the  applications  for  prospecting 
permit  and  lease  ( J.  App.  98). 

August  l,  1946.  Appellant  appealed  to  the  Secretary  of  the 
Interior  from  this  ruling  on  the  ground  that  the  Appel¬ 
lees  should  correct  past  errors  of  law  made  by  their 
predecessors  in  office  and  take,  now,  the  action  which 
the  Mineral  Leasing  Act  “directed”  these  predecessors 
to  take  when  Appellant’s  application  for  a  prospecting 
permit  was  filed  on  June  1, 1928  ( J.  App.  98). 

January  22,  1947.  Appellees  denied  Appellant’s  petition 
for  reinstatement  and  refused  to  correct  the  actions 
taken  with  respect  to  Appellant’s  applications  for  pros¬ 
pecting  permit  and  lease  ( J.  App.  98). 

February  17,  1947.  Appellant,  without  benefit  of  counsel, 
on  its  own  behalf  filed  a  “petition  for  rehearing  before 
the  Secretary”  of  Interior,  reviewing  the  record,  set¬ 
ting  forth  the  violations  of  law  by  Appellees’  prede¬ 
cessors  in  office,  and  the  various  expensive  steps  taken 
by  Appellant  in  its  prolonged  effort  to  have  the  Min¬ 
eral  Leasing  Act  applied  according  to  its  terms  in  the 
determination  of  Appellant’s  petition  for  a  prospect¬ 
ing  permit  and  lease  (J.  App.  98,  179;  Exhibit  24). 

February  24,  1947.  With  the  only  evidence  of  dispatch 
that  has  occurred  in  this  entire  case,  the  Under  Secre¬ 
tary  of  Interior  on  February  24,  1947,  denied  Appel¬ 
lant’s  petition  for  a  rehearing.  (J.  App.  179;  Exhibit 
25). 
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April  14,  1947.  This  suit  was  filed  in  the  United  States 
District  Court  for  the  District  of  Columbia  to  compel 
Appellees  to  perform  their  proper  duties  and  to  grant 
Appellant  the  relief  outlined  above.  (J.  App.  180). 

i 

STATUTES  AND  REGULATIONS  INVOLVED  * 


SPECIFICATION  OF  POINTS 

i 

i 

The  District  Court  erred :  j 

i 

1.  In  finding  that  no  reason  exists  for  setting  asid<5  the 
action  of  the  Secretary  of  the  Interior  and  that  Appellant 
failed  to  exhaust  its  administrative  remedies. 

2.  In  finding  that  Appellant  failed  to  appeal  the  initial 

decision  of  the  Department  of  Interior  and  that  the  pro¬ 
ceeding  terminated  insofar  as  Appellant’s  application  for 
a  prospecting  permit  on  February  9, 1929.  | 

3.  In  finding  that  the  conclusion  of  the  Secretary  of  the 

Interior  was  not  arbitrary  and  capricious  and  was  sup¬ 
ported  by  substantial  evidence.  j 

4.  In  finding  that  the  Secretary  of  the  Interior  rejected 
in  1933  plaintiff’s  application  for  a  lease  rather  than  jits 
application  for  a  prospecting  permit. 

5.  In  failing  to  hold  that  the  Secretary  of  the  Interior 
was  required  to  determine  forthwith  upon  application  for 
prospecting  permit  whether  Section  23  or  24  of  the  Mineral 
Leasing  Act  applied  and  that  the  Secretary  thereupon  had 
a  positive  duty  to  apply  the  Act  to  the  application. 

6.  In  failing  to  hold  that  the  lands  of  the  “Little 

Placer”  were  subject  to  disposition  as  of  June  1, 1928,  onjly 
under  Section  23  of  the  Mineral  Leasing  Act.  ; 


*  Reference  to  pertinent  statutes  and  regulations  appears  in 
pendix  A  attached  hereto. 
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7.  In  failing  to  hold  that  the  withholding  of  action  on 
the  application  for  prospecting  permit  was  in  this  case 
arbitrary,  carpicious  and  in  contravention  of  the  plain  man¬ 
date  of  the  law  and  the  findings  of  the  Department  of  the 
Interior. 

8.  In  failing  to  find  abundant  reason  for  setting  aside 
the  Secretary’s  action  in  holding  the  lands  subject  to  dis¬ 
position  under  Section  24  of  the  Leasing  Act. 

9.  In  holding  that  Appellant  failed  to  appeal  from  the 
decision  of  the  Commissioner  of  the  General  Land  Office 
and  that  Appellant  failed  to  exhaust  its  administrative 
remedies. 

10.  In  holding  that  Appellant  in  the  circumstances  of 
this  case  is  not  entitled  to  relief  under  Section  24  of  the 
Leasing  Act. 

11.  In  entering  judgment  for  defendants  and  in  failing 
to  hold  that  under  proper  principles  of  law  Appellant  was 
entitled  to  relief. 

SUMMARY  OF  ARGUMENT 

I.  The  dispute  involves  the  proper  interpretation  of 
sections  1,  23,  24,  37  of  the  Mineral  Leasing  Act  and  its 
application  to  the  facts  of  this  case.  The  general  mining 
laws  are  relevant  to  this  case  only  because  of  their  unlawful 
application  by  the  Department  of  the  Interior  in  the  origi¬ 
nal  disposition  of  the  “ Little  Placer.” 

II.  After  February  25,  1920,  the  minerals  identified  in 
the  Mineral  Leasing  Act  in  the  forms  specified  and  the 
lands  containing  such  minerals  could  be  disposed  of  by  the 
Federal  Government  only  by  prospecting  permit  and/or 
lease  in  accordance  with  the  provisions  of  that  Act.  As  a 
corollary,  due  notice  was  given  by  its  enactment  to  any 
person  claiming  mineral  locations,  rights  or  patents  under 
any  other  law  or  laws  that  such  claim  could  be  validated 


only  if  the  Mineral  Leasing  Act  did  not  apply.  The  {provi¬ 
sions  of  the  Leasing  Act  and  the  circumstances  surrounding 
its  enactment  make  clear  that  the  burden  of  demonstrating 
the  inapplicability  of  the  Leasing  Act  rests  upon  the  claim¬ 
ant  to  mineral  rights  under  statutes  other  than  the  Leasing 
Act. 

III.  The  1  ‘Kramer  District”  in  general  and  the  “Little 
Placer”  in  particular  were,  as  of  June  1,  1928,  valuable 
for  sodium  in  the  forms  specified  in  the  Mineral  Leftsing 
Act.  The  “Little  Placer”  could,  therefore,  be  disposed  of 
only  in  accordance  with  the  provisions  of  the  Act.  But  pince 
sodium  had  not  been  “discovered”  in  the  “Little  Plajcer” 
and  the  “Little  Placer”  was  not  “known  to  contain*’  so¬ 
dium,  disposal  could  be  effected  only  under  Section  ^3  of 

the  Act.  I 

1 

IV.  Section  23  of  the  Leasing  Act  as  it  existed  on  June 

1, 1928,  was  mandatory  in  nature.  The  duty  to  act  impbsed 
upon  the  Secretary  was  clearly  ministerial.  The  pros¬ 
pecting  permit  applied  for  by  Appellant  on  that  date  should 
have  issued  forthwith.  Reasons  advanced  by  the  Secretary 
of  the  Interior  in  support  of  his  failure  to  perform  his 
ministerial  duty  are  without  support  in  law.  j 

i 

V.  Even  accepting  Appellees’  contention  that  Section 

24  of  the  Act,  rather  than  Section  23,  was  applicable,  Ap¬ 
pellant  was  in  the  circumstances  entitled  to  a  lease  to  the 
“Little  Placer”.  The  discretionary  authority  of  the  Sec¬ 
retary  was  exhausted.  The  sole  action  remaining  for  the 
Secretary  was  the  administrative  activity  of  effecting  dis¬ 
posal  through  the  issuance  of  a  lease.  I 

VI.  The  conduct  of  the  Secretary  and  his  subordinates 
was  in  the  circumstances  arbitrary  and  capricious.  The 
Appellant  does  not  lose  his  rights  because  of  this  wrongful 
conduct. 

VII.  The  issuance  of  a  writ  of  mandamus  is  required. 
Mandamus,  while  a  legal  remedy,  is  equitable  in  nature. 
The  law  and  equity  require  its  employment. 


I 
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ARGUMENT 

I.  This  Dispute  Involves  the  Proper  Interpretation  of 
Specific  Provisions  of  the  Mineral  Leasing  Act.  There  is 
no  dispute  as  to  the  lands  involved  (Statement  of  the  Case, 
supra) ;  the  qualifications  of  the  Appellant  to  obtain  a  lease 
and  its  full  compliance  with  statutory  standards  {Ibid.) ; 
the  character  of  the  sodium  compounds  covered  by  the 
statute  on  the  pertinent  dates  involved,  or  the  Regulations 
issued  pursuant  to  statute. 

The  essential  legal  issue  is  the  proper  application  of  the 
Mineral  Leasing  Act  (referred  to  hereinafter  as  the  Leas¬ 
ing  Act),  to  the  facts.  Only  those  portions  of  the  Leasing 
Act  pertinent  to  sodium  and  the  general  provisions  apply¬ 
ing  to  all  minerals  are  pertinent  here.  The  general  mining 
laws  (See  Sec.  2324,  2325  Rev.  Stat.;  U.  S.  C.  Title  30,  §28, 
29.  For  origin  see  Sec.  5,  Mining  Act  of  May  10,  1872,  c. 
155  (17  Stat.  91,  92))  are  not  before  the  Court  for  interpre¬ 
tation.  The  general  mining  laws  are  relevant  to  this  case 
only  because  of  their  unlawful  application  by  the  Depart¬ 
ment  of  the  Interior  in  the  original  disposition  of  the 
ilLittle  Placer” j  which  deprived  Appellant  of  the  rights 
to  which  it  was  entitled. 

The  pertinent  provisions  of  the  Leasing  Act  are  sections 
1, 23, 24  and  37. 

II.  After  February  25,  1920,  the  minerals  identified  in 
the  Mineral  Leasing  Act  in  the  forms  specified,  and  the 
lands  containing  such  minerals,  could  be  disposed  of  by 
the  Federal  Government  only  by  prospecting  permit  and/or 
lease  in  accordance  with  the  provisions  of  that  Act.  As  a 
corollary,  due  notice  was  given  by  its  enactment  to  any 
person  claiming  mineral  locations,  rights  or  patents  under 
any  other  law  or  laws  that  such  claim  could  be  validated 
only  if  the  Mineral  Leasing  Act  did  not  apply.  The  pro¬ 
visions  of  the  Leasing  Act  and  the  circumstances  sur- 
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rounding  its  enactment  make  clear  that  the  burden  of 
demonstrating  the  inapplicability  of  the  Leasing  Act  rests 
upon  the  claimant  to  mineral  rights  under  statutes  other 
than  that  Act. 

i 

A — A  number  of  bills  were  before  the  Congress  foij  some 
five  years  prior  to  the  passage  of  the  Mineral  Leasing  Act 
on  February  25,  1920.  In  essence,  each  of  these  measures 
was  designed  to  establish  a  prospecting  and  leasing  system 
for  lands  on  the  public  domain.  The  purpose  was  to  jj-etain 
in  the  Federal  Government  a  greater  powrer  over  the  Jands 
than  had  heretofore  existed  under  the  general  mining  laws 
in  the  furtherance  of  sound  conservation  practice  and  sjdded 
federal  revenue.  See  H.  R.  Vol.  2,  66th  Congress^  2nd 
Session,  Report  No.  398;  also  Senate  Report  116  (65th 
Congress,  1st  Session,  dated  September  8,  1917)  cin  S. 
2812,  a  forerunner  of  the  Mineral  Leasing  Act. 

In  the  committee  report  on  the  Act  as  finally  passed  (H. 

R.  Vol.  2,  supra),  the  intent  and  purposes  were  announced: 

| 

“The  present  Senate  Bill  as  well  as  the  House  draft 
above  referred  to  has  advanced  the  conservation  theory 
to  the  extent  that  no  mineral  deposits  of  lands  con¬ 
taining  the  same,  covered  by  the  Act,  shall  be  grafted 
in  fee  to  any  applicant,  except  as  to  valid  claims  re¬ 
ferred  to  in  Sec.  37,  but  in  all  cases  the  same  shajd  be 
held  under  lease  from  the  Government  upon  designated 
royalty.  j 

*  #  *  *  i 

We  have  therefore  reached  the  point  where  all  re¬ 
maining  mineral  deposits  in  the  public  lands  covered 
~by  the  Act  are  retained  m  Government  ownership ,  sub¬ 
ject  to  lease  to  qualified  applicants  upon  payment  of 
royalty,  .  .  .”  (Italics  supplied.) 

B — The  language  employed  in  the  Act  in  furtherance 
of  the  expressed  Congressional  policy  is  plain,  direct  knd 
clearly  understandable.  Section  1  provides :  j 

“That  deposits  of  coal,  phosphate,  sodium,  oil, i  oil 
shale  or  gas  and  lands  containing  such  deposits  owned 
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by  the  United  States  .  .  .  shall  be  subject  to  disposi¬ 
tion  in  the  form  and  manner  provided  in  this  Act.” 
(Italics  supplied.) 

In  Section  37  of  the  Leasing  Act,  the  exclusive  applica¬ 
bility  of  the  Act  to  the  disposition  of  the  minerals  enu¬ 
merated  above,  and  lands  containing  such  minerals,  is  made 
abundantly  clear.  Insofar  as  applicable  to  this  case,  Sec¬ 
tion  37  provides  that  deposits  of  coal,  phosphate  and  the 
other  itemized  minerals,  including  sodium, 

“in  lands  valuable  for  such  minerals  .  .  .  shall  be 
subject  to  disposition  only  in  the  form  and  manner 
provided  in  this  Act  except  as  to  valid  claims  existent 
at  date  of  passage  of  this  Act  and  thereafter  main¬ 
tained  ...”  (Italics  supplied.) 

C — The  language  adopted  in  Section  37,  taken  in  conjunc¬ 
tion  with  the  language  used  in  Section  23  and  Section  24  of 
the  Act  dealing  specifically  with  the  disposition  of  sodium 
and  lands  containing  sodium,  clearly  evidences  the  extent 
to  which  the  Act  superseded  all  other  land  disposal  legis¬ 
lation.  Such  a  contrast  makes  clear,  moreover,  the  situa¬ 
tions  in  which  the  specific  disposal  provisions  of  Sections 
23  and  24  become  operative  and  serves  to  emphasize  the 
distinction  between  Section  23  and  Section  24. 

Under  Section  1  and  Section  37  of  the  Act,  except  “as 
to  valid  claims  existent”,  as  of  February  25, 1920,  only  the 
Mineral  Leasing  Act  may  be  relied  upon  for  disposition 
of  lands  “valuable”  for  sodium  in  the  forms  covered  by 
the  Act.  There  is  no  requirement  that  the  lands  be  actually 
“known  to  contain”  the  deposits  as  is  required  by  Part  II 
of  Section  24  of  the  Act,  or  that  valuable  deposits  be  actu¬ 
ally  “discovered”  and  the  land  be  “chiefly  valuable  there¬ 
for”  as  specified  in  Part  I  of  Section  24.*  Nor  does  Section 

*  Section  24  is  not  by  statute  broken  into  two  parts  enumerated 
as  Part  I  and  Part  II.  It  is,  however,  readily  apparent  that  both 
as  originally  enacted  and  as  amended  on  December  11,  1928,  the 
section  divides  into  two  distinct  groups  of  rules,  referred  to  con¬ 
sistently  herein  as  Part  I  and  Part  II,  respectively.  The  rules  com¬ 
posing  each  “Part”  have  been  set  forth  in  Appendix  A. 
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37  limit  the  applicability  of  the  Act  to  any  particular  !“ valu¬ 
able  deposit  ’ ’  ( see  Section  24 ) .  j 

In  other  words,  the  exclusive  applicability  of  the  Leasing 
Act  to  the  disposition  of  mineral  lands  was  not  circum¬ 
scribed  by  technical  requirements  of  actual  discovery,  phys¬ 
ical  location  or  definite  knowledge  of  the  existence  of  the 
minerals  covered  in  the  Act.  Nor  did  the  lands  hive  to 
be  “chiefly  valuable’’  for  these  minerals  before  the  Mineral 
Leasing  Act  became  the  exclusive  method  by  which  the 
Secretary  of  Interior  was  authorized  to  dispose  of  public 
lands.  In  positive  terms,  the  Mineral  Leasing  Act  applied 
to  the  exclusion  of  any  other  method  of  obtaining  mineral 
lands  whenever  or  wherever  land  could  be  deemed  valuable 
for  the  minerals  specified  in  the  Act.*  1 

D — The  Congressional  intent  and  the  clear  import  of  the 
language  has  been  consistently  recognized  by  the  Courts.** 
In  Wilbur  v.  United  States  Ex  Rel.  Krushnic,  280  U.  S.  305; 
74  L.  Ed.  445  (1930),  the  Supreme  Court,  at  page  314, 
pointed  out  that  “the  Leasing  Act  of  1920  effected  a  com¬ 
plete  change  of  policy  in  respect  of  the  disposition  of  lands 
containing  deposits  of  .  .  .  sodium.  Such  lands  were  no 
longer  to  be  open  to  location  and  acquisition  of  title!,  but 
only  to  lease.” 


*  This  case  does  not  involve  special  considerations  such  as  land 
brought  into  the  public  domain  after  passage  of  the  Mineral  Leasing 
Act.  Oklahoma  v.  Texas,  258  U.  S.  574,  66  L.  Ed.  771  (1922)1  Or 
the  need  for  special  legislation  to  effect  disposition  of  certain  types 
of  lands.  34  Opinions  of  the  Attorney  General  171.  The  general 
statements  contained  in  this  Argument  are  made  with  recognition 
of  peculiar  circumstances  in  which  the  Act  is  not  applicable  but 
which  are  not  present  in  this  case. 

**  Diamond  Coal  Company  v.  United  States,  233  U.  S.  236 ;  58  L. 
Ed.  936  (1914),  and  United  States  v.  Southern  Pacific  Company, 
251  U.  S.  1;  64  L.  Ed.  97  (1919),  are  authority  for  the  propo¬ 
sition  that  if  known  conditions  on  the  date  in  question  were 
such  as  to  justify  belief  that  the  land  contained  valuable  miiieral 
deposits,  then  the  lands  could  not  be  disposed  of  under  laws  pro¬ 
viding  for  entry  under  non-mineral  land.  By  analogy,  the  proposi¬ 
tion  would  be  that  if  the  information  was  sufficient  to  justify  a 
belief  that  the  land  contained  valuable  deposits  of  sodium,  disposal 
could  not  be  effected  under  the  general  mining  laws. 
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In  West  v.  Work,  11  F.  2d  828;  56  App.  D.  C.  191  (1926), 
cert.  den.  271  U.  S.  689;  70  L.  Ed.  1153  (1926),  the  Court 
had  occasion  to  consider  the  applicability  of  the  Mineral 
Leasing  Act  to  lands  in  the  south  half  of  the  Red  River, 
found  by  the  Supreme  Court  to  belong  to  the  United  States 
(see  Oklahoma  v.  Texas ,  op.  cit.).  Here  a  special  statute 
had  been  passed  (Act  of  March  4,  1923,  c.  249  (42  Stat. 
1448,  1449)  U.  S.  C.  Title  30,  Section  231  et  seq.)  providing, 
first,  for  recognition  of  equities  arising  prior  to  the  Okla¬ 
homa  v.  Texas  decision  and,  second,  requiring  disposition 
of  remaining  lands  in  accordance  with  the  Leasing  Act.  In 
the  course  of  the  decision  the  Court  pointed  out  that  the 
Leasing  Act  was  to  be  regarded  as  the  expression  of  a 
new  Congressional  Policy  for  the  disposition  of  public 
lands — a  policy  which  opened  the  lands  to  entry  under  con¬ 
tinuing  control  of  the  Federal  Government  and  which  re¬ 
jected  the  theory  of  complete  alienation  of  lands  previously 
employed. 

The  Department  of  the  Interior,  itself,  now  subscribes  to 
the  interpretation  plainly  required  by  the  Congressional 
history  and  the  statutory  language.  In  a  decision  in  1941 
( United  States  v.  United  States  Borax  Company,  Exhibit 
22)  it  was  stated: 

“By  the  passage  of  the  Leasing  Acts,  Congress 
clearly  provided  for  the  disposal  of  the  minerals  named 
therein  and  of  lands  containing  them  by  lease,  to  the 
exclusion  of  all  other  methods.  ...  Its  separation  of 
the  leasing  minerals  from  the  other  minerals  was  as 
positive  and  as  clear-cut  as  the  previous  separation  of 
agricultural  lands  and  mineral  lands  had  been,  and  on 
the  same  principle.” 

E — Since  the  Leasing  Act  provides  for  the  disposal  of 
the  minerals  named  therein  and  lands  containing  them,  to 
the  exclusion  of  all  other  methods,  it  is  the  inescapable 
conclusion  that  a  person  seeking  authority  to  procure  land 
under  any  other  statute  must  establish  the  inapplicability 
of  the  Leasing  Act.  Any  claim  which  might  be  made  under 
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any  statute  other  than  the  Leasing  Act  would  be  valiid  only 
if  the  Mineral  Leasing  Act  would  be  inapplicable. 

It  is,  of  course,  conceivable  and,  in  areas  such  ^s  the 
“Kramer  District”  not  unlikely,  that  minerals  not  covered 
by  the  Leasing  Act  and  minerals  covered  by  the  Leasing 
Act  be  located  in  close  proximity.  The  discovery  of  min¬ 
erals  not  covered  by  the  Leasing  Act  would,  in  itself,  how¬ 
ever,  be  insufficient  to  secure  to  the  discoverer  any  right 
under  the  general  mining  laws  to  the  land  on  whicji  the 
discovery  was  made,  unless  it  could  also  be  demonstrated 
that  such  land  was  not  valuable  for  a  mineral  included  in 
the  Leasing  Act.  ! 

Necessarily,  this  places  the  burden  of  demonstrating 
Leasing  Act  inapplicability  on  the  prospector.  The  Con¬ 
gressional  history,  the  language  of  the  statute,  an<}  the 
judicial  interpretations  all  make  clear  that  such  wa^  the 
intent.  A  policy  of  complete  alienation  of  land  was  super¬ 
seded  by  an  arrangement  providing  for  prospecting:  and 
lease  and  continuing  government  supervision.  Such  a  pol¬ 
icy  could  only  be  effective  if  those  seeking  complete  alien¬ 
ation  were  prepared  to  demonstrate  that  the  prospecting 
and  lease  arrangements  provided  by  the  Mineral  Leasing 
Act  were  inapplicable.  As  developed  below,  it  was  the 
failure  of  the  Secretary  of  the  Interior  in  the  years  1|926- 
1933  to  appreciate  this  exclusive  character  of  the  Leaping 
Act  and  the  burden  that  was  thereby  placed  on  mining  law 
claimants  which  resulted  in  the  injury  for  which  redress 
is  here  sought. 
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HI.  The  “Kramer  District”  in  General  and  the  “Little 
Placer”  in  Particular  Were  as  of  June  1,  1928,  Valuable 
for  Sodium  in  the  Forms  Specified  in  the  Mineral  Leasing 
Act.  The  “Little  Placer”  Could,  Therefore,  Be  Disposed 
of  Only  in  Accordance  With  the  Provisions  of  the  Act. 
But  Since  Sodium  Had  Not  Been  “Discovered”  in  the 
“Little  Placer”  and  the  “Little  Placer”  Was  Not  “Known 
to  Contain”  Sodium,  Disposal  Could  Be  Effected  Only 
Under  Section  23  of  the  Act. 

A — The  record  in  the  case  contains  abundant  evidence 
that  as  of  June  1,  1928,  it  was  generally  recognized  that 
the  lands  of  the  “Kramer  District”  and  the  “Little  Plac¬ 
er”  in  particular  were  valuable  for  sodium  “dissolved  in 
and  soluble  in  water  and  accumulated  by  concentration”. 
As  early  as  August  28, 1925,  the  Department  of  the  Interior 
was  informed  that  the  “Kramer  District”  and  Section  24 
of  which  the  “Little  Placer”  is  a  part  w*as  a  favorable 
place  in  which  to  prospect  for  sodium  borates  (J.  App.  126; 
See  Exhibit  1).  In  1926,  a  second  application  for  a  pros¬ 
pecting  permit  on  Section  24  conveyed  similar  information 
to  the  Department  (J.  App.  127,  128;  see  Exhibit  2).  In 
the  fall  of  1926  an  inspection  was  made  by  the  Field  Engi¬ 
neer  of  the  Department  of  Interior  who  reported  back  the 
discovery  of  sodium  borates  on  the  NE}4  of  Section  24  (J. 
App.  139).  In  October  of  that  same  year,  the  Geological 
Survey  issued  Bulletin  No.  785-C  (see  Exhibit  4.  J.  App. 
140)  which  described  borate  deposits  in  the  “Kramer  Dis¬ 
trict”,  noted  their  irregularity  and  called  attention  to  the 
fact  that  discovery  could  be  effected  only  by  prospecting 
(See  pp.  46, 47, 48, 49  and  51  thereof). 

Information  concerning  the  favorable  character  of  the 
“Kramer  District”  as  land  valuable  for  sodium  borates 
became  widely  disseminated  throughout  the  “Kramer  Dis¬ 
trict”  and  the  desert  region  (J.  App.  141).  Early  in  1927 
the  Los  Angeles  Times  carried  a  front  page  article  on 
sodium  borate  in  the  area  (J.  App.  141).  In  July  of  1927 
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Burnham,  on  behalf  of  the  Burnham  Chemical  Company, 
made  an  extended  trip  throughout  the  area  gathering  sam¬ 
ples  of  the  new  borate  mineral,  “Kernite”.  Sodium  bor¬ 
ates  were  being  mined  from  Section  19  (see  map  Jj.  App. 
17),  an  area  patented  to  the  United  States  Borax  Company 
( J.  App.  151).  I 

Prior  to  this  trip  and  subsequent  thereto,  Bumhain  con¬ 
sulted  with  officials  of  the  General  Land  Office  ( J.  Apjp.  150, 

151) ,  and  pointed  out  his  findings  (J.  App.  150,  151 J  157). 
In  May  of  1928  he  made  a  further  survey  of  the  area, 
gathered  and  analyzed  samples  and  made  application  on 
June  1,  1928,  for  a  sodium  prospecting  permit  (J.  App. 

152) .  j 

i 

At  the  time  of  filing,  Appellant  was  informed  by  the 
Begister,  an  official  of  the  General  Land  Office,  that  a  patent 
was  about  to  issue  on  the  South  V2  of  Section  24,  an  area 
applied  for  by  Appellant  along  with  others  which  included 
the  “Little  Placer’ ’  (J.  App.  158).  Promptly  Appellant 
wired  the  Commsisioner  of  the  General  Land  Office  in 
Washington  (J.  App.  159,  Exhibit  10,  J.  App.  200)  pro¬ 
testing  the  possible  issuance  of  such  a  patent,  calling  atten¬ 
tion  to  the  applicability  of  the  Mineral  Leasing  Act. 

Whatever  may  have  been  the  conception  of  the  law  held 
at  that  time  by  the  Department  of  the  Interior,  as  of  June 
1,  1928,  the  Department  was  aware  through  the  findings  of 
its  own  officers  and  organizations,  as  well  as  the  activities 
of  prospectors  and  applicants,  that  the  “Kramer  Distinct” 
and  Section  24  were  lands  covered  by  the  Leasing  Act.  It 
is  clear  that  the  Department  had  several  times  been  put  on 
notice  by  Burnham  in  oral  discussion  and  by  telegram  and 
by  other  applicants  as  early  as  the  fall  of  1925  that;  the 
“Kramer  District,  including  Section  24,  and  the  “Little 
Placer”  as  part  of  Section  24,  were  lands  valuable  for 
sodium. 

1 

•  B — The  Department  was  also  aware,  as  of  June  1,  1028, 
that  the  sodium  borate  in  the  “Kramer  District”  Was 


I 


26 


“  dissolved  in  and  soluble  in  water,  and  accumulated  by 
concentration”,  as  required  by  Section  23  of  the  Act 
(infra,  App.  A.).  In  Bulletin  No.  785-C  (op.  cit.)  the 
Department  discussed  the  origin  of  the  borate  deposit 
(pp.  48,  49) : 

“Undoubtedly  it  was  originally  a  dry-lake  deposit. 
In  all  probability,  therefore,  the  borate  minerals,  which 
occur  as  lumps  and  nodular  masses  in  the  shale,  were 
originally  formed  in  the  mud  of  a  drying  lake.” 

The  discoveries  of  the  succeeding  years  did  nothing  to 
alter  this  view.  Even  the  decision  of  the  Assistant  Secre¬ 
tary  of  the  Interior,  acting  for  the  Secretary,  Burnham 
Chemical  Company  v.  United  States  Borax  Company ,  et  al, 
54  I.  D.  183  (1933),  in  which  Appellant’s  prospect¬ 
ing  permit  application  was  finally  rejected,  conceded 
that  the  theory  of  the  mining  claimants  as  to  the  origin  of 
borax  deposits  was  subject  to  doubts,  and  that  it  might  be 
conceded  that  the  alternative  theory  which  would  bring  the 
land  under  the  Leasing  Act  “seems  the  more  probable  and 
plausible”  (p.  189).  In  the  final  decision  in  1943,  in  which 
the  Secretary  ruled  against  United  States  Borax,  the  find¬ 
ing  was  clear  that  the  sodium  deposits  of  the  “Kramer 
District”  were  “dissolved  in  and  soluble  in  water,  and 
accumulated  by  concentration”. 

Without  resorting  to  the  additional  information  which 
became  a  part  of  this  1943  decision  and  the  hearing  leading 
thereto  to  which  Appellant  was  not  a  part  and  in  which  it 
did  not  participate  ( J.  App.  146),  additional  evidence  exists 
that  the  Department  of  Interior  itself  knew  of  the  nature 
of  the  deposits  in  1928.  In  the  finding  of  the  Geological 
Survey  reputedly  made  during  the  latter  part  of  October, 
1928  (J.  App.  89,  96)  and  communicated  to  Appellant  on 
December  17,  1928,  the  Department  found  Section  24  of 
the  “Kramer  District”  “as  subject  to  lease  only”.  The 
propriety  of  such  a  finding  insofar  as  it  relates  to  the 
granting  of  a  lease  to  the  “Little  Placer”,  rather  than  a 
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prospecting  permit,  is  discussed  in  this  Section  IIJ,  Point 
D,  below:  whether  lease  or  prospecting  permit,  however, 
such  a  finding  could  be  made  only  if  the  Department  of  the 
Interior  had  determined  that  the  lands  involved  wer^  lands 
valuable  for  sodium  in  the  form  then  prescribed  in  the 
Leasing  Act.  j 

The  several  representations  by  applicants  for  prospect¬ 
ing  permits  to  the  same  effect  merely  confirm  the  knowledge 
of  the  Department  first  disclosed  in  its  Bulletin  in  1926  and 
reiterated  in  the  letter  to  the  Burnham  Chemical  Cotnpany 
of  December,  1928.  Beyond  question,  the  Department 
found  that  the  “Little  Placer”  in  1928  was  land  valuable 
for  sodium  dissolved  in  and  soluble  in  water,  and  accumu¬ 
lated  by  concentration. 

C — As  has  been  pointed  out  in  Section  II  of  this  Argu¬ 
ment  the  necessary  consequence  of  such  knowledge  by  the 
Department  was  the  application  of  the  Mineral  Leasing 
Act.  Disposal  of  the  lands  could  be  effected  under  no 

other  statute.  ! 

I 

D — Specifically,  as  of  June  1,  1928,  such  disposal  could 
be  made  only  under  Section  23  of  that  Act  covering  pros¬ 
pecting  permits.  Necessarily,  this  is  the  case  since  as  of 
that  date  Section  24  of  the  Act  was  not  and  could  net  by 
its  terms  be  applicable  to  the 4  4  Little  Placer.  ’ 9 

The  Congress  in  1920  was  initiating  a  new  land  disposal 
policy.  To  do  this  effectively  it  had  to  make  the  Mineral 
Leasing  Act  preeminent  in  applicability,  and  subordinate 
to  its  provisions  the  operation  of  any  other  general  dis¬ 
posal  laws.*  It  recognized,  however,  that  it  was  not;  pro- 


*  The  original  difficulty  in  this  case  and  the  principal  error  of  the 
Court  below  was  and  is  the  failure  to  appreciate  the  simple,  direct 
logic  of  the  Act.  As  the  text  points  out,  there  are  three  principal 
provisions  for  three  specific  purposes.  Different  language  is  em¬ 
ployed  by  each  to  make  this  abundantly  clear :  I 

Section  37  brings  all  areas  favorable  for  prospecting  for  minerals 
covered  by  the  Act  under  the  Act,  thereby  preventing  alienation  of 
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viding  a  system  for  disposing  of  all  types  of  minerals,  and 
that,  accordingly,  where  lands  were  not  found  to  be  suffi¬ 
ciently  valuable  in  the  minerals  covered  by  the  Act,  it  would 
be  wise  in  the  public  interest  to  remove  the  exclusive  appli¬ 
cability  invoked  by  Section  1  and  Section  37  of  that  statute 
(see  discussion  Section  II,  supra,  and  hearings  therein 
cited). 

To  remove  the  'permanent  applicability  of  the  Act  to 
areas  in  which  minerals  covered  by  the  Act  might  originally 
have  been  thought  to  exist,  but  which  upon  prospecting 
were  found  lacking,  the  Congress  set  up  in  Section  24 
specific  physical  standards  to  go  by  in  determining  whether 
a  lease  was  or  was  not  to  be  granted.  If  the  deposits  of 
minerals  did  not  meet  these  standards,  no  lease  would  be 
forthcoming  and  the  land  would  revert  to  a  disposal  by 
means  other  than  the  Leasing  Act.  Quite  clearly,  this  was 


mineral  lands  until  it  is  determined  that  these  lands  do  not  contain 
commercial  quantities  of  such  minerals. 

Section  23  as  originally  drafted  provided  an  automatic  means 
whereby  this  determination  could  be  undertaken  promptly,  without 
Executive  interference,  so  that  if  such  minerals  were  not  discovered 
opportunities  for  prospectors  under  the  mining  laws  would  not  be 
suspended  for  too  long  a  time. 

Section  24  provided  a  reward  in  the  way  of  an  exploitation  lease 
in  the  event  commercial  quantites  of  sodium  actually  were  discov¬ 
ered;  it  also  provided  physical  tests  by  which  this  was  to  be  mea¬ 
sured  so  that  if  commercial  quantities  were  not  actually  found 
the  applicability  of  the  Leasing  Act  to  the  lands  involved  would 
terminate  and  the  lands  would  be  free  for  exploitation  for  other 
minerals  under  the  general  mining  laws. 

Had  Appellee's  predecessors  fully  appreciated  these  objectives, 
difficulties  in  this  case  would  never  have  arisen.  The  application 
of  the  correct  statutory  provision  would  have  presented  no  prob¬ 
lems.  And  if  these  relationships  were  well  understood  today  the 
attorney  for  Appellees  could  never  have  stated  to  the  Court  in  dis¬ 
cussing  Section  23  and  Section  24  “But  there  is  a  complete  incon¬ 
sistency  in  the  statute”  (J.  App.  144). 

Probably  the  failure  to  appreciate  the  direct  logic  of  the  act 
stems  from  the  quite  different  procedures  set  forth  in  the  general 
mining  laws,  where  entry  and  discovery  were  followed  by  the  re¬ 
ward  of  patent  from  the  Government.  A  half  century  of  thinking 
attuned  to  this  method  of  disposal  could  not  be  erased  by  the  mere 
passage  of  the  Leasing  Act. 


29 


a  recognition  of  the  practical  fact  known  by  every  pros¬ 
pector  that  although  an  area  such  as  the  “Kramer  Dis¬ 
trict”  might  be  favorable  for  prospecting  in  “lands  valu¬ 
able  for”  minerals  covered  by  the  Act,  as  Section  37  has 
it,  the  particular  minerals  sought  may  never  be  found,  or 
be  found  in  non-commercial  quantities,  in  particular  lands 
in  that  area.  To  permit  such  lands  to  be  retained  under 
lease  in  these  circumstances  would  serve  no  useful  purpose 
in  keeping  with  the  conservation  objectives  of  the  Act. 

Accordingly,  the  Congress  provided,  in  Part  I  of  Section 
24,  that  before  a  prospector  was  “entitled”  to  a  lehse,  he 
must  demonstrate  actual  finding  (“discovery”)  of  deposits 
which  in  themselves  were  valuable  and  which,  moreover, 
made  the  lands  in  which  found  “chiefly  valuable  therefor”. 
A  series  of  physical  tests  was  established  as  condition 
precedent  to  the  continued  applicability  of  the  Leasing  Act 
to  the  area  involved:  the  mineral  must  be  actually  fpund; 
it  must  be  “discovered”  in  valuable  quantities;  these  quan¬ 
tities  must  be  sufficient  to  make  the  land  in  which  found 
‘  ‘  chiefly  valuable  therefor  ’  \  l 

i 

Part  II  of  Section  24  is  equally  explicit  in  its  terms, 
equally  physical  in  the  nature  of  its  standards  and  equally 
in  keeping  with  the  integrated  and  cohesive  logic  of  the  Act. 
Under  Part  II  no  lease  could  be  forthcoming  unless  the 
lands  were  “known  to  contain  valuable  deposits”  of  the 
mineral.  General  geologic  knowledge  sufficient  to  identify 
an  area  as  favorable  for  prospecting,  to  bring  the  area 
initially  within  the  exclusive  purview  of  the  Act  under 
Section  1  and  Section  37,  would  not  be  sufficient  to  permit 
leasing  of  particular  lands  unless  the  mineral  covered  by 
the  Act  was  actually,  physically  in  the  lands — known  to  be 
there,  and  the  quantities  were  such  as  to  be  valuable  per  se. 

The  marked  difference  between  the  physical  standards 
of  Section  24  of  the  Act  and  the  lack  of  standards  in  Section 
23  emphasizes  the  physical  qualifications  employed  in  Sec¬ 
tion  24,  the  consistency  of  the  Act  as  a  whole,  and  the  isuc- 
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cessful  manner  in  which  the  policy  of  the  Act  was  carried 
into  law.  The  nature  of  the  language  employed  makes 
clear  that  Section  23  was  to  become  operative  whenever  an 
area  was  favorable  for  prospecting.  The  purpose  was  to 
establish  as  quickly  as  possible  whether  the  particular  land 
would  be  subject  permanently  to  the  exclusive  provisions 
of  the  Leasing  Act  or  could  revert  to  disposal  under  other 
statutes  through  failure  of  the  prospecting  operation  to 
disclose  minerals  in  quantities  adequate  to  meet  the  physi¬ 
cal  tests  of  Section  24. 

The  original  mandatory  form  of  Section  23  (applicable 
on  June  1,  1928)  emphasizes  the  intent  of  Congress  to  have 
the  value  of  the  area  involved  demonstrated  as  quickly  as 
possible  without  administrative  hesitation  or  delay.  The 
limited  period  in  which  the  exclusive  rights  conveyed  by 
a  prospecting  permit  were  operative  confirms  the  Congres¬ 
sional  intent  to  establish  an  automatic  means  by  which  the 
permanent  applicability  of  the  Leasing  Act  could  be  ascer¬ 
tained  without  delay  in  areas  favorable  to  prospecting. 

E — The  record  is  replete  with  evidence  that  as  of  June 
1,  192S,  the  “Little  Placer”  was  not  known  to  contain 
sodium,  although  located  in  an  area  valuable  for  that  min¬ 
eral.  As  Burnham’s  investigations  disclosed,  there  was  no 
activity  on  the  “Little  Placer”  in  1927  (J.  App.  151).  As 
of  June  1,  1928,  the  Department  of  Interior,  aside  from  its 
general  knowledge  that  the  area  was  favorable  for  pros¬ 
pecting,  had  no  information  that  the  “Little  Placer”  con¬ 
tained  sodium  and  had  made  no  finding  that  this  land,  or 
the  rest  of  Section  24  for  that  matter,  was  subject  to  lease 
or  “known  to  contain”  sodium  (J.  App.  151-154).  More¬ 
over,  Burnham  had  been  in  constant  communication  with 
officials  of  the  General  Land  Office  from  early  1927  until 
the  date  of  filing  his  application  for  prospecting  permit 
(J.  App.  150-155).  The  information  given  him  that  either 
a  prospecting  permit  application  or  a  mining  claim  might 
be  filed  for  Section  24  lands,  while  erroneous  as  a  matter 
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of  law,  could  not  have  been  given  in  any  circumstance  had 
the  land  actually  been  “known”  by  the  Department  “to 
contain  valuable  deposits”  of  sodium  (J.  App.  152). j 

That  the  “Little  Placer”  was  not  “known  to  contain” 
sodium  at  the  time  of  Appellant’s  application  is  demon¬ 
strated  conclusively  by  the  finding  of  the  Secretary  in 
Burnham  Chemical  Company  v.  United  States  Borax  Com¬ 
pany  et  al,  op.  cit.,  supra,  p.  186.  There  it  was  stated  with 
specific  reference  to  the  “Little  Placer”  that  “while  there 
is  evidence  both  for  and  against  the  probability  of  the  ex¬ 
istence  of  valuable  deposits  of  kernite  and  associated  min¬ 
erals  under”  the  mining  claim  to  the  “Little  Placer’:’,  “it 
is  certainly  not  known  that  these  claims  are  valuable  for 
sodium  borates  by  the  actual  disclosure  of  such  minerals 
within”  that  claim.  In  other  words,  the  Department,  iwhile 
aware  that  the  “Little  Placer”  was  favorable  for  prospect¬ 
ing,  did  not  know,  as  of  June  1,  1928,  that  sodium!  was 
physically  located  in  that  land  (see  J.  App.  213).  j 

The  decision  in  1941  (J.  App.  28),  in  which  the  “little 
Placer”  was  found  to  be  subject  to  the  Leasing  Act,  con¬ 
firmed  in  1943  by  the  Secretary,  discloses  no  actual  evidence 
of  knowledge  of  the  physical  presence  of  sodium  in|  the 
“Little  Placer”  on  June  1,  1928  (J.  App.  31-35).  Rather, 
the  Commissioner  constructively  finds  that  sodium  wajs  on 
the  “Little  Placer”  by  application  of  reasoning  found  satis¬ 
factory  by  the  Supreme  Court  in  considering  cases  uiider 
the  mining  laws  (J.  App.  34;  see  Diamond  Coal  Company 
v.  United  States,  op  cit.;  United  States  v.  Southern  Pacific 
Company,  op.  cit).  The  important  distinction  between  the 
language  and  purposes  of  Section  37  and  the  physical  tests 
of  Section  24  (developed  above),  for  which  there  is|  no 
parallel  in  the  mining  laws,  was  completely  overlooked.  |  As 
late  as  1943,  the  Department  of  the  Interior  still  appears  to 
some  extent  to  be  ruled  by  the  very  statutes  which  the  Min¬ 
eral  Leasing  Act  was  designed  to  supplant  (see  footnote  p. 
28,  ante).  i 
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Without  knowledge  of  the  physical  presence  of  sodium 
in  the  “Little  Placer”,  neither  Part  I  nor  Part  II  of  Section 
24  of  the  Act  was  applicable.  Moreover,  Part  I  could  only 
have  been  employed  had  the  physical  tests  therein  set  forth 
been  met  by  prospecting  conducted  by  permit  issued  under 
Section  23.  This,  of  course,  was  not  the  situation.  In  the 
circumstances,  the  Act  being  exclusively  applicable  to  dis¬ 
position  of  the  “Little  Placer”,  the  only  proper  action  of 
the  Department  was  the  issuance  of  the  prospecting  permit 
applied  for  in  accordance  with  Section  23  of  the  Act. 

IV.  Section  23  of  the  Leasing  Act  As  It  Existed  on 
June  1, 1928,  Was  Mandatory  in  Nature.  The  Duty  to  Act 
Imposed  Upon  the  Secretary  Was  Clearly  Ministerial.  The 
Prospecting  Permit  Applied  for  by  Appellant  on  That  Date 
Should  Have  Issued  Forthwith.  Reasons  Advanced  by  the 
Secretary  of  the  Interior  in  Support  of  His  Failure  to  Per¬ 
form  His  Ministerial  Duty  Are  Without  Support  in  Law. 

A — It  is  almost  too  obvious  to  argue  that  the  provisions 
of  Section  23,  as  it  existed  on  June  1,  1928,  are  plainly  min¬ 
isterial.  The  language  used  is  “authorized  and  directed”. 
By  contrast  with  other  Sections  of  the  Act  (see,  for  exam¬ 
ple,  Section  13),  in  which  the  directory  phrase  is  omitted, 
the  Congressional  intention  to  remove  all  discretionary 
power  from  the  Secretary  under  Section  23  is  apparent. 

In  U.  S.  ex  rel  McLennan  v.  Wilbur ,  283  IT.  S.  414;  75 
L.  Ed.  1148  (1931)  the  Court  was  called  upon  to  construe 
Section  13  of  the  Act  in  which  the  words  “and  directed” 
were  omitted.  The  contention  was  that  word  “authorized” 
alone  imposed  a  ministerial  duty.  After  reviewing  the 
various  sections,  including  Section  23,  the  Court  stated 
(p.  418) : 

“These  provisions  quite  plainly  indicate  that  Con¬ 
gress  held  in  mind  the  distinction  between  a  positive 
mandate  to  the  Secretary  and  permission  to  take  cer¬ 
tain  action  in  his  discretion.” 
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As  is  evident  from  the  opinion,  the  contrast  between  pro¬ 
visions  which  led  to  the  conclusion  that  one  type  was  man¬ 
datory  and  another  permissive  was  a  contrast  between 
Section  23  and  Section  13  of  the  Act. 

The  case  of  Jordan  v.  Ickes,  79  U.  S.  App.  D.  C.  114;  143 
F.  2d  152  (1944)  is  deserving  of  attention.  Jordan  bought 
oil  leases  in  submerged  lands  under  Section  13  of  tlie  Act. 
He  based  his  contention  on  a  revision  of  Section  13  ip  1935 
(Act  of  August  21,  1935,  C.  599  (41  Stat.  437))  jwhich 
introduced  directory  language,  coupled  with  a  provis^  that 
applications  thereunder  must  have  been  filed  90  days  prior 
to  the  date  of  the  Act.  Jordan  did  not  file  within  the 
prescribed  time  period. 

In  holding  against  Jordan,  the  Court  recognizes  thkt  for 
the  cases  filed  within  the  time  period,  the  Secretary  pos¬ 
sessed  no  discretionary  authority,  his  duties  being  purely 
ministerial.  The  Court  stated : 

j 

4  ‘It  was  not  the  intention  of  Congress,  in  amending 
the  earlier  Act,  to  deprive  the  Secretary  of  discretion, 
except  as  concerned  a  very  limited  group  of  applica¬ 
tions  filed  ninety  days  prior  to  the  effective  date  of 
the  amendment  .  .  j 

The  language  removing  the  Secretary’s  discretionary  au¬ 
thority — though  by  other  language  limited  to  a  specified 
time  period — is  identically  the  same  as  the  language  in 
Section  23.  In  the  circumstances,  there  can  be  no  doubt 
but  that  the  duty  imposed  on  the  Secretary  by  Section  23 
was,  on  June  1,  1928,  purely  ministerial  in  character  (see 
also  for  a  similar  interpretation  of  the  1935  amendment 
to  Section  13,  Roughton  v.  Ickes,  69  App.  D.  C.  324;  101 
F.  2d.  248  (1938)).  j 

B — The  directive  given  the  Secretary  under  Sectioh  23 
was  plain  and  explicit.  Nothing  in  the  language  suggests 
a  power  in  the  Secretary  to  substitute  for  the  provisions 
of  the  statute  his  judgment  as  to  the  speed  or  slowness  with 
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which  a  prospecting  permit  is  granted.  An  application  duly 
filed  commands  performance. 

The  discussion  in  Section  III-D,  supra,  clearly  shows 
that  it  was  the  intention  of  Congress,  consistent  with  ful¬ 
fillment  of  the  objectives  of  the  Act,  to  provide  a  means 
w’hereby  prospecting  on  “lands  valuable’7  for  sodium  might 
go  forward  without  delay.  In  no  other  fashion  could  final 
determination  at  the  earliest  possible  date  be  made  as  to 
whether  the  Mineral  Leasing  Act  or  some  other  statute 
was  permanently  applicable  to  the  lands  in  question.  The 
framework  of  the  Statute  as  a  whole  negatives  any  conclu¬ 
sion  but  that  the  issuance  of  a  prospecting  permit  was  to 
be  automatic  upon  application  therefor  by  a  qualified 
person. 

The  recognition  of  the  Secretary’s  limited  power  in 
respect  of  prospecting  permit  applications  wTas  clearly  rec¬ 
ognized  in  the  Regulations  promulgated  by  the  Department 
(J.  App.  4-13).  Paragraph  7  of  the  Regulations  provided: 
“On  receipt  of  the  application,  if  found  in  compliance  with 
the  terms  of  the  Act,  a  permit  will  issue  and  the  district 
land  officers  be  promptly  notified  thereof.”  (J.  App.  6.) 
The  language  expresses  an  obligation,  conditioned  only  by 
the  meeting  of  technical  requirements  as  to  citizenship  and 
the  like.  The  clear  import  of  the  provision  is  prompt  ex¬ 
amination  and  automatic  issuance.  No  power,  even  of 
transmittal,  is  left  in  the  district  land  officers.  4  ‘  On  receipt 
of  the  application”,  the  “permit  will  issue.” 

The  discussion  above  ( Sections  I,  II  and  III  of  the  Argu¬ 
ment)  has  demonstrated  the  qualifications  of  Appellant 
and  the  applicability  of  Section  23  of  the  Act.  In  the  cir¬ 
cumstances,  Appellant  was  entitled  to  his  prospecting  per¬ 
mit  forthwith. 

C — On  the  date  of  filing,  June  1,  1928,  no  prospecting 
permit,  lease  or  patent,  or  application  therefor  existed  on 
the  “Little  Placer”  (J.  App.  155,  156,  132,  123).  Even 
had  a  patent  or  lease  existed,  the  application  could  have 
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been  granted  “on  receipt ’ ’  without  adversely  affecting  valid 
rights  held  under  such  patent  or  lease.  The  regulations 
specifically  provided  against  such  contingency,  adding  fur¬ 
ther  confirmation  to  the  interpretation  of  automatic  issu¬ 
ance  of  prospecting  permits  under  Section  23:  ^  Valid 
existing  rights,  acquired  prior  hereto,  on  the  lands  de¬ 
scribed  herein,  will  not  be  effected  hereby.  ”  (J.  Apj>.  7) 

No  valid  reason  existed  in  the  circumstances  fpr  the 
failure  of  the  Secretary  to  perform  his  ministerial  duty 
“on  receipt”.  Conclusive  evidence  of  this  lies  in  the  final 
decision  in  1933  of  the  contest,  Burnham  Chemical  Company 
v.  United  States  Borax  Company,  et  al  (op.  cit.,  supra). 
The  Secretary,  through  Assistant  Secretary  Edwards, 
states :  I 


“The  Commissioner  held  that  .  .  .  deposits  of  cal¬ 
cium  borates  .  .  .  were  discovered  first  ...  on  the 
“Little  Placer”  .  .  .  that  the  discovery  .  .  .  wab  suf¬ 
ficient  to  validate  the  claims,  and  therefore  consider¬ 
ation  of  the  evidence  as  to  the  origin  and  mode  of 
deposition  of  the  sodium  deposits  with  a  view  to  the 
determination  of  whether  they  were  sodium  borates 
within  the  meaning  of  the  (Leasing)  Act  .  .  .  was  un¬ 
necessary.”  (p.  185) 

In  reaching  his  conclusion  that  Appellant’s  prospecting 
permit  application  for  the  “Little  Placer”  should  be  re¬ 


jected,  as  the  Commissioner  decided  (p.  185),  Edwards 
found  that  it  had  been  shown :  j 

“that  only  valuable  deposits  of  colemonite  and  ulexite, 
subject  to  location  under  the  Mining  Law,  were  actually 
found  in  commercial  quantity,  and  under  the  view  .  .  . 
as  to  form  and  character  of  the  sodium  borate  deposits, 
it  becomes  immaterial  whether  the  company  had  knowl¬ 
edge  or  had  good  reason  to  believe  that  the  sodium 
borates  found  in  the  field  underlay  such  deposits.” 
(p.  189) 


Despite  the  exclusive  character  of  the  Leasing  Act,j  the 
information  in  government  files  (supra;  see  also  J.  App. 
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216  et  seq.),  and  the  fact  that  “sodium  borates ’ ’  were 
“found  in  the  field”,  the  “Little  Placer”  was  awarded  to 
the  U.  S.  Borax  Company  on  the  basic  ground  that  the 
general  mining  laws  applied.  The  reasons  advanced  by 
the  Secretary  and  his  subordinates  for  failure  to  perform 
their  ministerial  duty  are  specious  and  without  support 
in  law. 

Accordingly,  Appellant  was  entitled  “on  receipt”  of  his 
application  on  June  1, 1928,  to  the  issuance  of  a  prospecting 
permit  to  the  “Little  Placer”. 

V.  Even  Accepting  Appellees’  Contention  that  Section 
24  of  the  Act,  Rather  Than  Section  23,  Was  Applicable, 
Appellant  Was,  in  the  Circumstances,  Entitled  to  a  Lease 
to  the  “Little  Placer”.  The  Discretionary  Authority  of 
the  Secretary  Was  Exhausted.  The  Sole  Action  Remaining 
for  the  Secretary  Was  the  Administrative  Activity  of 
Effecting  Disposal  Through  the  Issuance  of  a  Lease. 

A — Accepting  Appellees’  contention  that  Appellant  had 
only  a  lease  application  pending  during  the  spring  of  1929, 
without  concurring  therein,  Appellant  is,  nonetheless,  en¬ 
titled  to  relief  under  Part  I  of  Section  24  of  the  Act.  That 
Section  provides  that  a  holder  of  a  prospecting  permit 
shall  be  “entitled”  to  certain  lands  as  matter  of  right  upon 
the  discovery  of  valuable  deposits  of  sodium  in  lands 
“chiefly  valuable”  therefor.  The  case  of  United  States  v. 
United  States  Borax  Company ,  op.  cit.,  supra,  confirms 
that  the  activities  of  U.  S.  Borax  Company  on  the  “Little 
Placer”  in  the  years  following  the  initiation  of  the  case 
and  the  1933  decision  have  resulted  in  “discoveries”  of 
“valuable  deposits”  of  sodium  in  the  “Little  Placer”  to 
the  extent  that  that  area  is  now  “chiefly  valuable”  therefor. 

Had  Appellant  been  granted  the  prospecting  permit  to 
which  it  was  rightly  entitled  “on  receipt”  of  its  applica¬ 
tion  on  June  1,  1928,  these  developments  would  have  been 
effected  by  it.  In  accordance  with  Part  I  of  Section  24,  it 
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would  have  been 1  ‘entitled”,  as  a  matter  of  right,  to  a  lease. 
In  the  circumstances  of  wrongful  denial  of  Appellant’s 
prospecting  permit  application,  its  application  fot  lease 
should  be  construed  as  appropriate  filing  under  Patt  I  of 
Section  24. 

Attention  is  directed  to  the  case  of  Payne  v. 

Pacific  Railway  Co.,  255  U.  S.  228;  65  L.  Ed.  598  (1921). 
Almost  five  years  after  the  Company  had  made  an  indem¬ 
nity  selection  of  public  lands,  the  Land  Office  denied  the 
selection  on  the  ground  of  a  temporary  withdrawal  Of  the 
land  during  the  period  that  the  selection  remained  pending. 
In  holding  for  the  Company,  the  Court  pointed  ofit  (p. 
234) :  i 

I 

“Rightly  speaking,  the  selection  is  not  to  be  likened 
to  the  initial  step  of  one  who  wishes  to  obtain  title  to 
public  land  by  future  compliance  with  the  lav^,  but 
rather  to  the  concluding  step  of  one  who,  by  full  com¬ 
pliance,  has  earned  the  right  to  receive  the  title.” 
(Italics  supplied.) 

In  parallel  manner,  Appellant,  who  has  suffered  jirre- 
parable  loss  as  a  result  of  Appellees’  failure  properly  to 
apply  the  Mineral  Leasing  Act,  stands  at  the  “concluding 
step”.  Appellant’s  position  is  that  of  “one,  who,  by  full 
compliance,  has  earned  the  right”  to  a  lease.  The  conclu¬ 
sion  of  the  Court  in  the  Payne  case  (p.  238)  may  be  para¬ 
phrased  :  Appellees  in  giving  effect  now  to  Part  II  of  the 
Leasing  Act,  as  against  the  application  for  prospecting 
permit  which  was  valid  when  made,  “departed  from  a  plain 
official  duty”.  “To  avoid  the  resulting  injury  .  .  .  for 
which  no  other  remedy  is  available”,  a  mandamus  should 
issue  directing  a  disposal  of  the  “Little  Placer”  to  Ap¬ 
pellant  “unaffected”  by  the  supervening  illegal  act  of  pre¬ 
decessors  of  the  Appellees. 

i 

In  urging  disposition  of  the  “Little  Placer”  under  Part 
II  of  Section  24,  Appellees  are  taking  advantage  of  infor¬ 
mation  not  known  at  the  time  Appellant’s  application  for 
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a  prospecting  permit  was  filed  (J.  App.  144),  and  for  the 
sole  purpose  of  realizing  values  which  the  passing  years 
have  demonstrated  exist  in  the  area  (J.  App.  147).  Scmta, 
Fe  Pacific  Railroad  Company  v.  Foil ,  259  U.  S.  197;  66  L. 
Ed.  S96  (1922)  is  in  point.  There  the  Department  of  the 
Interior  refused  to  permit  certain  lands  to  go  to  patent 
which  the  Railroad  Company  had  selected  pursuant  to  a 
statute  permitting  such  selection  in  exchange  for  the  re¬ 
linquishment  of  other  lands  then  held  by  the  Company. 
The  basis  of  the  Department’s  refusal  was  the  discovery 
of  new  evidence  two  years  after  the  date  of  the  selection. 
In  speaking  for  the  Court,  Mr.  Justice  Holmes  said  (p. 
199): 

“We  are  of  the  opinion,  .  .  .  that  the  Company’s 
position  is  right.  *  *  *  If,  as  Chief  Justice  Shaw  put 
it,  a  piepoudre  court  could  have  been  summoned  and 
the  matter  determined  forthwith,  the  Secretary  would 
have  been  bound  to  act  on  the  facts  as  they  then  ap¬ 
peared ,  and  could  not  have  elected  to  wait  for  better 
days.  *  *  *  It  is  established  in  the  parallel  cases  of 
Payne  v.  Central  P.  R.  Co.  255  U.  S.  228,  65  L.  ed. 
598,  41  Sup.  Ct.  Rep.  314;  Payne  v.  New  Mexico,  255 
V.  S.  367,  65  L.  ed.  680,  41  Sup.  Ct.  Rep.  333,  and 
Wyoming  v.  United  States ,  255  U.  S.  489,  496,  65  L. 
ed.  742,  745,  41  Sup.  Ct.  Rep.  393,  that  the  validity 
of  the  selection  must  be  determined  according  to  the 

conditions  existent  at  the  time  when  it  was  made. 

•  • 

B — Even  assuming  the  applicability  of  Part  II  of  Section 
24  of  the  Act,  Appellant  is  entitled  to  a  lease  to  the  “Little 
Placer”.  While  it  may  be  conceded  that  Part  II  reposes 
discretion  in  the  Secretary,  the  circumstances  of  this  case 
disclose  that  such  discretion  was  exercised. 

At  the  time  of  filing  Appellant’s  application  for  lease, 
January  14,  1929  (J.  App.  163-166),  Section  23  and  Section 
24  of  the  Act  had  been  radically  altered  by  the  amendment 
of  December  11, 1928  (supra).  Sodium  compounds  covered 
by  the  Act  had  been  extended  to  include  all  forms  of  sodium 
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borates,  whether  or  not  “dissolved  in  and  soluble  in  water, 
and  accumulated  by  concentration”.  As  a  result,  the  ques¬ 
tion  of  the  nature  of  the  sodium  accumulations,  originally 
brought  to  the  attention  of  Appellant  in  the  letter  from  the 
Department  received  on  December  17,  1928,  was  no  lqnger 
germane  to  a  decision  to  lease.  If  Part  II  of  Sectidn  24 
of  the  Act  were  applicable  to  Appellant’s  application  for 
lease,  as  contended  by  Appellees  (J.  App.  144),  no  yalid 
purpose  could  have  been  served  by  continuing  a  hearing 
in  contest  with  the  mineral  claimants. 


The  record  discloses  that  such  a  hearing  was  scheduled 
as  of  March  30,  1929,  over  two  and  one-half  months  ^fter 
Appellant  had  filed  its  lease  application  (J.  App.  96)1  It 
was  held  during  the  summer  of  1929.  The  parties  in  con¬ 
test  were  Appellant  and  the  mining  law  claimants.  The 
only  plausible  purpose  for  such  a  hearing,  assuming  [Sec¬ 


tion  24  of  the  Act  applied,  was  to  decide  as  between  two 
contestants  for  the  “Little  Placer”,  which  should  prevail. 
The  very  circumstance  of  holding  the  hearing  establishes 
beyond  peradventure  that  a  decision  to  dispose  of  the  “kit¬ 
tle  Placer”,  either  to  Appellant  or  to  United  States  Bqrax 
had  been  made  by  the  Secretary. 

This  conclusion,  inevitable  on  the  theory  advanced!  by 
Appellees  in  the  Court  below,  is  confirmed  by  other  cir¬ 
cumstances  disclosed  above.  While  Part  II  of  Section  24 
provided  that  disposal  could  be  effected  through  the  ine- 


dium  of  competitive  bidding,  it  was  not  until  1935  that  the 
Regulations  issued  by  the  Secretary  so  provided  (J.  App. 
87).  At  the  date  of  filing  of  Appellant’s  lease  application, 
the  Regulations  called  for  a  decision  by  the  Commissioner 
of  the  Land  Office  on  lease  applications  (J.  App.  7-13).  j  It 
was  the  practice  of  the  Commissioner  at  that  time  to  issue 
leases  in  the  order  of  application.  Appellant,  having  insti¬ 
tuted  the  initial  application  on  the  “Little  Placer”  through 
its  prospecting  permit,  and  having  filed  its  lease  in  accord¬ 
ance  with  suggestions  of  Washington  and  district  office 
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officials  (J.  App.  160-167),  was  in  first  position  to  receive 
consideration. 

Appellant’s  application  was  valid.  No  question  was 
raised  as  to  Appellant’s  qualifications.  Appellant  was 
the  first  remaining  applicant  to  the  “Little  Placer”.  A 
decision  to  dispose  of  the  “Little  Placer”  either  to  Ap¬ 
pellant  or  the  U.  S.  Borax  Company  had  been  made  by  the 
Secretary.  The  only  statute  applicable  to  the  disposition 
of  the  “Little  Placer”  was  the  Mineral  Leasing  Act.  In 
the  circumstances  the  sole  remaining  duty  of  the  Secretary 
was  the  issuance  of  a  lease,  a  purely  administrative  acti¬ 
vity.  No  discretionary  functions  remained  to  be  exercised. 
Appellant  is  entitled  to  the  lease,  which  but  for  the  erro¬ 
neous  application  of  the  Mining  Law  (supra,  Section  IV) 
would  have  been  granted. 

VI.  The  Conduct  of  the  Secretary  and  His  Subordinates 
Was  in  the  Circumstances  Arbitrary  and  Capricious.  The 
Appellant  Does  Not  Lose  His  Rights  Because  of  This 
Wrongful  Conduct. 

0 

A — The  catalogue  of  acts  of  Interior  Department  offi¬ 
cials  in  total  disregard  of  the  Mineral  Leasing  Act,  Regu¬ 
lations  thereunder  and  the  rights  of  Appellant,  as  set 
forth  above,  in  the  aggregate  constitute  arbitrary  and 
capricious  action  and  flagrant  abuse  of  authority. 

B — For  nine  years,  Appellees  revealed  a  wilful  tenacity 
to  maintain  an  interpretation  of  the  law,  erroneous  in 
conception  and  in  direct  contravention  of  the  facts  pos¬ 
sessed  and  several  times  publicly  disclosed  by  the  officials 
of  the  Geological  Survey,  the  land  classification  agency 
of  the  Department  of  the  Interior.  Findings  of  Appellees 
in  the  years  1929-1933  were  in  the  face  of  the  conclusion 
reached  by  Geological  Survey  in  1928  that  the  lands  could 
be  disposed  of  by  lease  only — a  conclusion  characterized 
by  the  Commissioner  of  the  General  Land  Office  in  1941 
as  “a  sufficient  basis  to  justify  a  classification  of  the  land 
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involved  as  valuable  for  the  minerals  it  is  reported  to 
contain  .  .  ( United  States  v.  United  States  Borax 

Company,  op.  cit.)* 

In  1943,  the  Secretary  himself  (U rated  States  v.  United 
States  Borax  Company,  58  I.  D.  426)  admitted,  as  a  mat¬ 
ter  of  law,  that  “if  at  the  time  of  any  attempted  mining 
location,  the  land  is  known  to  be  valuable  for  any  leasable 
materials,  the  attempted  location  is  of  no  validity  and 
the  lands  may  only  be  leased  under  the  Leasing  Act.’j  In 
contravention  of  what  Appellees  now  correctly  admit  to 
be  the  law,  officials  of  the  Department  of  the  Interior,  With 
the  full  sanction  and  approval  of  the  Secretary,  engaged 
in  the  following  flagrantly  arbitrary  and  capricious  acts: 

i 

(1)  Accepted  a  mineral  entry  application  on  the  “Little 

Placer”,  filed  subsequent  to  Appellant’s  application  for 
prospecting  permit  which  the  Secretary  was  under  njian- 
datory  duty  to  grant  ‘  ‘  on  receipt  j 

(2)  Collaborated  with  the  United  States  Borax  Com¬ 
pany  and  the  Western  Borax  Company  in  failing  to  re¬ 
ject  the  mineral  applications,  in  throwing  Appellant’s 
application  in  contest  therewith,  in  placing  the  burden 
upon  Appellant  to  prove  the  applicability  of  the  Mineral 
Leasing  Act,  and  in  failing  to  introduce  or  consider  Evi¬ 
dence  possessed  only  by  the  Department  conclusively 
demonstrating  the  exclusive  applicability  of  that  Aet.j 

(3)  Deprived  the  people  of  the  United  States  of  v&st 
tracts  of  land  and  the  revenues  therefrom  on  the  sple 
ground  that  to  accept  the  “more  probable  and  plausible” 
theory  of  the  origin  of  the  sodium  borate  in  the  “Kramer 
District”,  supported  without  deviation  from  1926  on  by  the 
Geological  Survey,  would  “subject  a  claimant  under  the 
mining  law  to  the  probable  loss  of  all  benefits  from  ids 
exploration  and  development  at  large  cost,  made  on  the 

I 

*  The  definition  set  forth  in  Section  37  of  the  Leasing  Act,  mak¬ 
ing  the  Act  exclusively  applicable. 
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faith  of  an  opposite  view  of  the  form  and  character  of 
the  deposit  .  .  Burnham  Chemical  Company  v.  United 
States  Borax  Company ,  et  al,  op.  cit.  p.  189. 

(4)  Favored  the  private  interests  of  the  Borax  com¬ 
panies  to  the  detriment  of  the  public  interest  and  the 
rights  of  Appellant  on  the  sole  basis  that  to  carry  out  the 
mandatory  duties  imposed  on  the  Secretary  by  the  Con¬ 
gress  would  involve  a  “ probable  loss”  to  these  companies 
which  had  (a)  initiated  their  activities  on  the  public  do¬ 
main  at  least  five  years  after  the  passage  of  the  Leasing 
Act;  (b)  done  so  with  notice  that  the  Act  placed  a  posi¬ 
tive  burden  on  all  to  disprove  its  applicability;  (c)  made 
no  attempt  to  apply  under  or  conform  to  the  ‘‘Leasing 
Act”  either  prior  to  or  after  initiating  activities;  and 
(d)  withheld  information  pertinent  to  the  applicability  of 
the  “Leasing  Act”. 

C — Appellees’  predecessors,  in  violation  of  law,  placed 
Appellant  under  a  compulsion  to  select  between  incon¬ 
sistent  courses  of  action,  misled  Appellant  by  formal  noti¬ 
fication  and  oral  representations,  and  required  Appellant, 
over  Appellant’s  protests,  to  participate  and  bear  the 
burden  of  proof  in  a  hearing  which  could  serve  no  useful 
purpose  under  Appellees’  findings  with  respect  to  the 
land  involved. 

In  December,  1928,  the  Government  held  forth  that 
disposition  of  the  “Little  Placer”  would  be  by  lease  only. 
Simultaneously  it  established  a  hearing  (as  noted  above — 
Sections  III,  IV,  V),  subsequently  held  in  June,  1929,  for 
the  purpose  of  ascertaining  whether  the  minerals  under¬ 
lying  Section  24  were  dissolved  in  and  soluble  in  water, 
and  accumulated  by  concentration.  If  Appellees’  ruling 
that  the  “Little  Placer”  could  be  disposed  of  by  lease 
only  were  correct,  such  a  hearing  was  irrelevant  and  im¬ 
proper,  since  on  December  11,  1928 — prior  to  officially 
informing  Appellant — the  Congress  had  changed  the  Min¬ 
eral  Leasing  Act  to  embrace  all  sodium  borates  whether 
or  not  accumulated  by  concentration. 
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The  burden  of  proof  in  this  hearing  was  placed  on  Ap¬ 
pellant.  Yet  Appellant  was  accorded  no  prospecting  per¬ 
mit,  as  required  by  the  “Leasing  Act”,  by  which  it  fjould 
acquire  the  information  and  sustain  the  burden.  More¬ 
over,  since  no  prospecting  permit  was  forthcoming,!  Ap¬ 
pellant  had  no  means  of  securing  knowledge  of  whether 
sodium  borates  actually  underlay  the  “Little  Placer” — a 
knowledge  which  was  required  if  the  physical  tests  of  Sec¬ 
tion  24  of  the  Act,  under  which  leases  are  issued,  were 
to  be  met. 

In  an  effort  to  unravel  the  dilemma  into  which  Appel¬ 
lant  had  been  thrust  by  the  several  irreconcilable  instruc¬ 
tions  given  to  Appellant  in  conversations  in  Washington 
and  in  the  letter  of  December  14, 1948,  Appellant  consulted 
with  the  duly  authorized  officials  of  the  Department.  Upon 
their  advice  (J.  App.  160-164)  it  filed  an  application  for 
lease.  However,  because  the  proposed  hearing  clearly 
envisaged  an  issue  which  by  virtue  of  the  amendment  to 
the  Act,  could  be  important  only  if  the  Department  Con¬ 
sidered  that  Appellant’s  propecting  permit  rather  than 
a  lease  application  was  the  proper  method  of  involving 
the  Leasing  Act,  Appellant  modified  its  lease  application 
so  as  to  present  an  appeal  from  the  proposed  rejection 
of  the  prospecting  permit,  and  simultaneously  confirm 
to  Departmental  instructions  to  apply  under  Section  24. 

On  the  basis  of  this  filing,  a  hearing  was  held  covering 
the  disposition  of  the  lands  applied  for  in  Appellant ’s 
prospecting  permit,  including  the  “Little  Placer”.  As 
noted  elsewhere  in  this  Argument,  Appellant  was  then 
required  to  bear  the  burden  of  proof,  over  its  vigorous 
protests. 

D — Appellant  does  not  lose  the  rights  to  relief  to  which 
it  is  entitled  because  of  the  difficulties  to  which  it  was 
put  in  attempting  to  conform  to  the  vacillating,  inconsis¬ 
tent,  and  illegal  instructions  of  Appellees.  Appellant’s 
application  for  prospecting  permit  was  never  withdrawn. 
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Appellant  intended  and  believed  that  in  filing  its  applica¬ 
tion  in  January  it  was  maintaining  in  full  effect  its  ap¬ 
plication  for  prospecting  permit  (J.  App.  183  et  seq.)  and 
conforming  in  the  only  way  physically  possible  to  the 
conflicting  instructions.  To  make  perfectly  clear  the  na¬ 
ture  of  its  filing,  Appellant  pointed  out  that  its  knowledge 
of  the  physical  presence  of  sodium  borates  underlying  the 
“Little  Placer”  was  based  on  information  conveyed  to 
it  by  the  Department  in  the  letter  of  December  14  and 
clearly  indicated  that  its  proposed  action  under  the 
“lease”,  if  granted,  would  be  “to  prospect”  to  see  whether 
or  not  sodium  borates  actually  could  be  discovered. 

At  least  until  Appellant’s  application  was  rendered 
meaningless  by  award  of  the  lands  by  patent  to  United 
States  Borax  and  Western  Borax  in  1933,  the  Department 
of  the  Interior  continued  to  view  Appellant’s  application 
for  a  prospecting  permit  to  the  “Little  Placer”  as  alive 
and  under  consideration.  The  Secretary  himself,  though 
the  opinion  of  Assistant  Secretary  Edwards,  conclusively 
settled  this  point.  In  his  decision  of  March  8,  1933,  mak¬ 
ing  final  award  of  a  patent  to  the  “Little  Placer”  (Burn¬ 
ham  Chemical  Company  v.  United  States  Borax  Company, 
et  al,  op.  cit.)  it  was  pointed  out  (p.  185) : 

“the  Commissioner  held  the  permit  application  of 
the  Burnham  Chemical  Company  for  rejection,  from 
which  holding  the  Burnham  Chemical  Company  has 
appealed.’ ’  (Italics  supplied.) 

Ard  v.  Brandon,  156  U.  S.  536;  39  L.  ed.  524  (1895) 
presents  the  rule  of  law  applicable  to  the  circumstances, 
regardless  of  how  Appellant’s  application  is  considered. 
Ard’s  attempt  to  make  an  entry  under  the  homestead  law 
was  rejected  by  the  Register  on  the  grounds  that  the 
lands  were  within  the  granted  lands  of  certain  railroads. 
Suit  was  brought  when  Ard  found  that  the  Register’s 
advice  was  erroneous.  The  Court  stated  (p.  543) : 


“He  (Ard)  .  .  .  pursued  the  course  of  procedure  pre¬ 
scribed  by  the  statute;  he  made  out  a  formal  appli¬ 
cation  for  entry,  and  tendered  the  requisite  fees,  and 
the  application  and  the  fees  were  rejected  by  the  of¬ 
ficer  charged  with  the  duty  of  receiving  them— and 
wrongfully  rejected  by  him.  Such  wrongful  rejection 
did  not  operate  to  deprive  defendant  of  his  equitable 
rights,  nor  did  he  forfeit  or  lose  his  rights  because, 
after  this  wrongful  rejection,  he  followed  the  advice 
of  the  register  and  sought  in  another  way  to  acquire 
title  to  the  lands.”  (Italics  supplied.) 

The  “wrongful  rejection’’  in  this  case  is  multiplied 
times  over.  From  inception  to  final  administrative)  de¬ 
cision  in  1947,  Appellant  has  been  refused,  on  erroneous 
grounds,  the  rights  which  the  Secretary  of  the  Interior 
was  commanded  automatically  to  grant.  It  cannot  thereby 
be  held  to  forfeit  those  rights.  As  was  pointed  oujt  in 
Duluth  and  Iron  Range  R.  Co.  v.  Roy,  173  U.  S.  587;  43 
L.  ed.  820  ( 1899 ) ,  at  page  '590 : 

“.  .  .  because  of  the  well  established  principle  that 
where  an  individual  in  the  prosecution  of  a  right  has 
done  that  which  the  law  requires  him  to  do,  andj  he 
has  failed  to  attain  his  right  by  the  misconduct  or 
neglect  of  a  public  officer,  the  law  will  protect  hifn.” 

In  Appellant’s  case  a  rightful  application  was  wrong¬ 
fully  rejected;  Appellant’s  efforts  to  secure  administrative 
review  and  reconsideration  resulted  only  in  final  dismissal 
in  1947,  on  palpably  erroneous  grounds.*  Appellant  )ms 


*  The  rejection  stated : 

“Burnham  obviously  is  not  entitled  to  the  prospecting  permit 
on  the  Little  Placer.  At  the  time  it  filed  its  permit  application 
in  1928,  the  land  was  known  to  contain  valuable  deposits  of 
sodium  borates  and  was  subject  only  to  lease.  Burnham  ac¬ 
quiesced  in  the  rejection  of  its  application  on  that  ground  in 
1928,  and  can  not  now  be  heard  to  urge  that  the  rejection  Was 
erroneous”. 

Assuming  the  land  subject  to  lease,  Burnham  filed  in  1929  appro¬ 
priate  application  therefor  which  was  never  finally  disposed  of  by 
Interior  (see  text).  Obviously,  such  action  taken  in  accordance 
with  instructions  is  not  “acquiescence”.  The  land  was,  however, 
subject,  at  the  time  of  the  1928  Interior  decision,  only  to  prospect- 
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exhausted  its  administrative  remedies.  For  over  twenty- 
years  it  has  been  a  victim  of  administrative  whimsy,  ca¬ 
price  and  irregularity  amounting  to  gross  misconduct  and 
neglect  and  flagrant  and  unbridled  abuse  of  power  and 
authority.  As  was  stated  in  Ard  v.  Brandon,  supra  (p. 
543): 

“.  .  .  here  a  rightful  applicant  was  wrongfully  re¬ 
jected.  This  was  not  a  matter  of  advice  but  of  deci¬ 
sion.  Doubtless  the  error  could  have  been  corrected 
by  an  appeal,  and  perhaps  that  could  have  been  the 
better  way;  but  when,  instead  of  pursuing  that  rem¬ 
edy,  he  is  persuaded  by  the  local  land  officer  that  he 
can  accomplish  that  which  he  desires  in  another  way 
— a  w^ay  that  to  him  seems  simpler  and  easier — it 
would  be  putting  too  much  of  rigor  and  technicality 
into  a  remedial  and  beneficial  statute  like  the  home¬ 
stead  law  to  hold  that  the  equitable  rights  which  he 
had  acquired  by  his  application  were  absolutely  lost.” 

In  the  case  at  bar,  the  Appeal  was  taken,  but  the  errors 
remain  uncorrected.  Burnham  Chemical  Company  is  en¬ 
titled  to  the  rights  of  which  it  has  been  illegally  de¬ 
prived. 

VII.  The  Issuance  of  a  Writ  of  Mandamus  is  Required. 
Mandamus,  While  a  Legal  Remedy,  is  Equitable  in  Char¬ 
acter.  The  Law  and  Equity  Require  Its  Employment. 

A — Sections  II,  III,  IV  and  V,  above,  show  conclusively 
that  the  discretionary  authority  conferred  upon  the  Sec¬ 
retary  of  the  Interior  under  Part  II  of  Section  24  of  the 
Leasing  Act  was,  in  the  circumstances,  exercised.  His 
authority  under  Section  23  and  Part  I  of  Section  24  was 


ing,  as  noted  above  (Sections  II,  III,  IV).  Accordingly,  Burnham's 
continued  participation  in  hearings  and  appeals  therefrom,  held 
for  the  purpose  of  considering  the  prospecting  application  as  against 
the  applications  of  mining  law  claimants,  negatives  any  “acquies¬ 
cence"  attributable  to  the  prospecting  permit.  Until  1933  and  1934, 
Appellees  themselves  treated  Appellant’s  prospecting  permit  as 
alive  and  valid.  Through  a  compounding  of  their  own  errors  and  a 
patent  misstatement  of  fact.  Appellees  would  deprive  Appellant  of 
its  rights  on  a  ground  which  is  not  even  a  legal  defense. 
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exclusively  ministerial.  Accordingly,  his  only  duty  lender 
any  theory  in  this  case  was  to  issue  to  Appellant  either  a 
prospecting  permit  or  a  lease  on  the  “Little  Placer’ \)  He 
did  neither  and  still  refuses  to  do  so.  | 

His  obligation  was  to  apply  the  correct  statute  in  the 
form  applicable  on  the  dates  of  filing  Appellant’s  applica¬ 
tions.  He  chose,  in  contravention  of  law  and  without  Valid 
reason,  to  disregard  his  obligation.  The  only  exercise  of 
discretion  and  judgment  which  the  Secretary  had  remain¬ 
ing  before  him  at  the  time  of  his  decision  was  that  of 
selecting  the  statute  to  be  applied.  As  he  now  admits, 
he  selected  incorrectly;  but  would,  if  possible,  escape  the 
consequences  of  the  irreparable  injury  thereby  don$  to 
Appellant  on  the  ground  that  he  cannot  be  commanded 
to  do  that  which  is  plainly  required  by  law  and  equity. 

He  may  not  so  escape.  As  was  pointed  out  in  Roberts 
v.  United  States ,  176  U.  S.  221;  44  L.  Ed.  443  (1900)^  at 
page  231: 

“Every  statute  to  some  extent  requires  construction 
by  the  public  officer  whose  duties  may  be  defined 
therein.  Such  officer  must  read  the  law,  and  he  must 
therefore,  in  a  certain  sense,  construe  it,  in  ordeii  to 
form  a  judgment  from  its  language  what  duty  h^  is 
directed  by  the  statute  to  perform.  But  that  does  not 
necessarily  and  in  all  cases  make  the  duty  of  the  of¬ 
ficer  anything  other  than  a  purely  ministerial  one.  If 
the  law  direct  him  to  perform  an  act  in  regard  to 
which  no  discretion  is  committed  to  him,  and  which, 
upon  the  facts  existing,  he  is  bound  to  perform,  tnen 
that  act  is  ministerial,  although  depending  upon  a 
statute  which  requires,  in  some  degree,  a  construction 
of  its  language  by  the  officer.  Unless  this  is  so,  the 
value  of  this  writ  is  very  greatly  impaired.  Every 
executive  officer  whose  duty  is  plainly  devolved  upon 
him  by  statute  might  refuse  to  perform  it,  and  when 
his  refusal  is  brought  before  the  court  he  might  suc¬ 
cessfully  plead  that  the  performance  of  the  duty  in¬ 
volved  the  construction  of  a  statute  by  him,  and  there¬ 
fore  it  was  not  ministerial,  and  the  court  would  on 
that  account  be  powerless  to  give  relief.  Such  a 
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limitation  of  the  powers  of  the  court,  we  think,  would 
be  most  unfortunate,  as  it  would  relieve  from  judicial 
supervision  all  executive  officers  in  the  performance 
of  their  duties,  whenever  the  should  plead  that  the 
duty  required  of  them  arose  upon  the  construction 
of  a  statute,  no  matter  how  plain  its  language,  nor 
how  plainly  they  violated  their  duty  in  refusing  to 
perform  the  act  required-  ’  ’ 

In  Wilbur  v.  United  States  Ex  Rel  KrusJmic,  supra.,  the 
Secretary  of  the  Interior  misconstrued  Section  37  of  the 
Leasing  Act  by  failing  to  grant  a  patent  to  the  holder 
of  a  mining  claim,  valid  and  subsisting  as  of  the  date  of 
pasage  of  the  Act  and  properly  maintained  thereafter. 
In  the  Krushmc  case  the  Secretary  failed  to  recognize 
that  the  exception  in  Section  37  of  the  Leasing  Act  auto¬ 
matically  rendered  inapplicable  the  Mineral  Leasing  Act. 
In  the  case  at  bar,  he  failed  to  apply  Section  37,  despite 
the  fact  that  the  mineral  claimants  could  not  qualify  under 
that  exception,  being  somewhat  over  five  years  late  in 
making  their  discoveries. 

The  Court  passed  specifically  on  the  question  of  whether 
a  mandamus  might  issue  to  correct  an  interpretation  and 
application  of  “a  statute  in  a  way  contrary  to  its  specific 
terms”  (p.  319).  The  Court  stated  (ibid) : 

“A  writ  of  mandamus  should  issue  directing  a  dis¬ 
posal  of  the  application  for  patent  on  its  merits  .  . 

While  the  decisions  make  clear  that  there  is  a  reluctance 
to  direct  a  writ  of  mandamus,  there  is  a  clear  duty  to  do 
so  in  certain  cases  (see  Lane  v.  Hoglund,  244  U.  S.  174; 
61  L.  Ed.  1066  (1917);  Wilbur  v.  U.  S.  Ex  Rel  KrusJmic, 
supra).  Appellant’s  problem  is  not  one  of  compelling  a 
retraction  of  a  decision  ( Riverside  Oil  Co.  v.  Hitchcock, 
190  U.  S.  316,  47  L.  Ed.  1074  (1903))*,  nor  one  in  which 
the  Secretary’s  actions  are  not  demonstrably  arbitrary  or 


*  This  would  have  been  Appellant’s  position  in  1933  had  it  at¬ 
tempted  to  force  the  Secretary  properly  to  apply  the  Leasing  Act 
at  that  time.  It  had  no  effective  remedy  until  the  Secretary  himself 
retracted. 
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capricious  (see  Section  VI,  above.  Cf.  United  States  Ex 
Rel  Knight  v.  Lane,  228  U.  S.  6;  57  L.  Ed.  709  (1913)). 
Here  only  the  proper  interpretation  and  application  of  a 
statute  is  called  for;  the  duty  is  clear,  with  no  exercise 
of  discretion  remaining  or  required;  the  actions  of  the 
Secretary  and  his  subordinates  have  been  plainly  arbi¬ 
trary  and  capricious.  The  “settled  principles  of  law 
and  the  exigency  of  the  particular  situation”  ( Lane  v. 
Hoglund,  supra)  plainly  call  for  the  issuance  of  a  writ 
in  this  case. 

In  these  circumstances  “.  .  .  the  duty  ...  is  so  plainly 
prescribed  as  to  be  free  from  doubt.”  It  is  “.  .  .  equiva¬ 
lent  to  a  positive  command  and  it  is  regarded  as  b^ing 
so  far  ministerial  that  its  performance  may  be  com¬ 
pelled  by  mandamus”.  ( Wilbur  v.  United  States  Ex 
Rel  Kadrie,  281  TJ.  S.  206;  74  L.  Ed.  809  (1930),  p.  218, 
219).  Although  it  may  be  conceded  that  in  general  jthe 
Secretary’s  findings  are  conclusive,  “there  exists  in  the 
courts  of  equity  the  jurisdiction  to  correct  mistakes,  .].  . 
and  in  cases  where  it  is  clear  that  those  officers  have, 
by  a  mistake  of  the  law,  given  to  one  man  the  land  which 
on  the  undisputed  facts  belonged  to  another,  to  give  ap¬ 
propriate  relief.”  ( Moore  v.  Robbins,  96  U.  S.  530;  24 
L.  Ed.  848  (1878),  p.  535.  See  also  Shipley  v.  Cowan,  91 
U.  S.  340;  23  L.  Ed.  424  (1876).) 

The  arbitrary  and  capricious  acts  of  Appellees,  the  ir¬ 
reparable  injury  to  Appellant,  the  clear  and  unmistakable 
violations  of  law  indulged  in  by  the  Secretary  and  his  sub¬ 
ordinates,  the  ministerial  character  of  the  duties  which 
he  failed  to  perform,  all  require  the  relief  requested. 
The  general  equitable  principles  which  will  protect  against 
unbridled  disregard  of  law  command  the  issuance  of  a 
writ  of  mandamus  in  support  of  Appellant’s  rights.* 

*  “Mandamus  is  awarded  ...  in  the  exercise  of  a  sound  judicial 
discretion,  to  remedy  and  not  to  promote  a  wrong.  .  .  .  While 
classed  as  a  legal  remedy,  its  issuance  is  largely  governed  and  con¬ 
trolled  by  equitable  principles."  ( Wilbur  V.  United  States,  Ex  Rel 
McLennan,  46  F  (2d)  217;  60  App.  D.  C.  63  (1913)  and  cases 
therein  cited.)  j 


l 


50 

CONCLUSION 

The  judgment  of  the  Court  below  should  be  reversed 
with  instructions  to  enter  a  judgment  granting  the  relief 
requested  by  Appellant. 

Respectfully  submitted, 

Elmer  E.  Batzell 

Attorney  for  Appellant 
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APPENDIX  A  | 

STATUTES  AND  REGULATIONS  INVOLVED 

I.  The  following  provisions  of  the  Mineral  Leasing  Act 
of  February  25,  1920,  Chapter  85  (41  Stat.  437)  U.  S.  C. 
Title  30,  §181,  et  seq,  are  pertinent: 

(a)  Section  1  (TJ.  S.  C.  Title  30,  § 181 ) — 

“Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Congress 
assembled,  That  deposits  of  coal,  phosphate,  sodium, 
oil,  oil  shale,  or  gas,  and  lands  containing  such  deposits 
owned  by  the  United  States,  .  .  .  except  as  herein¬ 
after  provided,  shall  be  subject  to  disposition  in  the 
form  and  manner  provided  by  this  Act  to  citizen^  of 
the  United  States,  or  to  any  association  of  such  per¬ 
sons,  or  to  any  corporation  organized  under  the  l^ws 
of  the  United  States,  or  of  any  State  or  Territory 
thereof,  .  . 

(b)  Section  23 —  j 

“That  the  Secretary  of  the  Interior  is  hereby  author¬ 
ized  and  directed,  under  such  rules  and  regulations 
as  he  may  prescribe,  to  grant  to  any  qualified  applicant 
a  prospecting  permit  which  shall  give  the  exclusive 
right  to  prospect  for  chlorides,  sulphates,  carbonates, 
borates,  silicates,  or  nitrates  of  sodium  dissolved  in 
and  soluble  in  water,  and  accumulated  by  concentration, 
in  lands  belonging  to  the  United  States  for  a  period 
of  not  exceeding  two  years:  Provided,  That  the  area 
to  be  included  in  such  a  permit  shall  be  not  exceeding 
two  thousand  five  hundred  and  sixty  acres  of  land  in 
reasonably  compact  form:  Provided  further,  That  the 
provisions  of  this  section  shall  not  apply  to  lands  in 
San  Bernardino  County,  California.” 

On  December  11,  1928,  this  section  was  amended  by  de¬ 
leting  the  words  “and  directed”  immediately  following  tjhe 
word  “authorized”,  by  deleting  the  words  “dissolved  in 
and  soluble  in  water,  and  accumulated  by  concentration”, 
and  by  omitting  from  the  section  the  last  proviso  w}th 
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respect  to  lands  in  San  Bernardino  County.  The  section 
as  thus  revised  appears  in  U.  S.  C.  Title  30,  §261;  the 
enacting  statute  was  one  of  December  11,  1928,  c.  19  (45 
Stat.  1019). 

(c)  Section  24  falls  naturally  into  two  parts,  having 
different  sections.  The  parts  are  identified  here  as  Part 
I  and  Part  II  but  it  must  be  understood  that  Section  24  in 
the  Act  is  written  as  an  entirety  and  is  not  in  itself  sub¬ 
divided. — 

Part  I.  “That  upon  showing  to  the  satisfaction  of 
the  Secretary  of  the  Interior  that  valuable  deposits 
of  one  of  the  substances  enumerated  in  section  23 
hereof  has  been  discovered  by  the  permittee  within 
the  area  covered  by  his  permit  and  that  such  land  is 
chiefly  valuable  therefor  the  permittee  shall  be  entitled 
to  a  lease  for  one-half  of  the  land  embraced  in  the 
prospecting  permit,  at  a  royalty  of  not  less  than  one- 
eighth  of  the  amount  or  value  of  the  production,  to 
be  taken  and  described  by  legal  subdivisions  of  the 
public-land  surveys,  or  if  the  land  be  not  surveyed  by 
survey  executed  at  the  cost  of  the  permittee  in  accord¬ 
ance  with  the  rules  and  regulations  to  be  prescribed 
by  the  Secretary  of  the  Interior.  The  permittee  shall 
also  have  the  preference  right  to  lease  the  remainder 
of  the  lands  embraced  within  the  limits  of  his  permit 
at  a  royalty  of  not  less  than  one-eighth  of  the  amount 
or  value  of  the  production  to  be  fixed  by  the  Secretary 
of  the  Interior.” 

Part  II.  “Lands  known  to  contain  such  valuable  de¬ 
posits  as  are  enumerated  in  section  23  hereof  and  not 
covered  by  permits  or  leases,  except  such  lands  as  are 
situated  in  said  county  of  San  Bernardino,  shall  be 
held  subject  to  lease,  and  may  be  leased  by  the  Secre¬ 
tary  of  the  Interior  through  advertisement,  competitive 
bidding,  or  such  other  methods  as  he  may  by  general 
regulations  adopt,  and  in  such  areas  as  he  shall  fix, 
not  exceeding  two  thousand  five  hundred  sixty  acres; 
•  •  • 

On  December  11,  192S,  this  section  was  amended  in  its 
entirety  but  the  key  provisions  of  this  section,  insofar  as 
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this  case  is  concerned,  were  maintained  without  alteration. 
The  section,  as  revised,  breaks  down  into  two  parts,  parallel 
in  scope  to  the  two  parts  indicated  above.  The  section  as 
thus  revised  appears  in  XT.  S.  C.  Title  30,  §262 ;  the  enacting 
statute  was  one  of  December  11, 1928,  c.  19  (45  Stat.  1(^19). 

(d)  Section  37  (U.  S.  C.  Title  30,  §193) — 

i 

“That  the  deposits  of  .  .  .  sodium,  .  .  .  herein  re¬ 
ferred  to,  in  lands  valuable  for  such  minerals,  L  .  . 
shall  be  subject  to  disposition  only  in  the  form  and 
manner  provided  in  this  Act,  except  as  to  valid  claims 
existent  at  date  of  passage  of  this  Act  and  thereafter 
maintained  in  compliance  with  the  laws  under  which 
initiated,  which  claims  may  be  perfected  under  such 
laws,  including  discovery.” 

i 

II.  The  regulations  applicable  to  this  case  are  thos$  in 
effect  during  the  period  June  1,  1928- June  1,  1929.  the 
pertinent  provisions  of  these  regulations  have  been  set 
forth  in  the  Joint  Appendix,  pages  4-14. 
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No.  10279 

Burnham  Chemical  Company,  appellant 

v. 

Julius  A.  Krug,  Secretary  of  the  Interior;  Oscai^  L. 
Chapman,  Under  Secretary  of  the  Interior;  and  Fred 
W.  J ohnson,  Director  of  the  Bureau  of  Land  Manage¬ 
ment,  appellees 

j 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  THE  APPELLEES 


OPINION  BELOW 

The  opinion  of  the  district  court  (Jt.  App.  113-116)1  is 
reported  at  81  F.  Supp.  911. 

jurisdiction 

This  is  an  appeal  from  a  judgment  dismissing  appellant’s 
complaint  entered  on  February  18,  1949  (Jt.  App.  122). 
Notice  of  appeal  was  filed  on  April  14,  1949  (Jt.  App.  123). 
The  jurisdiction  of  this  Court  is  invoked  under  28  U.S'hC. 
sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  a  suit  to  compel  issuance  of  a  permit  1  to 
prospect  for  sodium  pursuant  to  section  23  of  the  Mineral 
Leasing  Act  grounded  on  an  allegation  that  the  peripit 
had  been  arbitrarily  denied  was  rightly  dismissed  when 

(1)  i 
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it  appeared  (a)  that  the  permit  had  been  refused  by  the 
Commissioner  of  the  General  Land  Office  because  the 
Geological  Survey  had  found  that  the  mineral  content  of 
the  land  made  section  23  inapplicable  and  (b)  the  applicant  i 
did  not  appeal  to  the  Secretary  of  the  Interior  from  the 
Commissioner’s  action. 

2.  Whether  denial  by  the  Secretary  of  the  Interior  of  an 
application  for  a  mining  lease  under  section  24  of  the 
Mineral  Leasing  Act  is  subject  to  judicial  review. 

STATEMENT 

This  is  an  appeal  (Jt.  App.  123)  from  a  judgment  (Jt. 

App.  122)  dismissing  appellant’s  complaint  which  sought  to 
compel  appellees  to  grant  it  a  sodium  prospecting  permit  * 
and  a  sodium  lease  for  the  ‘‘Little  Placer”,  which  is  the 
SWi/4  SWV4  NE%,  Sec.  24,  T.  11  N.,  R.  8  W.,  S.  B.  M., 
a  10-acre  tract  located  in  Kern  County,  California.  Ac-  ^ 
cording  to  the  complaint,  the  permit  und  lease  were  denied 
arbitrarily  by  appellees’  predecessors. 

The  determinative  facts  are  documentary  and  therefore 
indisputable.  The  documents  themselves  have  been  sum¬ 
marized  in  the  trial  court’s  findings  (Jt.  App.  117-121), 
are  in  the  record  on  appeal,  and  were  to  have  been  printed 
in  the  Joint  Appendix.-  However,  three  (which  show  the  ^ 
rejection  of  the  application  for  prospecting  permit  and  the 
subsequent  application  for  lease)  have  not  been  so  printed. 

Since  they  are  crucial,  appellees  have  made  them  a  supple¬ 
ment  to  this  brief  (pp.  15-21,  infra)  and,  in  the  following  1 
synopsis  of  the  findings,  have  quoted  from  them. 

The  facts  are  as  follows : 

By  application  filed  June  1,  1928,  and  amended  the  next 
day,  appellant  asked  the  Commissioner  of  the  General  Land 
Office  for  a  sodium  prospecting  permit  on  lands  in  Kern 
County,  California.  The  lands  for  which  permit  was  sought 
embraced  parts  of  Sections  18  and  20,  T.  11  N.,  R.  7  W., 

S.  B.  M.,  the  north  half  of  Section  26,  T.  11  N.,  R.  8  W., 

S.  B.  M.,  and,  in  Section  24  of  the  same  township,  the  south 
half  and  the  SW14  SW%  NE*4,  the  latter  being  the  Little 
Placer.  (Exs.  7,  8,  Jt.  App.  193-198). 
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The  application  was  made  pursuant  to  section  23  of  the 
Mineral  Leasing  Act  approved  February  25,  1920,  41  Stat. 
447,  which  as  it  then  stood  provided:  ‘‘That  the  Secretary 
of  the  Interior  is  hereby  authorized  and  directed  •  *  #  to 
grant  to  any  qualified  applicant  a  prospecting  permit  which 
shall  give  the  exclusive  right  to  prospect  for  •  •  •  sodjium 
dissolved  in  and  soluble  in  water,  and  accumulated  by  Con¬ 
centration,  in  lands  belonging  to  the  United  States  fbr  a 
period  of  not  exceeding  two  years  *  *  V’ 

Section  24  of  the  Act  provided,  however,  that:  “Lands 
known  to  contain  such  valuable  deposits  as  are  enumerated 
in  section  23  hereof  and  not  covered  by  permits  or  leases 
•  *  *  shall  be  held  subject  to  lease,  and  may  be  leased 
by  the  Secretary  of  the  Interior  through  advertisement, 
competitive  bidding,  or  such  other  methods  as  he  may  by 
general  regulations  adopt  *  # 

The  Register  at  Los  Angeles,  with  whom  the  prospecting 
application  was  filed,  suspended  it  on  account  of  conflicts 
with  mining  entries  made  by  the  United  States  Borax  Com¬ 
pany  and  the  Western  Borax  Company.  (Ex.  9- A,  Jt. 
App.  198-199)  and  forwarded  the  papers  to  the 
Land  Office  (Ex.  9-B,  Jt.  App.  199-200). 

Under  date  of  November  23,  1928,  the  Commissioner 
forwarded  “Instructions!’1’  to  the  Register,  (pp.  16-19,  infra). 
Among  other  things  the  “Instructions”  said:  “On  October 
25,  1928,  the  Geological  Survey  reported  that  the  lafids 
in  Sec.  24,  T.  11  N.,  R.  8  W.,  contain  sodium  salts  in  com¬ 
mercial  quantities  and  are  subject  to  entry  only  under 
lease.  ”  1  It  concluded :  “  You  will  notify  the  Burnham  Chem¬ 
ical  Company  that  inasmuch  as  the  Survey  has  reported  phe 
land  in  Sec.  24,  T.  11  N.,  R.  8  W.,  as  subject  to  lease  ohly, 
its  application  for  prospecting  permit  is  hereby  denied;  as 
to  said  section,  subject  to  appeal  within  30  days  from  notice, 
in  default  of  which  the  application  will  be  rejected  to  tjiat 
extent  without  further  notice  from  this  office.” 

The  Instructions  also  directed  that  a  hearing  be  hfeld 
by  the  Register  between  appellant  and  the  United  Staites 

1  The  report  of  the  Acting  Director  of  the  Geological  Survey  is 
Ex.  16,  Jt.  App.  205-206. 
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Borax  Company  and  the  Western  Borax  Company.  The 
first  of  these  companies  had  made  entries  upon  Sec.  18, 
T.  11  N-.,  R.  7  W.,  and  on  the  Little  Placer.  The  second 
company  had  made  entries  on  the  south  half  of  Section  24. 
Appellant  had  protested  these  entries  on  the  ground  that 
the  lands  they  embraced  were  subject  to  disposition  only 
under  the  Mineral  Leasing  Act  (Ex.  10,  Jt.  App.  200-201). 
The  United  States  Borax  Company  had  protested  against 
allowance  of  appellant’s  application  for  a  permit  to  pros¬ 
pect  for  sodium  on  the  Little  Placer  on  the  ground  that 
it  had  located  the  land  as  a  placer  mining  claim  and  that 
it  did  not  contain  any  of  the  minerals  enumerated  in  the 
Leasing  Act.  (Ex.  14,  Jt.  App.  202-204). 

Under  date  of  December  14,  1928,  the  Register  wrote 
as  follows  to  appellant  (p.  15,  infra) : 

This  office  is  in  receipt  from  the  commissioner  of 
the  General  Land  Office  of  a  decision  involving  the 
entry  or  application  whose  serial  number  is  noted 
above. 

Thirty  days  from  notice  are  allowed  within  which 
to  comply  with  the  requirements  of  the  Commissioner, 
or  to  appeal  therefrom  to  the  Secretary  of  the  In¬ 
terior;  and  upon  your  failure  to  take  action  within 
the  time  specified  the  case  will  be  reported  for  ap¬ 
propriate  action.  Any  showing  in  response  to  said 
decision  must  be  filed  in  this  office,  and  should  refer 
to  the  serial  number  above  noted. 

The  Commissioner’s  decision,  copy  of  which  is  in¬ 
closed,  held  your  application  for  permit  as  to  land 
in  Sec.  24,  T.  11  N.,  R.  8  W.,  S.B.M.,  on  account  of 
report  of  Geological  Survey,  that  said  land  is  subject 
to  sodium  lease,  only,  and  as  to  conflicting  mineral 
locations  and  applications  for  mineral  patent  by  the 
United  States  Borax  Company  and  the  Western  Borax 
Company,  for  lands  embraced  in  your  permit  applica¬ 
tion  a  hearing  is  ordered,  with  the  right  of  the  United 
States  to  intervene  at  such  hearing.  •  •  • 

Appellant  did  not  appeal  from  the  rejection  of  its  ap¬ 
plication  to  prospect  for  sodium  on  Section  24  and  the 
rejection  became  final  on  February  9,  1929  (Fdg.  7,  Jt. 
App.  118).  However,  on  January  16,  1929,  appellant  ap- 
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plied  for  a  sodium  lease  of  Section  24,  stating  among  other 
things  that  the  “land  is  valuable  for  sodium  and  subject 
to  sodium  lease  as  set  forth  in  the  Commissioner’s  letter 
of  November  23,  1928  *  •  (Fdg.  9,  Jt.  App.  119;  ^>p. 
20-21,  infra). 

The  hearing  directed  by  the  Commissioner’s  Instructions 
began  June  25,  1929,  and  ended  the  following  July  26. 
On  February  12,  1931,  the  Register  recommended  that 
“the  applications  for  lease  under  the  Act  of  February  25, 
1920,  be  rejected,  and  that  the  patents  as  applied  for  by 
contestees  [United  States  Borax  Company  and  Western 
Borax  Company]  be  granted”  (Ex.  A,  Jt.  App.  99-10^). 2 
The  Commissioner  affirmed  the  Register’s  decision  (^lx. 
17,  Jt.  App.  206-215).  On  March  8,  1933,  the  Secretary  of 
the  Interior  affirmed  the  Commissioner’s  decision.  54  LD. 
183.  With  respect  to  the  Little  Placer  (on  which  the 
United  States  Borax  Company  had  made  entry),  he  held 
that  the  only  minerals  found  in  commercial  quantities 
were  colemanite  and  ulexite  which  were  subject  to  loca¬ 
tion  under  the  mining  laws ;  that  sodium  found  under  Ad¬ 
jacent  lands  had  not  been  “accumulated  by  concentration” 
and  hence  was  not  within  the  purview  of  section  23  of  the 
Mineral  Leasing  Act;  and  that  consequently  it  was  im¬ 
material  whether  the  borax  company  knew  whether  Ijhe 
same  kind  of  sodium  also  existed  beneath  the  colemanite 
and  ulexite  deposits  in  the  Little  Placer  (Fdg.  10,  Jt.  A]Dp. 
119-120). 

Thereafter,  the  Secretary  granted  appellant  a  prospect¬ 
ing  permit  for  other  lands  covered  by  its  application  (F<ig. 

11,  Jt.  App.  120).  However,  the  United  States  Bor^x 
Company  did  not  receive  a  patent  for  the  Little  Placer.  Qn 
May  10,  1937,  the  Secretary  of  the  Interior  directed  the 
institution  of  adverse  proceedings  against  the  entry  (F4g. 

12,  Jt.  App.  120).  As  a  result,  on  April  24,  1943,  t^ie 
Secretary  found  that  before  the  company  perfected  its 
mining  location  the  land  was  known  to  contain  valuable 

2  Erroneously  designated  in  Joint  Appendix  as  Exhibit  B.  See 
Jt.  App.  97. 
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deposits  of  sodium  borates  soluble  in  water  and  accumulated 
by  concentration  within  section  23  of  the  Leasing  Act. 
Accordingly,  be  ordered  cancellation  of  the  entry  (Fdg. 
14,  Jt.  App.  120-121;  Ex.  E,  Jt.  App.  50-67;  58  I.D.  426).3 
In  1945  the  company  dismissed  an  action  it  had  brought 
to  review  the  Secretary’s  decision  and  delivered  a  quit¬ 
claim  deed  to  the  United  States  (Fdg.  15,  Jt.  App.  121). 

On  October  15,  1937,  after  the  Secretary  instituted  the 
proceedings  against  the  United  States  Borax  Company, 
appellant  applied  for  reinstatement  of  its  permit  and  lease 
applications  on  the  Little  Placer  (Fdg.  13,  Jt.  App.  120). 
On  June  18,  1946,  the  application  was  rejected.  On  Janu¬ 
ary  22,  1947,  the  Secretary  affirmed  the  rejection  and  on 
February  24,  denied  petition  for  rehearing.  (Fdg.  16,  Jt. 
App.  121).  This  suit  followed. 

At  the  trial,  George  B.  Burnham,  called  by  appellant, 
testified  at  length  as  to  the  circumstances  attending  ap¬ 
pellant’s  negotiations  with  the  Department  of  the  Interior 
(Jt.  App.  124-191).  At  the  conclusion  of  the  trial,  the 
court — in  addition  to  the  foregoing  findings — concluded 
it  could  not  find  “anything  either  arbitrary  or  capricious” 
in  the  rejection  of  the  prospecting  permit  for  the  Little 
Placer  (Fdg.  8,  Jt.  App.  119). 

As  a  matter  of  law,  the  court  concluded  (Jt.  App.  121- 
122)  as  follows: 

While  the  Secretary  of  the  Interior  was  required  under 
section  23  of  the  Mineral  Leasing  Act,  as  it  stood  when 
the  application  was  filed,  to  grant  a  prospecting  permit  to 
a  qualified  applicant  if  the  lands  applied  for  came  within 
the  provisions  of  that  section,  he  had  a  right,  “indeed  he 
had  a  duty”,  to  consider  and  determine  whether  the  lands 


3  In  explanation  of  the  further  proceedings,  the  Secretary  said: 
“The  basis  for  doubting  the  correctness  of  the  decision  in  the 
Burnham  case  [54  I.D.  183]  was  the  fact  that  Gale,  in  that  pro¬ 
ceeding  one  of  the  expert  witnesses  for  the  [United  States  Borax 
Company]  had  subsequently  changed  his  opinion  on  this  very 
question,  the  determination  of  which  in  this  case  depended  entirely 
on  the  deductive  reasoning  of  geologists.  This  was  reason  enough 
in  the  circumstances,  for  ordering  another  hearing.”  Jt.  App  56- 
58  I.D.  at  p.  431. 
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applied  for  came  within  section  23  or  section  24  of  the 
Act.  Until  he  determined  this  question,  the  Secretary  could 
properly  withhold  action  on  the  application.  Appellant 
was  not  entitled  to  a  prospecting  permit  because  no  reason 
appears  for  setting  aside  the  holding  that  Section  24  Uas 
subject  to  disposition  under  section  24  of  the  Act.  More¬ 
over,  by  failing  to  appeal  from  the  decision  of  the  Commis¬ 
sioner  of  the  General  Land  Office  rejecting  its  application 
for  permit,  appellant  failed  to  exhaust  its  administrative 
remedies.  It  is  not  entitled  to  a  judgment  requiring  the 
Secretary  to  grant  it  a  lease  because  section  24,  pursuant 
to  which  leases  are  granted,  leaves  the  matter  to  the  dis¬ 
cretion  of  the  Secretary. 


STATUTES  INVOLVED 

Section  23  of  the  Mineral  Leasing  Act  approved  Febru¬ 
ary  25,  1920,  41  Stat.  447,  provided: 

That  the  Secretary  of  the  Interior  is  hereby  au¬ 
thorized  and  directed  under  such  rules  and  regulations 
as  he  may  prescribe,  to  grant  to  any  qualified  appli¬ 
cant  a  prospecting  permit  which  shall  give  the  exclu¬ 
sive  right  to  prospect  for  chlorides,  sulphates,  car¬ 
bonates,  borates,  silicates,  or  nitrates  of  sodium  dis¬ 
solved  in  and  soluble  in  water,  and  accumulated  by 
concentration,  in  lands  belonging  to  the  United  States 
for  a  period  of  not  exceeding  two  years:  *  #  j  • 
(Italics  added).4 


Section  24  of  the  Act  as  amended  December  11,  19^8, 
45  Stat.  1019,  30  U.S.C.  sec.  262,  provides : 5 


That  upon  showing  to  the  satisfaction  of  the  Secre¬ 
tary  of  the  Interior  that  valuable  deposits  of  one  of 
the  substances  enumerated  in  section  23  hereof  has 
[sic]  been  discovered  by  the  permittee  within  tfre 
area  covered  by  his  permit  and  that  such  land  is 
chiefly  valuable  therefor,  the  permittee  shall  be  en¬ 
titled  to  a  lease  *  *  *.  *  •  •  Lands  known  to  cop- 
—  ■■■■■  "  — 

4  The  italicized  words  were  deleted  by  the  Act  of  December  11, 
1928, 45  Stat.  1019.  In  its  present  form,  sec.  23  is  30  U.S.C.  sec.  261. 

5  So  far  as  this  case  is  concerned,  the  amendments  did  not  change 
the  meaning  or  effect  of  sec.  24. 
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tain  valuable  deposits  of  one  of  the  substances  enum¬ 
erated  in  section  23  hereof  and  not  covered  by  permits 
or  leases  shall  be  subject  to  lease  by  the  Secretary  of 
the  Interior  through  advertisement,  competitive  bid¬ 
ding,  or  such  other  methods  as  he  may  by  general 
regulations  adopt  and  in  such  areas  as  he  shall  fix, 
not  exceeding  two  thousand  five  hundred  and  sixty 
acres.  •  •  • 

Section  37  of  the  Act,  41  Stat.  451,  30  U.S.C.  sec.  193, 
provides : 

That  the  deposits  of  coal,  phosphate,  sodium,  oil, 
oil  shale  and  gas  herein  referred  to,  in  lands  valuable 
for  such  minerals,  •  •  •  shall  be  subject  to  disposi¬ 
tion  only  in  the  form  and  manner  provided  in  this 
Act,  except  as  to  valid  claims  existent  at  date  of  the 
passage  of  this  Act  and  thereafter  maintained  in 
compliance  with  the  laws  under  which  initiated,  which 
claims  may  be  perfected  under  such  laws,  including 
discovery. 

SUMMARY  OF  ARGUMENT 

The  Department  of  the  Interior  has  always  recognized 
that  the  Mineral  Leasing  Act  provides  the  exclusive  method 
for  disposition  of  the  minerals  which  it  specifies.  The 
actions  of  which  appellant  complains  were  based  on  a 
correct  understanding  of  the  Act. 

I 

A.  Permits  to  prospect  pursuant  to  section  23  of  the 
Mineral  Leasing  Act  could  not  be  granted  if  the  land  was 
known  to  contain  valuable  deposits  of  minerals  enumerated 
in  that  section.  In  such  case,  the  Secretary  of  the  Interior 
was  directed  by  section  24  of  the  Act  to  hold  the  land  for 
lease.  Consequently,  on  receipt  of  an  application  for  a 
prospecting  permit,  it  was  the  duty  of  the  Secretary  to 
determine  whether  the  land  required  prospecting  and,  if 
it  did  not,  to  reject  the  application. 

B.  In  this  case,  the  Director  of  the  Geological  Survey  to 
whom  is  committed  by  law  the  “  classification  of  the  public 
lands  and  examination  of  the  geological  structure,  mineral 
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resources,  and  products  of  the  national  domain”  advised 
the  Commissioner  of  the  General  Land  Office  that  the  land 
contained  sodium  in  commercial  quantities.  Upon!  the 
basis  of  that  advice,  the  Commissioner  denied  the  permit. 
Obviously  the  denial  was  not  arbitrary. 

C.  Appellant  was  notified  it  could  appeal  to  the  Secre¬ 
tary  within  30  days  and  that  if  it  did  not  the  application 
would  be  rejected.  No  appeal  was  taken.  Appellant  thus 
failed  to  exhaust  its  administrative  remedies  and  debarred 
itself  from  judicial  relief.  The  official  communications 
notifying  appellant  of  the  Commissioner’s  action  explicitly 
negative  and  nullify  the  attempt  of  appellant’s  witness  to 
establish  that  orally  he  was  given  contradictory  instruc¬ 
tions. 

D.  What  happened  thereafter — the  1933  decision  that 
the  land  was  subject  to  the  mining  laws  and  the  1943  deci¬ 
sion  that  it  was  subject  to  the  Mineral  Leasing  Act-idid 
not  revive  the  dead  application  for  prospecting  perpait. 
Moreover  the  1933  decision,  although  subsequently  oyer- 
ruled,  was  made  on  the  basis  of  evidence  then  available 
and  so  was  not  arbitrary. 

11 

Since  the  Secretary  is  not  required  to  grant  applications 
for  leases  under  section  24  of  the  Mineral  Leasing  .^ct, 
the  denial  of  appellant’s  lease  application  is  not  reviewable. 

ARGUMENT 

There  is  no  occasion  for  appellant’s  opening  argument 
(Br.  18-23)  to  the  effect  that  the  Mineral  Leasing  Act 
provides  an  exclusive  method  for  the  disposition  of  the 
minerals  which  it  specifies.  Section  37  so  stipulates  Cnd, 
contrary  to  the  incessant  intimations  of  appellant  (see 
e.g.,  Br.  22,  25,  fn.  27-28,  40,  41),  the  Department  of  the 
Interior  has  not  in  this  case  or  any  other  taken  a  different 
view.  As  the  Statement  shows  (p.  3,  supra)  appellant’s 
application  for  a  prospecting  permit  for  the  Little  Placer 
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was  rejected  on  the  ground  that  the  land  instead  was  subject 
to  lease,  i.e.,  was  within  the  terms  of  section  24  of  the  Act. 
The  subsequent  holding  that  a  mining  location  could  be 
made  on  the  Little  Placer  was  based  on  the  finding  that 
the  sodium  it  was  supposed  to  contain  had  not  been  “ac¬ 
cumulated  by  concentration”  and  hence  was  not  a  mineral 
specified  in  the  Leasing  Act.  In  other  words,  the  Depart¬ 
mental  actions  of  which  appellant  complains  did  not  occur 
because  of  a  misunderstanding  of  the  Leasing  Act  but  be¬ 
cause  the  facts  made  inapplicable  the  provisions  of  the 
Act  upon  which  appellant  relied. 

I 

The  District  Court  Rightly  Declined  to  Compel  Appellees  to 
Issue  a  Sodium  Prospecting  Permit  to  Appellant 

A.  The  Secretary  of  the  Interior  was  not  compelled  to 
grant  the  prospecting  permit : — If  section  23  of  the  Act  had 
stood  alone,  there  might  he  some  substance  to  appellant’s 
argument  (Br.  32-36)  that  in  1928  the  Secretary  could  not 
refuse  its  application  to  prospect  for  sodium  but  was  bound 
to  grant  it  automatically.  But  section  23  was  followed  by 
section  24,  and  the  latter  after  declaring  that  permittees  dis¬ 
covering  valuable  quantities  of  minerals  were  “entitled” 
to  leases,  provided  that:  “Lands  known  to  contain  such  val¬ 
uable  deposits  as  are  enumerated  in  section  23  hereof  and 
not  covered  by  permits  or  leases  *  •  •  shall  be  held  subject 
to  lease,”  and  might  he  leased  by  the  Secretary  of  the  In¬ 
terior  by  advertisement,  competitive  bidding,  or  other 
means.  The  direction  of  Congress  that  land  known  to  con¬ 
tain  valuable  deposits  of  a  mineral  covered  by  the  Leasing 
Act  “shall  be  held  subject  to  lease”  could  not  be  obeyed  if 
an  application  to  prospect  that  land  had  to  be  granted. 
Moreover,  the  mandatory  grant  of  a  permit  would  nullify 
the  discretion  of  the  Secretary  to  issue  leases  by  competi¬ 
tive  bidding  and  deprive  the  Government  of  the  bonuses 
obtained  by  that  means.  Obviously,  therefore,  section  23 
did  not  comprehend  such  land  but  only  land  whose  mineral 
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character  was  unknown.  So  construed,  both  sections  can 
be  given  effect.® 

Consequently,  it  was  the  duty  of  the  Secretary,  when 
he  received  an  application  for  a  prospecting  permit,  to 
determine  whether  the  land  included  in  the  application  re¬ 
quired  prospecting.  If  he  determined  that  instead  it  was 
known  to  contain  valuable  mineral  deposits,  he  was  required 
to  hold  them  for  lease  and  reject  the  application. 


B.  The  application  for  prospecting  permit  was  not  re¬ 
jected  arbitrarily: — The  Commissioner  of  the  General  Land 
Office  rejected  the  application  on  the  ground  that  the  lapd 
in  Section  24  contained  sodium  in  commercial  quantities. 
He  obtained  this  information  from  the  Director  of  the 

i 

Geological  Survey  to  whom  is  committed  by  law  the  “classi¬ 


fication  of  the  public  lands  and  examination  of  the  geologi¬ 
cal  structure,  mineral  resources,  and  products  of  the  nla- 
tional  domain.”  Sec.  1,  Act  of  March  3, 1879,  20  Stat.  394, 
43  U.  S.  C.  sec.  31.  The  Geological  Survey  would  be  tjie 
obvious  source  to  which  officers  of  the  Interior  Department 
would  turn  in  order  to  ascertain,  if  possible  the  mineral 


character  of  public  lands.  Having  received  the  desired  ip- 
formation,  they  would  naturally  and  reasonably  rely  bn 
it  and  act  accordingly.  If  that  action  can  be  characterized 
as  arbitrary  and  capricious,  these  epithets  have  lost  all 


meaning. 


C.  Appellant’s  failure  to  seek  review  of  the  rejection 
precludes  it  from  now  attacking  the  Commissioner’s  deci¬ 
sion: — The  Commissioner’s  “Instructions”  and  the  Reg¬ 
ister’s  letter  to  appellant  notified  it  of  its  right  to  appeal  to 
the  Secretary  of  the  Interior,  fixed  a  time  limit  for  that  ap¬ 
peal,  and  stated  that  “in  default  of  which  the  application 
will  be  rejected  *  *  *  without  further  notice  from  thib 
office”  (pp.  15-19,  infra).  Appellant  did  not  avail  itself  of 

6  The  distinction  made  by  the  Act  is  clearly  reasonable.  When 
land  is  already  known  to  contain  valuable  mineral  deposits,  it 
would  be  idle  to  permit  “prospecting”  for  such  minerals  and  unjusi 
to  accord  a  permittee  the  preferential  rights  which  would  ensue 
upon  his  “discovery”  thereof. 
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this  right  to  challenge  the  Commissioner’s  holding  and  to 
bring  forward  what  it  now  asserts  (Br.  24-32)  demonstrates 
the  error  of  that  holding.  Instead,  it  filed  an  application  for 
a  lease  on  Section  24.  Having  failed  to  exhaust  its  ad¬ 
ministrative  remedies,  it  is  clear  that,  as  the  lower  court 
held,  appellant  debarred  itself  from  having  judicial  relief 
from  the  administrative  action.  MUheim  v.  Moffat  Tunnel 
Dist .,  262  U.  S.  710,  723  (1923) ;  McGregor  v.  Hogan ,  263 
U.  S.  234,  238  (1923) ;  Goldsmith  v.  Bd.  of  Tax  Appeals , 
270  U.  S.  117,  123  (1926). 

In  an  attempt  to  avoid  this  conclusion,  appellant  asserts 
(Br.  7,  8-9,  30-31,  39-40,  43-46)  on  the  basis  of  Mr.  Burn¬ 
ham’s  testimony  at  the  trial  that  it  failed  to  appeal  from  the 
rejection  and  applied  for  a  lease  because  of  “instructions” 
— necessarily  oral — from  representatives  of  the  Interior 
Department  to  take  these  courses.  The  official  communica¬ 
tions  from  the  responsible  officers — omitted  from  the  Joint 
Appendix  but  printed  at  the  back  of  this  brief  (pp.  15-19, 
infra ) — explicitly  negative  and  nullify  this  assertion. 
Therein,  as  plainly  as  could  be,  they  invited  appellant  to 
appeal  from  the  rejection  and  advised  that,  if  it  did  not,  the 
rejection  would  be  an  accomplished  fact.  At  this  point,  the 
communications  end.  They  suggest  no  alternative :  they  do 
not  encourage,  advise,  much  less  “instruct”,  appellant  to 
drop  its  quest  for  a  prospecting  permit  and  apply  for  a 
lease.  The  authorized  representatives  of  the  Government 
could  do  no  more.  Their  plain  language  cannot  be  set  at 
naught  by  testimony  20  years  after  of  unofficial  conversa¬ 
tions. 

D.  The  Department’s  subsequent  action  in  respect  of  the 
Little  Placer  does  not  indicate  that  rejection  of  the  permit 
application  was  arbitrary : — Since  appellant  did  not  ap¬ 
peal  from  the  Commissioner’s  rejection  of  its  application  to 
prospect  Section  24,  that  application  was  dead  when  the 
hearings  commenced  to  determine  whether  the  Little  Placer 
and  other  lands  could  be  patented  under  the  mining  laws. 
Nothing  that  occurrd  at  those  hearings  or  afterwards  could 
revive  the  application  and  consequently  these  events  are  ir- 
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relevant.7  However,  had  the  application  been  kept  alive 
and  had  the  Secretary  held  in  1933  (as  he  finally  did  in  1943) 
that  the  Little  Placer  was  unpatentable,  the  application 
would  not  have  been  granted.  Instead,  because  of  the  pres¬ 
ence  of  sodium  in  commercial  quantities  the  land  would 
have  been  held  for  lease. 

In  any  event,  no  inference  favorable  to  appellant’s  con¬ 
tention  arises  from  the  circumstance  that  the  1933  decision 
was  overruled  in  1943.  The  earlier  decision  was  based  pn 
the  evidence  then  available.  Therefore  it  was  not  arbitrary, 
capricious  or  otherwise  improper.  Because  of  additional 
evidence  which  in  the  view  of  the  Secretary  required  a 
different  conclusion,  it  was  overruled  in  1943 — simply  over¬ 
ruled. 

It  is  submitted  that  the  trial  court  rightly  held  that 
appellant  was  not  entitled  to  a  permit  to  prospect  for  do- 
dium  on  the  Little  Placer. 

II 

I 

The  District  Court  Rightly  Declined  to  Compel  the  Secretary 
of  the  Interior  to  Grant  a  Sodium  Lease  to  Appellant 

The  Secretary  of  the  Interior  is  not  required  by  section 
24  of  the  Mineral  Leasing  Act  to  grant  applications  fpr 
sodium  leases  like  that  made  by  appellant  on  January  2|l, 
1929.  Consequently,  as  the  trial  court  held,  the  denial  6f 
appellant’s  lease  application  may  not  be  judicially  reviewed. 

Appellant  asserts  (Br.  36-40)  that,  except  for  his  19«j$3 
decision,  the  Secretary  would  have  granted  its  application 
and  thus  (so  appellant  conceives)  “exhausted”  his  discre¬ 
tion.  The  assertion  depends  upon  an  allegation  (Br.  3$) 
_ 

7  Appellant  suggests  (Br.  44)  that  a  sentence  in  the  March  8, 
1933,  decision  of  the  Secretary  (54  I.D.  183)  “conclusively”  shows 
that  it  took  an  appeal  from  the  rejection.  The  sentence  reads  (54 
I.D.  at  p.  185) :  “The  Commissioner  *  *  *  held  the  permit  ap¬ 
plication  of  the  Burnham  Chemical  Company  for  rejection,  from 
which  holding  the  Burnham  Chemical  Company  has  appealed,” 
(Italics  added).  The  italicized  words  are  obviously  inadvertent. 
See  the  decisions  of  the  Register  and  Commissioner  which  were 
affirmed  by  the  Secretary.  Jt.  App.  99,  208. 
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that  appellant  was  the  first  to  file  application  for  lease  on 
Section  24.  Appellant  goes  on  to  say  that  in  1933  it  was  the 
practice  of  the  Secretary  to  issue  leases  “in  the  order  of  ap¬ 
plication”  and  hence  that  it  would  have  received  a  lease 
on  the  Little  Placer  if  the  1933  decision  had  been  adverse 
to  the  borax  company.  The  allegation  is  baseless.  Appel¬ 
lant  was  not  the  first  lease  applicant  for  the  Little  Placer. 
The  decisions  of  the  Register  (Jt.  App.  100)  and  of  the 
Commissioner  (Jt.  App.  207)  in  the  proceedings  terminat¬ 
ing  in  1933  show  that  one  J.  C.  McMillan  filed  a  lease  appli¬ 
cation  for  this  land  on  December  15,  1928.  Appellant  filed 
January  21,  1929.  Accordingly  it  becomes  unnecessary  to 
inquire  whether,  if  the  allegation  had  been  well-founded, 
the  argument  would  have  helped  appellant.8 


CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the  judg¬ 
ment  of  the  court  below  should  be  affirmed. 


Respectfully, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
John  F.  Cotter, 

Attorney,  Department  of  Justice, 

Washington,  D.  C. 


November  1949. 


8  The  Court’s  attention  is  invited  to  the  fact  there  is  neither 
evidence  nor  finding  that  it  was  the  Secretary’s  practice  to  grant 
a  lease  to  the  first  applicant. 


SUPPLEMENT 


Exhibit  B  to  Complaint 
Department  of  the  Interior 
United  States  Land  Office 

Serial  045676 

Los  Angeles,  Cal. 

December  14,  1928. 

The  Burnham  Chemical  Company, 

433  California  St.,  j 

San  Francisco,  Cal. 

This  office  is  in  receipt  from  the  commissioner  of  the 
General  Land  Office  of  a  decision  involving  the  entry  or 
application  whose  serial  number  is  noted  above. 

Thirty  days  from  the  notice  are  allowed  within  which}  to 
comply  with  the  requirements  of  the  Commissioner,  orj  to 
appeal  therefrom  to  the  Secretary  of  the  Interior;  and  upon 
your  failure  to  take  action  within  the  time  specified  ihe 
case  will  be  reported  for  appropriate  action.  Any  showing 
in  response  to  said  decision  must  be  filed  in  this  office,  and 
should  refer  to  the  serial  number  above  noted. 

The  Commissioner’s  decision,  copy  of  which  is  inclosed, 
held  your  application  for  permit  as  to  land  in  Sec.  24,  T.  11 
N.,  R.  8  W.,  S.B.M.,  on  account  of  report  of  Geological  Sur¬ 
vey,  that  said  land  is  subject  to  sodium  lease  only,  and  as 
to  conflicting  mineral  locations  and  applications  for  mineral 
patent  by  the  United  States  Borax  Company  and  the  West¬ 
ern  Borax  Company,  for  lands  embraced  in  your  permit 
application  a  hearing  is  ordered,  with  the  right  of  tjie 
United  States  to  intervene  at  such  hearing.  The  Chief  ^>f 
Field  Division,  Mr.  J.  H.  Favorite,  will  represent  the  Gov¬ 
ernment  at  the  hearing  when  ordered,  notice  to  be  here¬ 
after  given. 

Very  respectfully,  j 

(Signed)  B.  B.  Smith, 

Register. 
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United  States 
Department  of  the  Interior 
General  Land  Office 
Washington 


November  23, 1928. 

In  reply  please  refer  to: 

Los  Angeles  044062-144251  “N”  MAS 
044266-044800 
044801-045676 
045946 


Instructions 

Register 

Los  Angeles,  California. 

Sir: 

This  office  has  under  consideration  application  045676  for 
a  sodium  prospecting  permit  filed  June  1, 1928,  by  the  Burn¬ 
ham  Chemical  Company  as  amended  June  2,  1928,  to  em¬ 
brace  E %,  NWy4,  Sec.  18,  Ey2,  SW%,  Sec.  20,  T.  11  N.,  R. 

7  W.,  sy2,  swy4,  swy4,  NE%,  Sec.  24,  Ny2  Sec.  26,  T.  11 

N.,  R.  8  W.,  S.B.M.  The  application  was  suspended  by  you 
because  of  conflicts  with  several  pending  applications. 

Among  the  conflicting  applications  referred  to  is  home¬ 
stead  application  044062  filed  May  26,  1927,  under  the  Act 
of  February  19,  1909  (35  Stat.  639),  without  mineral  reser¬ 
vation  by  Harry  J.  Pothoff,  for  the  N^4  Sec.  26,  T.  11  N.,  R. 

8  W.,  and  allowed  by  you  June  24,  1927,  also  the  following 
mineral  applications  filed  by  the  United  States  Borax  Com¬ 
pany,  namely,  044251  filed  July  8, 1927,  for  the  Keen  Placer 
Mining  Claim  embracing  SE1^  Sec.  18,  T.  11  N.,  R.  7  W., 
044266  filed  July  13,  1927,  for  the  Big  Keen  No.  2  Placer 
Mining  Claim,  embracing  lots  1  and  2  of  NW%  Sec.  18,  T. 
11  N.,  R.  7  W.,  044800  filed  December  9, 1927,  by  the  Western 
Borax  Company  for  the  Tincal  No.  1  Placer  mining  claim 
embracing  SE1^  Sec.  24,  T.  11  N.,  R.  8  W.,  and  044801  filed 
December  9,  1927,  by  the  Western  Borax  Company  for  the 
Tincal  No.  2  Placer  mining  claim  embracing  SW14  Sec.  24, 
T.  11  N.,  R.  8  W. 

There  has  since  been  filed  by  the  United  States  Borax 
Company,  namely,  on  August  1,  1928,  mineral  application 
045946  for  the  Little  Placer  Mining  claim  embracing  SW*4 
SWy4  NE%  Sec.  24,  T.  11  N.,  R.  8  W.  On  October  26, 1927, 
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final  certificates  were  issned  under  serial  Nos.  044251  and 
044266,  on  April  24,  1928,  under  serial  No.  044800  and  on 
March  21,  1928,  under  serial  044801.  Mineral  application 
045946  was  suspended  because  of  conflict  with  the  pr^or 
application  045676  of  the  Burnham  Chemical  Company  apd 
final  certificate  has  not  been  issued. 

On  October  25, 1928,  the  Geological  Survey  reported  that 
the  lands  in  Sec.  24,  T.  11  N.,  R.  8  W.,  contain  sodium  safts 
in  commercial  quantities  and  are  subject  to  entry  only  under 
lease.  Also  that  Sec.  26,  T.  11  N.,  R.  8  W.,  contains  lapd 
properly  subject  to  inclusion  in  a  sodium  prospecting  per¬ 
mit. 

There  being  no  provision  of  law  for  a  reservation  to  the 
United  States  of  sodium  salts  in  lands  valuable  therefor  the 
homestead  entry  044062  of  Harry  J.  Pothoff  must  be  Re¬ 
jected  unless  the  claimant  makes  application  for  the  allow¬ 
ance  of  his  homestead  entry  under  the  act  of  December  29, 
1916,  or  submits  a  showing  such  as  to  overcome  the  con¬ 
clusions  of  the  survey.  State  of  New  Mexico  and  Horace 
W.  Flora  (49  L.  D.  435),  Blakeney  vs.  Womack  (51  L.  I). 
622). 

Mineral  applications  044800,  044801,  044266  and  044251 
were  filed  prior  to  the  application  for  prospecting  permit 
and  are  based  upon  the  location  of  placer  mining  claims 
October  3, 1924,  May  2, 1925  and  July  23, 1926.  Mineral  ap¬ 
plication  045946  was  filed  August  1,  1928,  subsequent  to 
the  application  for  prospecting  permit,  but  is  based  upbn 
the  location  of  a  placer  mining  claim  August  11,  1926.  Ajs 
to  mineral  applications  044800,  044801,  044266  and  044251 
an  examination  by  the  field  service  of  this  office  shows  the 
claims  embraced  therein  to  be  valid  mining  locations  in  so 
far  as  concerns  discovery  and  improvements.  As  for  miii- 
eral  application  045946  the  record  shows  the  claim  to  be 
prima  facie  valid. 

In  connection  with  Mineral  application  045946  there  was 
filed  by  the  United  States  Borax  Company  on  August  24, 
1928,  a  protest  against  the  applicant  for  a  sodium  prospectC 
ing  permit  alleging  a  discovery  of  borate  of  lime  within  thR 
boundaries  of  the  claim  August  11,  1926,  and  also  that  posi- 
sessory  rights  thereto  have  been  maintained  at  all  times 
since.  The  protest  is  duly  verified  before  a  notary  publiR 
and  is  corroborated  by  two  witnesses.  Borate  lime  iR 
known  as  colemanite  or  ulexite  and  has  been  mined  in  tha^ 
vicinity  for  many  years.  It  is  not  a  form  of  sodium  re^ 
ferred  to  in  section  23  of  the  leasing  act  which  specifies 
chlorides,  sulphates,  carbonates,  borates,  silicates,  or  nii 


18 


trates  of  sodium  dissolved  in  and  soluble  in  water  and  ac¬ 
cumulated  by  concentration. 

By  telegram  of  June  7, 1928,  the  Burnham  Chemical  Com¬ 
pany  protested  against  the  issuance  of  patent  to  the  West¬ 
ern  Borax  Company,  under  serial  Nos.  044800,  044801,  and 
to  the  United  States  Borax  Company  under  serial  Nos. 
044266  and  044251  alleging  that  the  said  deposits  are  sub¬ 
ject  to  disposition  only  under  the  provisions  of  the  leasing 
act.  No  evidence  has  been  submitted  to  substantiate  this 
allegation  other  than  contained  in  the  application  for  per¬ 
mit  to  the  eff ect  that : 

“We  believe  the  above  land  upon  which  we  make  ap¬ 
plication  is  very  favorable  for  prospecting  for  sodium 
borate.  The  United  States  Geological  Survey  in  Bul¬ 
letin  785-C,  has  made  a  report  on  the  borate  deposits 
near  the  area  applied  for.  Since  this  report  was  pub¬ 
lished  a  new  form  of  sodium  borate  mineral  called 
Kernite  (Rasorite)  has  been  discovered  (see  “Kernite, 
a  new  Sodium  Borate”,  American  Mineralogist,  Vol.  12, 
P.  24, 1927).  This  new  mineral  has  a  chemical  formula 
of  Na^B-tCMHiO  and  is  soluble  in  water.  Also  Tincal, 
another  sodium  borate  mineral  has  been  found.  Tincal 
is  the  same  as  borax  and  is  the  sodium  borate  largely 
sold  in  commerce.  It  has  the  chemical  formula  of 
NaaB-iOrlOIUO.  It  is  also  soluble  in  water.  These  lands 
are  principally  valuable  for  the  sodium  borates  found 
therein  and  both  of  these  sodium  borates  are  now  being 
mined  in  this  locality  and  sold  in  large  commercial 
quantities.  It  is  believed  that  the  lands  applied  for  are 
favorable  for  prospecting  for  these  minerals  because 
of  their  close  proximity  to  the  deposits  that  are  now 
being  mined,  and  because  of  the  correlation  of  geologi¬ 
cal  facts,  so  far  as  known.  ’  ’ 

Mineral  applications  044800  and  044801  are  based  upon 
a  discovery  of  sodium  borate,  but  this  office  is  not  advised 
as  to  what  knowledge,  if  any,  was  available  at  the  date 
of  location  of  said  claims  as  to  occurrence  of  a  deposit  of 
sodium  borate  in  the  land  applied  for  nor  as  to  the  extent 
of  the  deposit.  However,  it  is  known  to  lie  at  considerable 
depth  from  the  surface  and  is  overlain  by  a  stratum  of 
shale  carrying  colemanite  and  ulexite  neither  of  which 
is  recognized  as  borate  of  sodium. 

Evidently  mining  locations  sought  to  be  made  since  the 
date  of  the  leasing  act  upon  deposits  of  colemanite  and 
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ulexite  of  land  known  at  the  time  of  such  attempted 
location  to  be  valuable  for  sodium  in  any  of  the  forms 
mentioned  in  the  act,  are  invalid.  (See  50-L.D.  650). 
Accordingly,  and  in  view  of  said  protests,  a  bearing  is 
directed  to  be  held  between  the  Burnham  Chemical 
Company,  the  applicant  for  a  sodium  permit,  and  ihe 
United  States  Borax  Company  and  Western  Borax  Cojm- 
pany,  claimants  under  the  mining  locations,  to  determine 
the  issue  raised  by  the  proceedings  of  whether  or  not  the 
land  is  valuable  for  sodium  in  any  of  the  forms  described 
in  the  leasing  act  of  February  25,  1920,  and  so  known  at 
the  dates  of  the  respective  placer  mining  locations.  In 
view  of  the  fact  that  the  mining  locations  antedate  the  ap¬ 
plication  for  prospecting  permit  filed  by  the  Burnham 
Chemical  Company,  the  burden  of  proof  will  rest  upon 
that  Company.  The  Government  will  be  represented  at 
the  hearing  in  order  that  all  facts  relative  to  the  mineral 
character  of  the  land  may  be  brought  out.  Should  the 
homestead  claimant  make  request  therefor  you  will  in¬ 
crease  the  scope  of  the  hearing  so  as  to  include  the  lahd 
embraced  in  his  entry.  Notify  the  parties  in  interest  Ac¬ 
cordingly. 

You  will  notify  the  homestead  claimant  under  serial  Nio. 
044062  that  he  is  allowed  30  days  from  receipt  of  notibe 
within  which  (1)  either  to  furnish  evidence  as  to  the  noh- 
mineral  character  of  the  land  sufficient  to  overcome  tljie 
conclusions  of  the  Geological  Survey  or  in  lieu  thereof  to 
request  that  he  participate  as  intervenor  in  the  hearing 
ordered  by  this  letter  or  (2)  to  make  application  for  the 
allowance  of  his  entry  under  the  stock  raising  homestead 
act  of  December  29,  1916,  in  default  of  which  and  in  tlje 
absence  of  appeal  his  entry  will  be  finally  canceled  without 
further  notice  from  this  office. 

You  will  notify  the  Burnham  Chemical  Company  thAt 
inasmuch  as  the  Survey  has  reported  the  land  in  Sejj. 
24  T.  11  N.  R.  8  W.,  as  subject  to  lease  only,  its  application 
for  prospecting  permit  is  hereby  denied  as  to  said  section, 
subject  to  appeal  within  30  days  from  notice,  in  default 
of  which  the  application  will  be  rejected  to  that  extept 
without  further  notice  from  this  office.  Press  copies  qf 
this  letter  are  inclosed  in  order  that  you  may  transmit 
one  copy  to  each  of  the  interested  parties. 

Very  respectfully, 


Commissioner. 
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Exhibit  C  to  Complaint 

Commissioner  of  the  General  Land  Office 

Department  of  the  Interior 

U.S.  Land  Office,  Federal  Building 

Los  Angeles,  California  Serial  L.  A.  046681 

Dear  Sir: 

We  hereby  make  application  for  a  Sodium  Lease  on  the 
following  land  in  accordance  with  the  Act  of  Congress 
entitled  “An  Act  to  Promote  the  Mining  of  Coal,  Phos¬ 
phate,  Oil,  Oil  Shale,  Gas  and  Sodium  on  the  Public 
Domain”,  approved  February  25,  1920,  and  subject  to  the 
regulations  concerning  Sodium  Mining  Leases  and  Pros¬ 
pecting  Permits. 

S1/^,  Sec.  24,  Township  11  North,  Range  8  West,  S.  B.  M. 

SW14  of  SW%  of  NE%  Sec.  24  Township  11  North, 
Range  8  West  S.  B.  M. 

All  of  the  above  mentioned  lands  are  in  Kern  County, 
California  and  comprise  approximately  330  acres. 

As  requested  in  paragraph  9,  page  10  of  the  Sodium 
Regulations  we  are  furnishing  you  herewith  the  following 
information : 

a.  The  name  of  this  company  is  the  Burnham  Chemical 
Company,  a  Nevada  Corporation,  with  executive  office  at 
433  California  Street,  San  Francisco,  California. 

b.  A  certified  copy  of  the  Articles  of  Incorporation  of 
this  company  were  sent  to  you  in  our  application  for  a 
prospecting  permit  covering  the  above  land  and  filed 
June  1,  1928,  Serial  #045676. 

c.  The  applicant  has  no  sodium  lease  under  the  provi¬ 
sions  of  the  Sodium  Leasing  Act,  nor  any  application  for 
lease  thereunder  pending,  and  that  he  does  not  hold  in¬ 
terest  in  such  leases  or  applications  which,  with  the  land 
applied  for,  will  exceed  2,560  acres  in  the  same  State. 
However,  Applicant  has  applied  for  Sodium  Prospecting 
Permits  under  Serial  #045676  and  045696. 

d.  The  description  of  the  land  by  legal  subdivisions  is 
as  stated  above. 

e.  The  land  is  valuable  for  sodium  and  subject  to  sodium 
lease  as  set  forth  in  the  Commissioners  letter  of  November 
23, 1928  regarding  our  sodium  prospecting  permit  #045676. 
The  sodium  minerals  occur  as  deposits  of  tincal  and  kernite 
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(sodium  borate  minerals)  and  it  is  estimated  that  ihe 
deposits  lie  from  400  to  1500  feet  below  the  surface  of 
the  ground. 

f.  The  proposed  method,  so  far  as  determined,  as  to  the 
process  of  mining  would  consist  in  first  checking  up  tjhe 
exact  location  and  extent  of  the  deposits  by  core  drilling. 
From  the  geological  data  thus  obtained  a  shaft  would  be 
sunk  to  the  main  sodium  borate  deposits  for  the  purpose 
of  mining  the  same.  The  sodium  borate  minerals  woi}ld 
be  sold  as  mined,  or  refined,  depending  upon  market  condi¬ 
tions  at  the  time. 

On  November  30,  1928  this  company  had  $17,988.38  cafeh 
on  hand  and  in  the  bank ;  accounts  receivable  were  $16,003.51, 
inventory  of  refined  borax  on  hand  $27,833.16,  and  install¬ 
ment  notes  receivable  were  $115,996.59,  making  a  total 
of  $177,821.64  assets  on  that  day.  Of  those  assets,  to¬ 
gether  with  other  capital  that  may  be  made  available  to 
the  company,  the  applicant  will  be  able  and  intends  to  set 
aside  a  sufficient  portion  thereof  to  mine  the  deposits  Of 
sodium  borate  thereon.  Development  work  will  be  com¬ 
menced  within  ninety  days  from  the  date  of  execution  of 
the  lease  and  will  be  conducted  with  diligence. 

g.  Notice  for  publication  is  attached  hereto  in  duplicate. 

Trusting  this  application  will  receive  your  approval, 
we  remain  i 

i 

Yours  very  truly, 

Burnham  Chemical  Company, 

(sgd)  G.  B.  Burnham, 

President,  j 
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BURNHAM  CHEMICAL  COMPANY,  \pellbnt 


v. 

OSCAR  L.  CHAPMAN,  Secretary  of  the  Interior;  and 
FRED  W.  JOHNSON,  Director  of  the  Bureau  of  Land 
Management,  Appellees . 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia. 


Elmer  E.  Batzell, 

201  Shoreham  Building, 
Washington  5,  D.  C., 
Attorney  for  Appellant. 

Norman  L.  Meyers, 

201  Shoreham  Building, 

Washington  5,  D.  C., 

Of  Coimsel. 


United  States  Court  o!  Appeals 

Foe  the  Distbict  of  Columbia  Circuit 


No.  10,279 


BUBNHAM  CHEMICAL  COMPANY,  Appellant,  ' 
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V. 

OSCAR  L.  CHAPMAN,  Secretary  of  the  Interior,  et  at, 

Appellees.  | 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia. 


PETITION  FOE  REHEARING  FOR  APPELLANT. 


Appellant  hereby  respectfully  petitions  the  Court  for  rej- 
hearing  of  the  argument  in  the  cause  of  Burnham  Chemical 
Company,  Appellant,  v.  Oscar  L.  Chapman,  Secretary  oi 
the  Interior,  et  al.,  appellees.  In  support  thereof  Appellant 
urges : 

1.  The  issues  involved  in  the  proceeding  are  complex  and 
deserve  greater  explanation  than  that  permitted  by  the 
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time  allowed  for  discussion  during  the  oral  argument  on 
which  the  decision  was  rendered. 

2.  In  adopting,  through  the  decision  of  March  6,  the 
opinion  of  the  lower  Court,  the  Court  of  Appeals  adopted 
also  the  view  of  the  lower  Court,  not  supported  by  the 
record,  that  the  duty  of  the  Secretary  to  determine  whether 
the  lands  in  question  were  under  Section  23  or  Section  24 
of  the  Mineral  Leasing  Act  in  part  was  the  result  of  an 
application  for  lease  filed  by  a  person  other  than  Appellant. 

3.  Appellant  believes  further  clarification  is  required  on 
this  point  since  it  is  of  importance  to  an  understanding  of 
the  basic  inequities  and  errors  in  statutory  interpretation 
by  the  Secretary  for  which  Appellant  here  seeks  redress. 
This  second  application  referred  to  by  the  lower  Court  was 
made  six  and  one-half  months  after  the  application  made 
by  Appellant  and  after  the  date  on  which  the  Secretary 
acted  in  an  inconsistent  manner  on  Appellant’s  prospect¬ 
ing  permit  application. 

4.  Despite  the  view  of  the  lower  Court  that  the  Secretary 
ruled  that  the  Mineral  Leasing  Act  (Section  24)  was  appli¬ 
cable  to  Appellant,  the  circumstances  under  which  Appel¬ 
lant’s  prospecting  permit  application  was  allegedly  re¬ 
jected  were  such  as  to  negative  belief  that  rejection  was 
intended  or  effected  by  the  Secretary.  The  basis  of  re¬ 
jection  was  that  the  land  could  be  disposed  of  only  by 
lease,  but  in  the  communication  of  November  23, 1928,  froi£ 
the  Commissioner  of  the  General  Land  Office  to  the  Reg¬ 
ister,  on  which  rejection  was  based,  it  was  stated : 

1 1  ...  a  hearing  is  directed  to  be  held  between  the  Burn¬ 
ham  Chemical  Company,  the  applicant  for  a  sodium 
permit,  and  the  United  States  Borax  Company  and  the 
Western  Borax  Company,  claimants  under  the  mining 
locations,  to  determine  the  issues  raised  by  the  pro¬ 
ceedings  of  whether  or  not  the  land  is  valuable  for 
sodium  in  any  of  the  forms  described  in  the  leasing  act 
of  February  25,  1920,  and  so  known  at  the  dates  of  the 
respective  placer  mining  locations.” 
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Such  hearing,  to  determine  whether  the  land  was  subject  to 
the  Mineral  Leasing  Act,  subsequently  was  held  with 
Appellant  forced  to  bear  the  burden  of  proof,  a  circum¬ 
stance  which  clearly  shows  Interior’s  intention  to  treat 
Appellant’s  prospecting  permit  as  valid  and  alive. 

5.  Appellant  respectfully  urges  that  another  hearing 
would  give  opportunity  to  develop  fully  these  critical  fac¬ 
tors,  full  development  of  which  was  not  possible  in  the 
initial  hearing.  The  complex  of  circumstances  covering 
manifold  hearings  and  filings  during  a  period  of  twenty- 
one  years  tends  to  obscure  critical  points  which,  fijilly 
emphasized,  must,  in  Appellant’s  opinion,  result  in  an 
interpretation  of  Appellant’s  position  different  from  that 
in  the  present  decision.  Appellant  believes  that  with  re¬ 
hearing  and  revised  emphasis  on  certain  critical  factors 
minimized  or  overlooked  in  the  decision  of  the  lower  Court, 
different  principles  of  law  would  be  applicable  resulting 
in  a  decision  favorable  to  Appellant. 

Wherefore,  Appellant  respectfully  requests.: 

1.  That  rehearing  of  this  cause  be  ordered;  j 

2.  That  Appellant  and  Appellees,  if  they  so  desire,  ehch 
be  granted  an  hour  for  oral  argument. 

3.  That  Appellant  be  granted  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

i 

i 

Respectfully  submitted, 

Elmer  E.  Batzell, 

Attorney  for  Appellant,  j 

i 

j 

I  hereby  certify  that  this  Petition  for  Rehearing  has 
been  submitted  in  good  faith  and  not  for  delay. 

i 

Elmer  E.  Batzell, 

Attorney  for  Appellant. 


March  21,  1950. 
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Appellant  hereby  respectfully  petitions  the  Court  for  re¬ 
hearing  of  the  argument  in  the  cause  of  Burnham  Chemical 
Company,  Appellant,  v.  Oscar  L.  Chapman,  Secretary  of 
the  Interior,  et  al.,  appellees.  In  support  thereof  Appellant 
urges : 


1.  The  issues  involved  in  the  proceeding  are  complex  and 
deserve  greater  explanation  than  that  permitted  by  the 
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time  allowed  for  discussion  during  the  oral  argument  on 
which  the  decision  was  rendered. 

2.  In  adopting,  through  the  decision  of  March  6,  the 
opinion  of  the  lower  Court,  the  Court  of  Appeals  adopted 
also  the  view  of  the  lower  Court,  not  supported  by  the 
record,  that  the  duty  of  the  Secretary  to  determine  whether 
the  lands  in  question  were  under  Section  23  or  Section  24 
of  the  Mineral  Leasing  Act  in  part  was  the  result  of  an 
application  for  lease  filed  by  a  person  other  than  Appellant. 

3.  Appellant  believes  further  clarification  is  required  on 
this  point  since  it  is  of  importance  to  an  understanding  of 
the  basic  inequities  and  errors  in  statutory  interpretation 
by  the  Secretary  for  which  Appellant  here  seeks  redress. 
This  second  application  referred  to  by  the  lower  Court  was 
made  six  and  one-half  months  after  the  application  made 
by  Appellant  and  after  the  date  on  which  the  Secretary 
acted  in  an  inconsistent  manner  on  Appellant’s  prospect¬ 
ing  permit  application. 

4.  Despite  the  view  of  the  lower  Court  that  the  Secretary 
ruled  that  the  Mineral  Leasing  Act  (Section  24)  was  appli¬ 
cable  to  Appellant,  the  circumstances  under  which  Appel¬ 
lant’s  prospecting  permit  application  was  allegedly  re¬ 
jected  were  such  as  to  negative  belief  that  rejection  was 
intended  or  effected  by  the  Secretary.  The  basis  of  re¬ 
jection  was  that  the  land  could  be  disposed  of  only  by 
lease,  but  in  the  communication  of  November  23, 1928,  fron^ 
the  Commissioner  of  the  General  Land  Office  to  the  Reg¬ 
ister,  on  which  rejection  was  based,  it  was  stated : 

“  ...  a  hearing  is  directed  to  be  held  between  the  Burn¬ 
ham  Chemical  Company,  the  applicant  for  a  sodium 
permit,  and  the  United  States  Borax  Company  and  the 
Western  Borax  Company,  claimants  under  the  mining 
locations,  to  determine  the  issues  raised  by  the  pro¬ 
ceedings  of  whether  or  not  the  land  is  valuable  for 
sodium  in  any  of  the  forms  described  in  the  leasing  act 
of  February  25,  1920,  and  so  known  at  the  dates  of  the 
respective  placer  mining  locations.” 
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Such  hearing,  to  determine  whether  the  land  was  subject  to 
the  Mineral  Leasing  Act,  subsequently  was  held  •Jrith 
Appellant  forced  to  bear  the  burden  of  proof,  a  circum¬ 
stance  which  clearly  shows  Interior’s  intention  to  treat 
Appellant’s  prospecting  permit  as  valid  and  alive. 

5.  Appellant  respectfully  urges  that  another  hearjing 
would  give  opportunity  to  develop  fully  these  critical  fac¬ 
tors,  full  development  of  which  was  not  possible  in  the 
initial  hearing.  The  complex  of  circumstances  covering 
manifold  hearings  and  filings  during  a  period  of  twenty- 
one  years  tends  to  obscure  critical  points  which,  ftjlly 
emphasized,  must,  in  Appellant’s  opinion,  result  in  an 
interpretation  of  Appellant’s  position  different  from  that 
in  the  present  decision.  Appellant  believes  that  with  ire- 
hearing  and  revised  emphasis  on  certain  critical  factors 
minimized  or  overlooked  in  the  decision  of  the  lower  Coujrt, 
different  principles  of  law  would  be  applicable  resulting 
in  a  decision  favorable  to  Appellant. 

Wherefore,  Appellant  respectfully  requests.: 

1.  That  rehearing  of  this  cause  be  ordered ; 

\ 

2.  That  Appellant  and  Appellees,  if  they  so  desire,  eaph 
be  granted  an  hour  for  oral  argument. 

3.  That  Appellant  be  granted  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  proper. 

Respectfully  submitted, 

Elmer  E.  Batzell, 

Attorney  for  Appellant. 

I  hereby  certify  that  this  Petition  for  Rehearing  has 
been  submitted  in  good  faith  and  not  for  delay. 

Elmer  E.  Batzell, 

Attorney  for  Appellant. 

March  21,  1950. 
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IN  THE 


United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Circuit 


No.  10,276 
No.  10,278 


ARKANSAS  POWER  &  LIGHT  COMPANY  and  i 
MIDDLE  SOUTH  UTILITIES,  INC., 

Petitioners,  i 

v-  i 

FEDERAL  POWER  COMMISSION,  Respondent 


I 

ARKANSAS  PUBLIC  SERVICE  COMMISSION,  j 

Petitioner, 

v-  | 

FEDERAL  POWER  COMMISSION,  Respondent  I 

i 


PETITIONS  FOR  REVIEW  OF  AN  ORDER  OF  THE 
FEDERAL  POWER  COMMISSION  i 


JOINT  APPENDIX 


PETITION  OF  ARKANSAS  POWER  &  LIGHT  COM¬ 
PANY  AND  ELECTRIC  POWER  &  LIGHT  CORPO¬ 
RATION  FOR  REVIEW 

Filed  May  21, 1949 

I 

Arkansas  Power  &  Light  Company  (hereinafter  some¬ 
times  called  the  “Company”)  and  Electric  Power  &  Ligfyt 

(l)  i 


2 


Corporation  (hereinafter  sometimes  called  “Electric”) 
being  aggrieved  by  the  Order  of  the  Federal  Power  Com¬ 
mission  issued  by  said  Commission  on  February  15,  1949, 
in  the  proceeding  bearing  said  Commission’s  Docket  No. 
IT-5829,  a  copy  of  which  Order  is  filed  herewith  as  Exhibit  1, 
and  in  denying  Petitioners’  application  for  rehearing  of 
said  matter,  hereby  petition  this  Court  for  review  of  said 
Order  of  said  Commission,  and  respectfully  show : 

21  I 

This  petition  for  review  is  filed  under  and  pursuant  to 
the  provisions  of  Section  313(b)  of  the  Federal  Power  Act, 
U.  S.  C.,  Title  16,  §825  l ;  and  is  also  filed  under  and  pursu¬ 
ant  to  the  provisions  of  Section  10  of  the  Administrative 
Procedure  Act,  U.  S.  C.,  Title  5,  §1009. 

n 

Petitioners  seek  to  have  set  aside  an  Order  entered  by 
the  Federal  Power  Commission,  purporting  to  act  under 
authority  of  the  Federal  Power  Act,  particularly  Section 
301(a)  thereof,  which  would  compel  the  Company  to  re¬ 
classify  and  alter  its  general  corporate  accounts 1  as  now 
established  and  kept  in  accordance  with  orders  of  state 
authority  and  made  the  basis  of  state  regulation.  Peti¬ 
tioners  contend  that  said  Order  would  destroy  the  factual 
integrity  of  such  accounts  and  financial  statements  based 
thereon  and  affect  the  property  and  property  rights  of 
Petitioners. 


1  These  accounts  have  been  variously  referred  to  in  the  record  as  the 
“official  corporate  accounts*’,  “fundamental  and  basic  corporate  accounts”, 
“basic  corporate  accounts”  and  “general  corporate  accounts”  or  “general 
corporate  or  basic  books  of  account”,  but  in  each  instance  as  related  to 
the  set  of  accounts  kept  for  general  corporate  purposes  as  distinguished 
from  memorandum  accounts  for  special  purposes  or  separate  reclassifica¬ 
tion  of  accounts  kept  to  meet  special  requirements.  This  primary  set  of 
accounts  will  hereinafter  be  referred  to  as  the  “general  corporate  ac¬ 
counts”,  the  accounts  which  constitute  Respondent’s  official  record  of 
stewardship  and  the  basis  on  which  representations  are  made  as  to  the 
results  of  its  operations  and  its  financial  condition  in  reports  to  stock¬ 
holders  and  in  other  financial  statements  for  prospective  investors,  etc. 
(See  Arkansas  Power  &  Light  Company  v.  Federal  Power  Commission, 
et  al.,  156  F.  2d  821,  823.) 


Ill 

I 

1.  Arkansas  Company  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  j  of 
Arkansas  and  operating  as  a  public  utility  in  that  State 
under  and  by  virtue  of  compliance  with  its  laws.  The  Com¬ 
pany  also  is  an  electric  public  utility  and  a  licensee,  as  those 

terms  are  defined  in  the  Federal  Power  Act.  The 
22  utility  properties  of  Arkansas  Company  comprise 
both  electric  and  non-electric  facilities.  All  of  its  non¬ 
electric  facilities  are  devoted  solely  to  intrastate  uses  aid 
substantially  all  of  its  electric  facilities  are  devoted  either 
solely  or  primarily  to  intrastate  uses.  More  than  90%  of 
its  revenues  are  derived  under  rates  fixed  by  state  authority. 

2.  Electric  Power  &  Light  Corporation  is  a  corporation 
organized  under  the  laws  of  the  State  of  Maine  and  a  regis¬ 
tered  holding  company  which  owns  all  of  the  outstanding 
common  stock  of  Arkansas  Company.  By  Order  of  the 
Federal  Power  Commission  dated  June  22,  1945,  Electric 
was  permitted  to  intervene  in  said  proceeding  bearing 
Docket  No.  IT-5829  as  a  party  in  interest.  It  has  a  justic¬ 
iable  controversy  with  said  Commission  in  respect  to  the 
issues  of  this  proceeding. 

3.  The  Federal  Power  Commission  (hereinafter  some¬ 
times  called  the  “ Federal  Commission”)  is  the  administrap 
tive  body  entrusted  with  the  administration  of  the  FederajL 
Power  Act,  16  U.  S.  C.  A.,  Section  791,  et  seq.  (hereinafter 
sometimes  referred  to  as  the  “Act”). 

4.  The  Arkansas  Public  Service  Commission,  Inter  - 
venor  in  said  proceedings  before  the  Federal  Commission, 
was  created  by  Act  40  of  the  Acts  of  the  General  Assembly 
of  the  State  of  Arkansas,  approved  February  12,  1945J 
It  is  the  successor  to  and  is  invested  with  all  the  power, 
jurisdiction,  and  authority  of  the  Arkansas  Department  of 
Public  Utilities  which  was  created  and  empowered  by  Act! 
324  of  the  Acts  of  the  General  Assembly  of  the  State  of! 
Arkansas,  approved  April  2, 1935  (the  said  agencies  repre¬ 
senting  a  continuing  authority  of  the  State  of  Arkansas, 
being  referred  to  hereinafter  as  the  “State  Commission”).! 
Among  the  powers  conferred  upon  the  State  Commission 
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were  those  to  promulgate  and  adopt  a  Uniform  System  of 
Accounts  for  public  utilities  (hereinafter  referred  to  as  the 
“Arkansas  System  of  Accounts”),  prescribe  the 

23  manner  in  which  they  should  keep  their  general  cor¬ 
porate  or  basic  records  of  account,  and  to  make  and 

enforce  any  reasonable  rules  pertaining  to  the  accounts  of 
such  utilities.  The  State  Commission  possesses  and  exer¬ 
cises  comprehensive  powers  to  regulate  the  Company  and 
practically  every  aspect  of  its  operations  including  the 
operation  of  its  non-electric  facilities,  its  capital  structure 
and  issuance  of  securities,  and  the  revenues  to  be  allowed. 

IV 

1.  By  its  order  of  July  2,  1937,  the  State  Commission 
actually  took  and  has  since  retained,  jurisdiction  of  the 
Company’s  business  and  affairs  to  the  extent  permitted 
by  Act  324  aforesaid.  On  November  10,  1943,  the  State 
Commission  directed  that  a  hearing  be  held  to  establish 
a  fair  and  reasonable  rate  base  and  rate  of  return  thereon 
with  respect  to  the  Company’s  electric  property,  and  to 
fix  reasonable  rates  to  be  charged  for  electric  service.  By 
this  order  the  Company  was  directed  to  show  cause  why 
original  cost  of  its  electric  property,  less  accrued  depre¬ 
ciation,  should  not  be  established  as  its  rate  base  and  why 
its  accounts  should  not  be  adjusted  to  conform  to  the  Ark¬ 
ansas  System  of  Accounts  and  the  Company  required  to 
write  out  of  its  accounts  any  amounts  which  did  not  reflect 
actual  value. 

On  June  24,  1944,  the  State  Commission  entered  an 
exhaustive  order.  It  determined  that  it  had  jurisdiction 
to  prescribe  the  manner  in  which  the  Company  should  keep 
its  general  corporate  books,  accounts,  and  records,  and  that 
the  books,  records,  and  accounts  prescribed  by  it  should  be 
the  official  corporate  accounts  and  records  of  the  Company. 
By  its  order,  the  State  Commission  reclassified  the  Com¬ 
pany’s  plant  account;  determined  the  recorded  cost  thereof 
in  excess  of  actual  arms-length,  and  required  such  excess  to 
be  written  out  of  the  Company’s  accounts;  segregated 
actual  arm’s-length  cost  of  its  electric,  steam  heat, 

24  gas,  and  transportation  properties  and  facilities,  and 
required  that  such  cost  be  separately  shown  for  each 


of  said  property  and  facilities;  and  determined  the  origi¬ 
nal  cost  of  the  Company’s  electric  properties  and  the  ac¬ 
tual  arm’s-length  cost  thereof  in  excess  of  original  cost. 


2.  Said  order  prescribed  the  method  by  which  the  Com  • 
pany  should  keep  its  general  corporate  accounts,  and  estab¬ 
lished  an  electric  rate  base  measured  by  the  prudent  in¬ 
vestment  shown  in  said  accounts.  The  order  required  the 
excess  of  arm’s-length  cost  over  original  cost  to  be  set  up 
in  a  specific  account  (Account  100.5),  and  determined  that 
it  represented  value  as  of  the  date  it  was  expended  ind 
that  such  value  was  inherent  in  the  Company’s  electric 
system ;  determined  that  the  amount  thereof  should  not  be 
charged  off  or  amortized,  but  should  be  recognized  and 
included  as  a  part  of  the  Company’s  valid  and  existing 
assets  and  values;  and  included  the  same  in  the  rate  base 
upon  which  the  Company  was  entitled  to  earn  a  fair  return. 

i 

3.  The  State  Commission,  in  its  said  order,  established 
a  regulatory  policy  for  the  continuous  supervision  of  ihe 
Company’s  business,  property,  accounts,  rates,  services, 
and  revenue,  a  formula  for  the  determination,  control,  and 
disposition  of  its  future  earnings,  and  set  up  the  procedure 
for  the  administration  of  that  formula  on  the  basis  of 
amounts  shown  in  the  general  corporate  accounts  of  tjhe 
Company  as  adjusted  and  currently  being  kept  under  the 
orders  of  the  State  Commission. 


1.  The  Federal  Commission,  on  June  16,  1936,  pre¬ 
scribed  a  Uniform  System  of  Accounts  (hereinafter  re¬ 
ferred  to  as  the  ‘‘Federal  System  of  Accounts”)  for  public 
utilities  and  licensees.  Said  System  of  Accounts  as  supple¬ 
mented  by  the  Federal  Commission’s  order  of  May 
25  11,  1937,  directed  all  public  utilities  and  licensees 

subject  to  the  jurisdiction  of  the  Federal  Commis¬ 
sion  to  reclassify  their  electric  plant  accounts  and  to  sub¬ 
mit  certain  statements  showing  pro  forma  such  reclassi¬ 
fication.  By  order  dated  June  15, 1943,  as  supplemented  by 
orders  dated  September  27,  1944,  and  August  15,  1947, 
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in  said  Docket  No.  IT-5829,  the  Federal  Commission  di¬ 
rected  the  Company  to  show  cause  why  that  Company 
should  not  make  certain  adjustments  in  its  said  accounts. 
Following  a  hearing  pursuant  to  said  Orders,  the  Commis¬ 
sion,  on  February  15,  1949,  issued  its  Opinion  No.  174, 
Findings  and  Order  (sometimes  collectively  referred  to 
as  the  * 1  Order”). 

2.  Although  the  Federal  Commission  had  before  it  the 
State  Commission’s  order  of  June  24,  1944  definitely  exer¬ 
cising  exclusive  jurisdiction  over  the  general  corporate 
accounts  of  the  Company  and  prescribing  a  prudent  invest¬ 
ment  rate  base  measured  by  such  accounts,  the  Federal 
Commission  by  said  Order  definitely  assumed  to  exercise 
jurisdiction  over  the  Company’s  general  corporate  accounts, 
and  directed  adjustments  and  entries  to  be  made  therein 
in  conflict  and  at  cross  purposes  with,  and  nullifying  and 
reversing  adjustments  and  amounts  established  in  said 
accounts  by  the  State  Commission.  The  Order  directs 
that: 

“(A)  Arkansas  Power  &  Light  Company  classify 
the  amounts  of  $612,000  and  $112,371.76  referred  to 
in  finding  (9),  $557,060.43  referred  to  in  finding  (10) 
and  $1,070,586.13  referred  to  in  finding  (35),  in  its 
general  corporate  or  basic  books  of  account,  in  Ac¬ 
count  107,  Electric  Plant  Adjustments,  and  dispose 
of  such  amounts  by  charges  to  earned  surplus,  or  to 
capital  surplus  if  properly  created. 

“(B)  Arkansas  Power  &  Light  Company  classify 
the  amount  of  $5,176,613.91  referred  to  in  findings 
(33)  and  (34)  in  its  general  corporate  or  basic  books 
of  account,  in  Account  100.5,  Electric  Plant  Acqui¬ 
sition  Adjustments,  and  amortize  that  amount  by 
equal  monthly  charges  over  a  period  of  twelve 
26  years  from  the  date  of  issuance  of  this  order 
by  charges  to  Account  537,  Miscellaneous  Amor¬ 
tization. 

“(C)  Arkansas  Power  &  Light  Company  correct 
in  its  general  corporate  or  basic  books  of  account 


its  charge  of  $2,366,885.86  respecting  the  loss  op  the 
sale  of  its  water  and  ice  properties  in  1942,  by  in¬ 
creasing  the  depreciation  reserve  for  electric  ^lant 
by  the  amount  of  $2,366,885.86,  by  a  charge  to  earned 
surplus  or  a  capital  surplus  created  for  the  purpose. 

“(D)  Arkansas  Power  &  Light  Company  submit 
within  60  days  after  entry  of  this  order,  certified 
copies  of  accounting  entries  effecting  compliance 
with  the  requirements  of  paragraphs  (A)  and  (C) 
above,  and  with  the  classification  requirement^  of 
paragraph  (B),  above. 

4.  Within  the  time  provided  by  statute  and  on  March 
16,  1949,  Petitioners,  being  aggrieved  by  said  Order  afore¬ 
said,  filed  an  application  for  rehearing  with  respect  to  the 
matters  as  to  which  review  is  now  sought.  A  copy  of  said 
petition  for  rehearing  is  attached  hereto  as  Appendix  A 
and  made  a  part  hereof,  and  Petitioners  incorporate,!  as 
Appendix  B  hereto,  their  severally  requested  findings  and 
conclusions,  referred  to  in  said  Petition  and  hereinafter. 
On  March  30, 1949,  the  Federal  Commission  issued  its  order 
denying  said  application  for  rehearing. 


The  amounts  of  $612,000  and  $112,371.76  mentioned  ,  in 
paragraph  (A)  of  the  Order  represent  costs  of  the  Coim- 
pany’s  licensed  projects,  as  to  the  determination  of  which 
costs  the  State  Commission  disclaims  jurisdiction,  and,  $ie 
Company  stipulated  in  the  hearing  before  the  Federal  Com¬ 
mission  that  $36,960  included  in  the  $1,070,586.13  it^m 
mentioned  in  said  paragraph  (A)  is  classifiable  to  Account 
107.  The  State  Commission  has  entered  an  order  author¬ 
izing  the  Company  to  dispose  of  the  amounts  pertaining  to 
licensed  projects  and  the  $36,960  in  its  general  corpp- 
27  rate  accounts  by  charges  to  Earned  Surplus  and  such 
dispositions  have  been  made.  The  amount  bf 
$1,033,626.13  remaining  of  the  $1,070,586.13  is  now  recorded 
in  the  Company’s  general  corporate  accounts  in  Account 
100.5  under  the  orders  of  the  State  Commission  as  part  <j>f 
the  actual  cost  of  the  Company’s  Little  Rock  properties.  ; 
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vn 

1.  Petitioners  aver  that  for  the  following  reasons  and 
in  the  following  respects  the  Federal  Commission  has  no 
jurisdiction,  authority,  or  power  under  the  Act  to  issue 
or  enforce  the  said  Order,  or  any  of  paragraphs  (A),  (B), 
or  (C)  thereof,  insofar  as  they  or  any  of  them  order,  di¬ 
rect,  or  require  that  the  adjustments  and  dispositions  there¬ 
in  dealt  with  be  made  and  entered  in  the  Company’s  general 
corporate  accounts;  and  that  each  of  said  paragraphs,  in 
the  respect  aforesaid,  is  otherwise  arbitrary  and  capricious, 
unsupported  by  substantial  evidence  or  has  been  made  and 
entered  without  observance  of  procedure  required  by  law, 
so  that  they  are  unlawful  and  should  be  set  aside : 

(a)  The  Proviso  Clause  of  Section  301  (a)  of  the  Act 
excludes  from  the  jurisdiction  of  the  Federal  Commission 
any  accounts,  memoranda,  or  records  which  the  Company  is 
required  to  keep  by  or  under  the  authority  of  the  laws  of 
any  state; 

(b)  The  laws  of  the  State  of  Arkansas  require  the 
Company  to  keep  its  general  corporate  accounts  by  and 
under  the  authority  of  its  laws ;  and  the  State  Commission 
has,  as  required  by  the  laws  of  the  State  of  Arkansas,  exer¬ 
cised  jurisdiction  and  power  over  said  books  of  account 
and  now  retains  jurisdiction  thereof; 

(c)  The  Federal  Commission  has  misconceived  and  mis¬ 
construed  the  power,  jurisdiction,  and  authority  conferred 
upon  it  by  the  Act  with  respect  to  the  Company’s  general 
corporate  accounts,  and  has  assumed  to  exercise  powers 

not  granted  by  the  Act ; 

28  (d)  The  Commission  erred  in  making  each  and 

every  of  the  findings  and  conclusions  set  forth  in 
its  said  Opinion  numbered  174  under  the  subheading,  “Gen¬ 
eral  Corporate  Books  of  Account”; 

(e)  The  Federal  Commission  erred  in  refusing  to  con¬ 
strue  the  Proviso  Clause  of  Section  301  (a)  of  the  Act  as 
excluding  from  its  jurisdiction  any  of  the  Company’s 
accounts  and  accounting  records  required  by  the  laws  of 
Arkansas  to  be  kept  by  and  under  its  authority; 
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(f)  The  Federal  Commission  erred  in  refusing  to  find 
that  the  laws  of  the  State  of  Arkansas  require  the  Company 
to  keep  its  general  corporate  accounts  under  the  super¬ 
vision,  jurisdiction,  and  orders  of  the  State  Commission  in 
substance  as  set  forth  in  Respondents  requested  finding  No. 
44  and  conclusion  No.  1 ; 

1 

(g)  The  Federal  Commission  erred  in  holding  that  it  is 
necessary  or  appropriate  for  the  administration  of  the  Act 
that  the  accounts  to  be  kept  pursuant  to  its  requirements 
must  be  the  general  corporate  accounts  of  the  Company, 
and  that  if  accounting  regulations  prescribed  by  the  Federal 
Commission  and  the  State  Commission  conflict,  the  regula¬ 
tion  of  the  Federal  Commission  is  paramount ; 

(h)  The  Federal  Commission  erred,  in  respect  to  said 

issue  of  control  of  the  general  corporate  accounts,  in  tfhe 
particulars  specifically  set  forth  in  paragraphs  8  to  10, 
inclusive,  21,  22,  23  and  34  of  said  Petition  for  Rehearing, 
Appendix  A,  hereto.  ! 

yin 


1.  Petitioners  aver  that  for  each  and  all  of  the  following 
reasons  and  in  each  and  all  of  the  following  respects  para¬ 
graph  (A)  of  said  order,  insofar  as  it  undertakes  to  classify 
the  $1,033,626.13  representing  actual  cost  of  the  Little  Rot^k 
properties  to  Account  107  and  to  direct  the  dispo^i- 
29  tion  thereof  by  a  charge  to  Earned  or  Capital  Sur¬ 
plus,  is  arbitrary  and  capricious,  and,  is  unsupported 
by  substantial  evidence,  and  should  be  set  aside : 

(a)  For  the  reasons  set  forth  in  Section  VII  hereof  the 
Federal  Commission  has  no  jurisdiction  or  power  to  direct 
or  require  that  said  amount  be  classified  in  the  Company’^ 
general  corporate  accounts  to  Account  107,  or  to  direct  of 
require  that  said  amount  be  disposed  of  by  a  charge  to 
Earned  or  Capital  Surplus ; 

(b)  The  Federal  Commission  erred  in  finding  that  the 

amount  of  $1,033,626.13  did  not  represent  actual  cost  but 
was  a  write-up  classifiable  to  Account  107 ;  j 

(c)  The  Federal  Commission  erred  in  holding  that  since 
the  Little  Rock  properties  were  acquired  in  the  transaction 
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between  affiliates,  the  cost  to  the  Company  of  such  prop¬ 
erties  must  be  based  on  their  cost  to  the  affiliate  (National 
Power  &  Light  Company,  hereinafter  called  “National”) 
first  acquiring  said  properties ; 

(d)  The  Federal  Commission  erred  in  making  its  finding 
and  holding  set  forth  in  paragraphs  (b)  and  (c)  next  above 
for  the  reasons  and  in  the  particulars  and  respects  set  forth 
in  paragraphs  numbered  1  to  5,  inclusive,  of  the  Petition 
for  Rehearing,  Appendix  A  hereto. 

IX 

Petitioners  aver  that  for  each  and  all  of  the  following 
reasons  and  in  each  and  all  of  the  following  respects 
paragraph  (A)  of  said  Order,  insofar  as  it  directs  that 
the  Company  immediately  charge  to  surplus  the  item  of 
$557,060.43  now  recorded  in  the  Company’s  general  cor¬ 
porate  or  basic  accounts  in  Account  107  under  the  order 
of  the  State  Commission  and  which,  as  directed  by  said 
order,  is  being  amortized  by  monthly  charges  to  earnings  of 
not  less  than  1%  of  the  original  amount  thereof, 
30  to  wit:  $857,016.03,  and  the  accompanying  opinion, 
findings,  and  especially  finding  numbered  10,  and 
conclusions  with  respect  thereto  are  all,  and  each  is,  arbi¬ 
trary,  capricious,  unlawful  and  should  be  set  aside : 

(a)  For  the  reasons  set  forth  in  Section  VII  hereof,  the 
Federal  Commission  has  no  jurisdiction  or  power  to  direct 
or  require  that  said  amount  be  charged  out  of  the  Com¬ 
pany’s  general  corporate  accounts;  and 

(b)  The  Commission  erred  in  holding  as  it  did  in  its 
finding  numbered  (10)  that  it  is  necessary  or  appropriate 
for  the  purposes  of  the  Act  that  the  balance  of  $557,060.43 
recorded  in  Account  107  be  immediately  charged  to  Earned 
or  Capital  Surplus  for  the  reasons  (i)  that  the  disposition 
of  said  amount  as  provided  by  the  order  of  the  State  Com¬ 
mission  is  not  subject  to  review  or  reversal  by  the  Federal 
Commission,  and  (ii)  whether  the  item  goes  out  immedi¬ 
ately  or  as  the  State  Commission  has  ordered  can  have  no 
effect  on  the  enforcement  of  the  Act  or  any  of  its  provisions 
and  is  neither  necessary  or  appropriate  for  the  purposes 


of  the  Act,  and  has  no  relation  to  the  regulation  of  inter¬ 
state  commerce. 

X  j 

Petitioners  aver  that  for  the  following  reasons  and  ip  the 
following  respects  paragraph  (B)  of  the  said  order  is  arbi¬ 
trary  and  capricious,  in  excess  of  statutory  jurisdiction,  is 
unsupported  by  substantial  evidence  and  has  been  made  and 
entered  without  observance  of  procedure  required  by  law, 
and  hence  is  unlawful,  and  should  be  set  aside : 

(a)  For  the  reasons  set  forth  in  Section  VII  hereof,  the 
Federal  Commission  has  no  statutory  jurisdiction  or  power 
to  issue  or  enforce  said  paragraph  (B)  of  said  order  and 
has  no  power  to  direct  or  require  that  $5,176,613.91;  be 
amortized  from  the  Company’s  general  corporate  or  basic 
accounts ;  j 

31  (b)  The  Federal  Commission  erred  in  making  and 

issuing  paragraph  (B)  of  said  Order  for  the  reasons 
and  in  the  particulars  and  respects  set  forth  in  paragraphs 
numbered  6  to  17,  inclusive,  20,  27,  33  and  34  of  said  peti¬ 
tion  for  rehearing,  appendix  A  hereto ;  j 

(c)  The  sum  of  $5,176,613.91  (representing  excess  ;of 
actual  cost  to  the  Company  over  original  cost  of  construc¬ 
tion  by  a  predecessor  owner)  has  been  classified  in  the  Copi- 
pany’s  general  corporate  accounts  in  Account  100.5,  Elec¬ 
tric  Plant  Acquisition  Adjustments,  by  the  order  of  the 
State  Commission  of  June  24,  1944.3 

i 

(d)  The  Federal  Commission  erroneously  disregarded 
the  comprehensive  jurisdiction  of  the  State  of  Arkansas  io 
regulate  the  affairs  of  Arkansas  Company,  particularly  tlje 
exclusive  authority  of  the  State  to  determine  the  assejfcs 
used  and  useful  for  local  and  intrastate  service,  the  nature 
thereof,  the  benefits  derived  therefrom  and  the  prudent 
investment  of  Arkansas  Company  therein  and  the  deter¬ 
minations  of  the  State  in  the  exercise  of  that  jurisdiction. 

The  orders  of  the  State  Commission  definitely  establish 
— — — ! 

3  It  is  not  disputed  that  such  sum  represents  valid,  arm’s-length  cost 
and  is  not,  in  any  sense,  a  mere  fictitious  or  paper  increment.  Cf.  American 
Telephone  dt  Telegraph  Company  v.  United  States,  299  U.  S.  232,  240.  ! 
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that  said  sum  of  $5,176,613.91  represented  part  of  the  pru¬ 
dent  cost  of  creating  Arkansas’  large  integrated  system, 
that  it  represented  book  assets  of  equivalent  value  to  local 
and  intrastate  service  and  from  which  consumers  continue 
to  derive  commensurate  benefits,  and,  by  including  such 
amount  in  the  Company’s  prudent  investment  rate  base 
and  providing  for  allowable  earnings  upon  such  sum,  that 
such  book  assets  have  not  lost  value  and  are  not  diminish¬ 
ing  in  value. 

(e)  The  Federal  Commission  failed  to  make  proper 
findings  with  respect  to  the  authority  and  determinations 
of  the  State  of  Arkansas.  Instead,  it  disregarded  the  evi¬ 
dence  and  assumed  to  determine  that  said  costs  were 
32  incurred  for  intangibles  such  as  the  elimination  of 
competition,  the  acquisition  of  franchise  or  terri¬ 
torial  rights,  or  others  of  uncertain  nature  and  hence  should 
be  amortized  under  the  Federal  Commission’s  system  of 
accounts.  The  findings  of  the  Federal  Commission  are  not 
supported  by  any  substantial  evidence  showing  that  its 
Order  is,  in  such  respect,  in  conformity  with  proper  account¬ 
ing  or  is  necessary  or  appropriate  for  purposes  of  admin¬ 
istration  of  the  Act. 

XI 

The  Petitioners  aver  that  for  the  following  reasons  and 
in  the  following  respects  paragraph  (C)  of  said  Order  is 
arbitrary  and  capricious,  is  in  excess  of  statutory  juris¬ 
diction  and  is  unsupported  by  substantial  evidence  and 
hence  is  unlawful  and  should  be  set  aside : 

(a)  For  the  reasons  set  forth  in  Section  VII  hereof  the 
Federal  Commission  has  no  jurisdiction  or  power  to  direct 
or  require  that  the  Company  correct  in  its  general  cor¬ 
porate  or  basic  accounts  its  charge  of  $2,366,885.86  by 
increasing  the  depreciation  reserve  for  Electric  Plant  in  said 
amount  by  a  charge  to  Earned  or  Capital  Surplus ; 

(b)  The  amount  dealt  with  in  said  paragraph  (C)  per¬ 
tains  to  the  sale  of  water  and  ice  properties,  over  which 
the  Federal  Commission  in  any  event  has  no  jurisdiction; 

(c)  The  charge  sought  to  be  corrected  was  approved  by 
the  State  Commission  at  a  time  when  it  had  full  and  com- 


plete  power  and  jurisdiction  over  the  depreciation  reserve 
or  the  reserve  for  property  retirement  of  the  Company  and 
said  approval  by  the  State  Commission  became  effective, 
and  the  Federal  Commission  is  without  power  and  authority 
to  review,  revoke,  or  repeal  that  approval.  j 

(d)  Paragraph  (C)  of  the  Order  affects  the  reserve  of 
the  Company  over  which  the  Federal  Commission  ha^  no 
jurisdiction  or  power  in  this  proceeding  because  it  has 
not  proceeded  with  respect  to  this  reserve  as  required  by 
Section  302  (a)  of  the  Act; 

33  (e)  The  Federal  Commission  has  no  power!  to 

correct,  reverse,  or  set  aside  any  charges  or  credits 
to  the  reserve  made  before  the  effective  date  of  its  Order, 
even  though  they  be  erroneous ; 

(f)  The  Federal  Commission  erred  in  making  each  hnd 
every  finding  and  conclusion  set  forth  in  its  opinion  under 
the  subtitle  of  “Correction  of  Erroneous  Charges  to  the 
Depreciation  Reserves”  and  in  its  finding  numbered  (36)  for 
the  reasons  (1)  that  there  is  no  evidence  that  the  charge;  in 
question  was  or  is  a  violation  of  the  Federal  Commission’s 
Uniform  System  of  Accounts ;  and,  (2)  that  each  finding  add 
conclusion  is  not  supported  by  substantial  evidence;  ai^d, 

(g)  The  Federal  Commission  erred  in  issuing  subpara¬ 

graph  (C)  of  said  order  for  the  reason  that  when  it  assents 
jurisdiction  over  the  reserve  of  the  Company,  it  must  accent 
the  property  and  funds  of  the  Company  in  the  condition  jn 
which  it  finds  them  at  that  time  and  make  regulations  for 
the  future.  The  powers  of  the  Federal  Commission  with 
respect  to  the  Reserve  are  prospective  in  operation  and 
are  not  retroactive  to  the  extent  of  reversing  entries  made 
with  respect  thereto  before  the  entries  or  charges  wefe 
questioned.  I 

Points  on  which  Petitioners  Intend  to  Rely 

1.  The  Federal  Commission  has  improperly  construed 
the  Act  and,  under  the  circumstances  shown  in  evidence,  ip 
without  authority  of  law  to  order  such  adjustments  in  thp 
general  corporate  accounts  of  Arkansas  Company. 
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(a)  The  Company  is  required,  by  or  under  au¬ 
thority  of  the  laws  of  the  State  of  Arkansas,  to  keep 
said  accounts  as  established  and  directed  by  the  State 
Commission.  The  provisions  of  the  Act,  particularly 
those  of  the  proviso  clause  of  Section  301(a),  exclude 
said  accounts  from  the  jurisdiction  of  the  Federal 
Commission. 

34  (b)  The  Federal  Commission  erred  in  con¬ 

cluding  that  it  is  necessary  or  appropriate  for 
purposes  of  administration  of  the  Act  that  the  Federal 
Commission  exercise  a  dominant  authority  over  the 
Company’s  general  corporate  accounts  and  has  not 
made  proper  or  any  findings  supporting  such  conclu¬ 
sion,  nor  is  such  conclusion  supported  by  substantial 
evidence. 

(c)  The  Federal  Commission  erred  in  holding  (Opin¬ 
ion  pp.  44-47)  that  the  conflict  between  the  two  Com¬ 
missions  is  not  a  major  one,  but  involves  mere  mechani¬ 
cal  bookkeeping. 

(d)  The  Federal  Commission  erred  in  failing  to 
find  in  substance  as  requested  in  petitioners  ’  requested 
findings  numbered  17  to  20,  inclusive,  23  to  37,  inclu¬ 
sive,  43  and  44  and  conclusions  numbered  1  to  5,  in¬ 
clusive,  and  13,  or  to  rule  on  each  of  such  requests. 

2.  The  Federal  Commission  further  erred  in  ordering 
$1,033,612.13  (included  in  the  amount  of  $1,070,586.13  in 
paragraph  (A)  of  its  Order)  to  be  reclassified  in  Account 
107  in  the  Company’s  general  corporate  accounts  as  an 
amount  in  excess  of  actual  costs  and  charged  to  surplus : 

(a)  Said  provisions  of  the  Order  are  arbitrary 
and  without  sanction  of  law  in  that  (1)  the  Order  dis¬ 
regards  uncontradicted  evidence  as  to  the  cost  of 
property  (i)  as  established  by  state  authority  in  the 
exercise  of  its  exclusive  jurisdiction  to  determine  cost 
of  assets  for  local  and  intrastate  service  and  (ii)  as 
shown  by  the  cash  cost  actually  incurred;  and  (2)  the 
Order  proceeds,  upon  bases  which  are  erroneous  as 
matters  both  of  law  and  of  accounting,  to  adopt  as 
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cost  to  the  Company  an  alleged  cost  to  a  remote  prede¬ 
cessor  owner  and  even  upon  such  bases  adopts  an 
arbitrary  figure  as  such  alleged  cost,  so  that  it  is  pot 
supported  by  substantial  evidence.  j 

35  (b)  The  Federal  Commission  erred  in  holdihg 

that  the  challenged  transaction  resulted  in  tpe 
write-up  of  $1,033,612.13  (Opinion  pp.  8-16)  and  in 
making  its  findings  numbered  12  and  35.  I 

(c)  The  Federal  Commission  erred  in  failing  jto 
make  findings  of  ultimate  facts  in  substance  as  re¬ 
quested  by  Petitioners  in  their  requested  findings 
numbered  1  to  5,  inclusive,  and  conclusions  numbered 
1  to  6,  inclusive,  as  set  forth  at  pages  4957-4961  in  tie 
record  as  made  before  the  Federal  Commission  or  to 
rule  on  each  of  said  requests.  I 

3.  The  Federal  Commission  further  erred  in  ordering 
Arkansas  Company  to  amortize  $5,176,613.91,  established 
in  Account  100.5  by  the  State  Commission  as  part  of  the 
valid  cost  of  the  integrated  electric  system,  from  the  Com¬ 
pany ’s  general  corporate  accounts: 

(a)  Paragraph  (B)  of  the  Order  is  arbitrary  and 
without  sanction  in  law  in  that  it  disregards  uncontra¬ 
dicted  evidence  showing  (i)  the  determinations  of  thb 
State  of  Arkansas,  in  the  exercise  of  its  exclusive 
jurisdiction  over  local  and  intra-state  service,  that 
said  amount  represents  valid  cost  of  and  prudent  ini- 
vestment  in  the  integrated  electric  system  rendering 
such  service  and  providing  for  earnings  thereon;  and 
(ii)  that  the  Company  has  been  and  is  earning  its  full 
allowable  return  on  all  of  such  prudent  investment] 
so  that  no  part  thereof  has  been  or  is  being  lost. 

(b)  The  conclusion  of  the  Federal  Commission  that) 

such  amortization  is  in  conformity  with  generally  ac-j 
cepted  principles  of  accounting  and  is  necessary  or| 
appropriate  for  purposes  of  the  Federal  Power  Act 
is  unsupported  by  substantial  evidence.  Hence,  the 
Order  is,  in  such  respect,  arbitrary,  in  excess  of  the 
authority  of  the  Federal  Commission  and  is  without 
sanction  in  law.  1 
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36  (c)  The  ordered  amortization  is  not  only  in 
excess  of  the  statutory  jurisdiction  of  the  Fed¬ 
eral  Commission  but  is  otherwise  arbitrary  and  without 
sanction  in  law  in  that,  notwithstanding  the  conclusive 
determination  of  the  State  of  Arkansas  that  such 
amount  was  prudently  invested  for  local  and  intra¬ 
state  service  and  that  consumers  receiving  such  serv¬ 
ice  have  derived  and  will  continue  to  derive  commen¬ 
surate  benefits  therefrom  so  that  no  loss  in  value  has 
been  suffered  or  is  prospective,  no  provision  for  the 
recovery  of  such  amount  through  earnings  has  been  or 
can  be  made  by  the  Federal  Commission.  Such  re¬ 
quirement  deprives  Petitioners  of  property  without 
due  process  of  law  and  takes  private  property  for 
public  use  without  just  compensation  in  violation  of 
Article  Fifth  of  the  Amendments  to  the  Constitution 
of  the  United  States. 

(d)  The  Federal  Commission  erred  in  holding  that 
amounts  established  in  Account  100.5  were  paid  for 
such  intangibles  as  the  elimination  of  competition, 
keeping  other  holding  companies  out  of  the  general 
service  area,  obtaining  franchises,  obtaining  territorial 
rights  and  generally  for  the  opportunity  of  making  high 
profits  or  for  other  intangibles  of  uncertain  nature  or 
life  and  erred  in  making  each  of  its  findings  numbered 
13  to  29,  inclusive,  and  31  to  34,  inclusive. 

(e)  The  Federal  Commission  erred  in  failing  to  find 
that  the  electric  operations  of  Arkansas  Company  are 
primarily  local  and  that  said  Company  derives  sub¬ 
stantially  all  of  its  revenues  from  rates  under  State 
jurisdiction  in  substance  as  set  forth  in  Petitioners ’ 
requested  findings  numbered  17  to  20,  inclusive,  and  23, 
erred  in  failing  to  find,  as  to  the  comprehensive  jurisdic¬ 
tion  of  the  State  Commission  and  the  determinations 

made  in  the  exercise  of  such  jurisdiction  in  sub- 

37  stance  as  set  forth  in  Petitioners*  requested  find¬ 
ings  numbered  24  to  37,  inclusive,  and  in  failing 

to  adopt  and  make  Petitioners’  requested  findings 
numbered  38  to  41,  inclusive,  and  requested  conclusions 
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I 


numbered  3  to  7,  inclusive,  and  13  or  to  rule  on  each  of 
said  requests. 


4.  The  Federal  Commission  further  erred  and  exceeded 
its  power  and  abused  its  discretion  in  ordering  the  amount 
of  $557,060.43,  referred  to  in  paragraph  (A)  of  its  Orqer, 
to  be  recorded  in  Account  107  be  charged  off  because :  j 


(a)  Such  action  is  not  necessary  or  appropriate  £or 
the  purposes  of  the  Act ;  and 

(b)  Has  no  relation  to  the  regulation  of  interstate 
commerce. 


5.  The  Commission  further  erred  in  paragraph  (C)  of 
its  Order,  in  directing  that  $2,366,885.86  be  credited  to  the 
Company’s  depreciation  reserve  and  charged  to  capital  or 
earned  surplus  because  : 

(a)  When  the  Federal  Commission  undertakes  to 
regulate  said  reserve  it  must,  with  respect  thereto, 
accept  the  accounts  in  the  condition  it  finds  them,  its 
powers  being  prospective  in  operation ; 

(c)  That  the  amount  pertained  to  water  and  ice 
properties  over  which  the  Commission  has  had  b° 
jurisdiction ; 

I 

(d)  The  charge  sought  to  be  corrected  was  approved 
by  the  State  Commission ;  and 


(e)  The  adjustment  ordered  is  without  the  issues  in 
this  proceeding.  j 


6.  The  Order  of  the  Federal  Commission  is  unlawful 
and  should  be  set  aside  because  it  has  been  made  without 
observance  of  procedure  required  by  law,  in  that  said  Conji- 
mission  failed  to  rule,  as  required  by  the  provisions 
38  of  Section  8(b)  of  the  Administrative  Procedure  Act, 
upon  the  findings  and  conclusions  requested  by  Peti¬ 
tioners  (Appendix  B  hereto)  particularly  as  set  forth  ib 
subparagraphs  1(d),  2(c)  and  3(e),  above. 

Wherefore  Petitioners  pray  that  the  said  Order  of  the 
Federal  Commission  issued  February  15, 1949,  be  reviewed 
and  that  said  Order  be  set  aside  and  for  naught  held  and 
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for  such  other  relief  as  may  seem  just  and  proper  in  the 
premises. 

Appendix  A 

Appendix  A  to  Petitioners’  Petition  to  review  is  printed 
in  full  in  Joint  Appendix  V.  1,  p.  299,  and  for  that  reason 
is  omitted  here. 

39  Appendix  B 

Respondent’s  Requested  Findings  and  Conclusions 

Findings 

The  Respondent  requests  that  the  Examiner  separately 
and  severally  make  each  of  the  following  findings  and  con¬ 
clusions,  to-wit: 

1.  The  Respondent  is  a  corporation  organized  under  the 
laws  of  the  State  of  Arkansas,  and  since  organization,  it 
has  done  and  is  now  doing  business  in  that  state,  as  a  public 
utility  engaged  in  generating,  purchasing,  and  distributing 
electric  energy  to  consumers  in  that  state,  and  the  sale  of 
electric  energy  at  wholesale  for  resale,  all  of  which  is  de¬ 
livered  in  that  state,  and  is  furnishing  other  local  utility 
services. 

2.  Prior  to  April  22,  1925,  the  Electric  Power  and  Light 
Corporation  had  secured  control  of  the  Arkansas  Central 
Power  Company,  which  owned  and  operated  isolated  electric 
properties  serving  Little  Rock,  and  of  the  East  Arkansas 
Power  &  Light  Company,  which  owned  some  half  dozen 
small  isolated  properties.  The  properties  of  both  com¬ 
panies  were  located  in  the  area  now  served  by  the  Respond¬ 
ent.  The  Arkansas  Light  and  Power  Company,  the  Pine 
Bluff  Company  and  the  Consumer’s  Light  and  Ice  Company 
then  owned  and  operated  properties  within  the  area  now 
served  by  the  Respondent.  The  Arkansas  Light  and  Power 
properties  were,  to  a  limited  extent,  integrated  or  connected 
by  transmission  lines.  Some  of  them,  however,  were  con¬ 
nected  in  separate  groups  (T.  73-74). 

3.  On  April  22,  1925,  the  Electric  entered  into  a  contract 
with  the  Southern  Power  &  Light  Company,  whereby  Elec- 
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trie  was  to  purchase  the  control  of  the  Arkansas  Light  and 
Power  Company  and  the  Pine  Bluff  Company,  doing 

40  business  in  Arkansas,  the  Mississippi  Power  &  Light 
Company  doing  business  in  the  State  of  Mississippi, 

and  Louisiana  Power  Company  and  Louisiana  Light  and 
Power  Company  doing  business  in  the  State  of  Louisiana 
(T.  72-73)  (Ex.  18).  The  purchase  by  Electric  was  closed 
July  1,1925  (T.  78).  | 

4.  Within  the  area  now  served  by  the  Respondent  in  the 

State  of  Arkansas  were,  in  1925,  the  properties  indicated; 
and  interspersed  throughout  the  area  were  a  great  nuniber 
of  isolated  independent  operations  and  literally  hundreds 
of  towns  and  communities  without  electric  service  (T.  73). 
At  the  time  of  the  execution  of  the  contract  between  Elec¬ 
tric  and  Southern,  the  area  now  served  by  Respondent  ■jvas 
behind  the  development  of  many  other  like  areas  of  the 
nation.  Many  of  the  isolated  independent  operations  wfere 
inefficient,  their  operation  uneconomical  and  their  rates  high, 
service  was  generally  poor,  and  in  a  great  many  instances, 
was  supplied  only  for  a  few  hours  in  the  late  afternoon  and 
early  evening  (T.  74).  ! 

i 

5.  Before  the  trade  with  Southern  was  closed,  Electric 
made  an  independent  investigation  of  the  territory  and  of 
the  properties  for  the  purpose  of  determining  the  feasibility 
of  building  a  large  modern  integrated  system  in  Arkansas, 
and  also  of  the  integration  of  the  systems  in  Mississippi 
and  Louisiana,  and  of  the  integration  of  the  three  systepis 
(T.  78). 

6.  Upon  the  closing  of  the  purchase  by  Electric  under  the 

contract  with  Southern,  the  organization  of  the  Arkansas 
Light  and  Power  Company  took  over  the  operation  of  all  of 
the  properties  in  the  state  owned  and  controlled  by  Electric. 
Electric  furnished  the  funds  and  an  intensive  program  of 
construction,  interconnection,  and  integration  was  begun, 
and  intensely  pursued  until  the  organization  of  Respondent 
(T.  79).  j 

41  7.  The  Respondent  was  organized  October  2,  1926 
by  Electric,  the  then  and  now  owner  of  all  of  its  coib- 

mon  capital  stock,  for  the  purpose  of  taking  over,  operating, 
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interconnecting,  and  integrating  the  electric  properties  in 
Arkansas  then  owned  and  controlled  by  Electric  (T.  72, 
231) ;  and  the  acquiring  of  other  electric  properties  in  the 
state  which  could  be  efficiently  and  economically  integrated 
into  an  Arkansas  system  (T.  231). 

8.  Before  the  organization  of  Respondent,  and  even 
before  the  execution  of  the  contract  between  Electric  and 
Southern,  it  had  been  determined  that  effective  and  efficient 
integration  of  the  many  isolated  independently  operated 
units,  formerly  within  the  area  now  served  by  the  Respond¬ 
ent,  would  not  be  successful,  unless  those  units  were  brought 
under  common  control  (T.  242). 

9.  Interspersed  throughout  the  area  in  1925  were  many 
small  communities  ranging  in  population  up  to  1,000.  These 
communities  were  not  capable  of  supporting  an  electric 
plant.  In  order  for  their  inhabitants  to  receive  electric 
service  at  rates  they  could  afford,  it  was  necessary  that  some 
type  of  transmission  lines  be  built  into  those  communities, 
tying  them  into  some  integrated  electric  system  so  that  they 
might  get  the  benefit  of  lower  cost  generating  plants  (T.  84). 

10.  Many  of  the  isolated  operating  units,  acquired  by  the 
Respondent,  had  their  own  sources  of  power.  Some  were 
internal  combustion  plants  and  others  were  steam  plants. 
A  large  portion  of  these  plants  were  inadequate,  inefficient, 
and  KWH  cost  was  high.  After  acquisition,  these  small 
plants  were  shut  down  and  retired  as  rapidly  as  the  con¬ 
struction  of  lines  would  permit  (T.  85). 

11.  All  of  the  properties  in  the  System  are  interconnected, 
and  their  operation  is  coordinated  and  unitized  for  the 

42  distribution  of  electric  power  and  energy  to  con¬ 
sumers  in  rural  and  urban  areas  in  more  than  62 
counties  in  Arkansas  (T.  258). 

12.  As  a  result  of  acquiring  the  properties,  and  integrat¬ 
ing  and  connecting  them  with  sources  of  low  cost  power, 
Respondent  has  today  a  system  in  Arkansas  serving  a  large 
area  of  the  state,  the  smallest  communities  of  which  have 
available  any  reasonable  power  requirements.  The  System 
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has  large  and  efficient  generating  units  and  in  addition, 
access  to  power  from  other  units  in  other  systems  (T.  87). 

13.  As  a  direct  result  of  the  fulfillment  of  the  integration 
plans,  many  substantial  rate  reductions  have  been  inaugu¬ 
rated.  The  total  cumulative  effect  of  these  reductions  land 
refunds  exceeded  $24,000,000  from  1930  through  1940.  Re¬ 
spondent  serves  some  400  towns,  cities,  and  communities 
in  the  State  (T.  87).  Its  lines  have  been  so  arranged  jand 
located  that  a  failure  of  one  generating  station  or  mUjor 
transmission  line  will  not  long  affect  continuity  of  service 
to  the  principal  distribution  centers  and  industrial  Cus¬ 
tomers  (T.  88).  The  construction  and  integration  of  the 
Arkansas  system  has  enabled  the  Respondent  to  have  ade¬ 
quate  power  readily  available  for  industrial  growth  and 
development  of  the  State  (T.  88).  There  are  many  econojmic 
and  social  benefits  that  arise  from  integration  of  electric 
properties. 

i 

14.  With  the  exception  of  the  transaction  through  which 
Electric  acquired  the  control  of  Arkansas  Central  Poorer 
Company  and  East  Arkansas  Power  &  Light  Company,  the 
acquisition  of  all  other  properties  by  Electric  and  the  Re¬ 
spondent  was  the  result  of  arm’s-length  transactions,  i.j  e., 
there  was  no  affiliation  between  the  sellers  and  the  pur¬ 
chasers  (T.  97). 

15.  None  of  the  properties,  now  a  part  of  the  Respondent’s 
electric  system,  was  purchased  upon  the  basis  of  its 

43  original  cost,  i.  e.,  the  cost  to  the  party  first  putting 
the  property  into  public  service  (T.  91).  The  princi¬ 
pal  consideration  determining  the  price  that  was  paid  for 
said  properties  was  the  condition  of  the  property  itself,  tjie 
amount  of  money  required  to  rebuild  it,  the  number  of  cus¬ 
tomers,  its  gross  operating  revenue,  prospective  revenue, 
potential  new  business,  and  the  prospect  of  whether  a^d 
how  the  property  would  fit  into  the  integrated  system  whiqh 
the  Respondent  was  constructing,  and  the  cost  of  tying  suqh 
property  to  its  operation  (T.  92). 

16.  The  properties  in  the  locality  now  served  by  tRe 
Arkansas  system  and  which  were  purchased  and  brought 
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into  it  by  the  Respondent,  could  not  have  been  purchased 
at  that  time  for  their  original  cost  (T.  94).  Properties  were 
purchased  just  as  cheaply  as  they  could  have  been  (T.  93). 

17.  Less  than  2%  of  all  of  Respondent’s  electric  property, 
measured  by  its  original  cost,  is  used  exclusively  for  the 
delivery  of  electric  energy  sold  at  wholesale  for  resale 
(T.  259). 

18.  Less  than  10%  of  Respondent’s  gross  revenue  is 
realized  from  its  sale  of  energy  at  wholesale  for  resale 
(T.  260). 

19.  More  than  98%  of  Respondent’s  electric  facilities  are 
used  in  the  generation,  transmission,  and  distribution  of 
electric  energy  sold  and  delivered  to  consumers  in  Arkansas 
(T.  259). 

20.  More  than  90%  of  Respondent’s  gross  electric  revenue 
is  realized  from  electric  energy  sold  and  delivered  to  con¬ 
sumers  in  Arkansas  (T.  1003). 

21.  There  are  12  interconnections  between  the  Respond¬ 
ent’s  system  and  other  electric  systems.  These  con- 

44  nections  are  with  Arkansas-Missouri  Power  Co., 
Ark-La.  Rural  Electric  Cooperative,  Southwestern 
Gas  &  Electric  Company,  all  of  which  are  located  within  the 
State  of  Arkansas ;  and  with  Louisiana  Power  &  Light  Co., 
Mississippi  Power  &  Light  Co.,  and  Tennessee  Valley  Au¬ 
thority  at  state  lines  (Ex.  72,  T.  998-999). 

22.  With  the  exception  of  two,  the  principal  use  in  1946 
of  the  connections  at  state  lines  with  other  systems  was  to 
bring  energy  into  the  State  of  Arkansas,  the  two  exceptions 
being  connections  5  and  12  on  Ex.  72.  The  principal  flow 
of  energy  through  those  connections  was  respectively  to  the 
Mississippi  Power  &  Light  Co.,  and  the  Louisiana  Power  & 
Light  Company  (Ex.  73). 

23.  Respondent’s  gross  electric  revenue  in  1946  was 
$14,690,625,  of  which  $13,576,038.00  was  realized  from  energy 
sold  and  delivered  to  consumers  in  Arkansas,  and  $1,114,- 
587.00  arose  from  sales  of  energy  at  wholesale  for  resale 
(Ex.  75). 


i 
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24.  The  Respondent  is  a  public  utility  within  the  meaning 
and  terms  of  Act  324  of  the  Acts  of  the  General  Assembly 
of  the  State  of  Arkansas  approved  April  2,  1935,  Section 
2064,  et  seq.,  Pope’s  Digest  of  the  Statutes  of  Arkansas, 
1937. 

i 

25.  The  intervenor,  Arkansas  Public  Service  Commission 

(Act  252  of  the  Arkansas  Acts  of  1945)  successor  to  the 
Department  of  Public  Utilities,  is  the  agency  of  the  State 
of  Arkansas  having  a  regulatory  authority  and  jurisdiction 
over  electric  utilities  doing  business  in  that  state.  Sec.  20(j>4, 
et  seq.,  Pope’s  Digest  of  the  Statutes  of  Arkansas.  j 

26.  Among  the  powers  conferred  upon  the  Department  of 
Public  Utilities  are  (1)  to  make  reasonable  rules  pertaining 
to  accounting  of  public  utilities;  (2)  to  establish  a  uniform 

system  of  accounts  to  be  kept  by  any  public  utility 
45  subject  to  its  jurisdiction  and  to  prescribe  the  manner 
in  which  such  accounts  shall  be  kept  (Arkansas  Stat¬ 
utes,  1937,  Sections  2071,  2085) ;  (3)  to  approve  the  issuance 
of  stocks  and  bonds  and  other  securities  (Sec.  2119,  Pope’s 
Digest) ;  (4)  to  determine  the  adequacy  of  service  (Sec.  20$2 
(2),  Pope’s  Digest) ;  (5)  to  grant  or  withhold  certificates  <j>f 
convenience  and  necessity  for  new  construction  and  opera¬ 
tion  (Sec.  2104,  Pope’s  Digest) ;  (6)  to  supervise  the  account¬ 
ing  of  public  utilities  and  the  keeping  of  its  books  afid 
records  (Secs.  2071  (c)  and  2085  (a),  Pope’s  Digest) ;  (7) 
to  fix  proper  and  adequate  rates  of  depreciation;  (8)  tjo 
require  electric  utilities  to  carry  proper  and  adequate  depre¬ 
ciation  reserve  (Sec.  2082  (5),  Pope’s  Digest) ;  and  (9)  tb 
determine  and  fix  the  rates  and  charges  for  electric  service 
furnished  by  utilities  in  Arkansas  (Sec.  2082,  Pope’s 
Digest).  j 

i 

27.  At  all  times  since  prior  to  August  26,  1935,  the  State 
Commission  has  had  jurisdiction  over  Respondent’s  busi¬ 
ness  and  affairs  including  its  local  gas,  steam  heat,  wate^- 
and  transportation  utility  services  over  which  this  Commisj- 
sion  has  no  jurisdiction.  The  State  Commission,  by  its  ordef 
of  July  2,  1937,  took  and  has  since  retained  active  super+ 
vision  of  Respondent’s  business.  The  order  of  that  date 
was  for  the  purpose  of  determining  whether  the  rates,  rulesj 


i 
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practices,  regulations,  and  contracts  of  the  Respondent  con¬ 
cerning  its  electric  business  in  Arkansas  were  reasonable 
and  lawful  (Ex.  3). 

28.  On  November  10, 1943,  the  State  Commission  directed 
that  a  hearing  be  held  for  the  purpose  of  establishing  a  fair 
and  reasonable  rate  base  and  rate  of  return  thereon  for 
the  Respondent’s  electric  business.  This  order  directed  the 
Respondent  to  show  cause  why  original  cost  of  its  electric 
properties  less  accrued  depreciation  should  not  be  estab¬ 
lished  as  its  electric  rate  base,  and  why  its  books  and 
accounts  should  not  be  adjusted  to  conform  to  the  State 

Commission’s  Uniform  System  of  Accounts.  The 
46  order  further  required  the  Respondent  to  show 

cause  why  it  should  not  be  required  to  write  out  of 
its  plant  account  any  amounts  which  did  not  represent 
actual  value  (Ex.  4). 

29.  The  State  Commission  held  extensive  hearings  and 
on  June  24,  1944,  entered  its  order  (Ex.  5).  It  determined 
that  it  had  jurisdiction  to  prescribe  the  manner  in  which 
the  Respondent  should  keep  its  corporate  accounts  and  that 
the  accounts  so  prescribed  by  it  should  be  the  official  cor¬ 
porate  accounts  (sometimes  referred  to  in  this  proceeding 
as  the  general  corporate  accounts,  fundamental  corporate 
accounts  or  basic  corporate  accounts)  of  the  Respondent. 
In  addition  thereto,  the  State  Commission  found  that  its 
jurisdiction  over  Respondent  and  its  electric  and  other 
operations  is  complete  and  comprehensive,  and  that  it  is 
the  only  regulatory  authority  having  such  all  inclusive  jur¬ 
isdiction  (Ex.  5,  p.  3). 

30.  The  State  Commission  in  its  order  (Ex.  5),  fixed 
and  determined  the  original  cost  of  Respondent’s  electric 
property,  and  determined  the  excess  of  arm’s-length  cost 
over  original  cost  (Ex.  5,  pp.  19-20).  The  order  of  the  State 
Commission  named  the  accounts  by  numbers  and  desig¬ 
nated  the  amounts  to  be  recorded  in  each  respective  account 
(Ex.  5,  p.  57).  The  order  also  provided  the  manner  in  which 
many  millions  of  dollars  should  be  eliminated  from  Re¬ 
spondent’s  plant  account  so  as  to  reduce  Respondent’s  capi¬ 
tal  to  the  amount  which  the  State  Commission  found  to  have 
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I 

been  prudently  invested  in  the  public  interest  of  that  State 
(Ex.  5,  p.  58).  The  order  established  a  rate  base  on  what  is 
known  in  regulatory  circles  as  a  prudent  investment  stand¬ 
ard  (Ex.  5,  pp.  45-46),  and  set  up  a  formula,  based  on  Re¬ 
spondent’s  general  or  basic  corporate  accounts,  for;  the 
future  determination  of  the  rate  base  and  of  earnings  in 
excess  of  allowable  return  (Ex.  5,  pp.  60,  61,  62,  63).  [The 
order  also  provided  and  set  up  the  administrative  pro¬ 
cedure  to  be  observed  and  followed  in  complying 
47  with  the  State  Commission’s  regulatory  policy  (Ex. 

5,  p.  61),  and  retained  jurisdiction  for  the  purpose  of 
enforcing  its  order  (Ex.  5,  p.  63).  j 

31.  The  State  Commission  found  that  the  arm’s-length 
cost  of  Respondent’s  electric  properties  in  excess  of  tljieir 
original  cost  amounted  to  $6,947,058.92,  and  directed  that 
that  amount  be  charged  to  Account  100.5;  and  found  tjiat 
it  represented  value  as  of  the  date  it  was  expended  and 
that  such  value  existed  and  was  inherent  in  Respondent’s 
electric  system,  and  therefore  the  amount  of  said  item  should 
not  be  charged  off  or  amortized  but  should  now  be  recog¬ 
nized  and  included  as  a  part  of  the  valid  and  existing 
assets  and  values  of  the  Respondent  (Ex.  5,  p.  33). 

32.  By  Stipulation,  the  amount  of  $6,947,058.92  assigned 

to  Account  100.5  by  the  State  Commission  after  allowing  for 
subsequent  adjustments,  has  been  reduced  to  $6,247,200104 
(Ex.  1,  Par.  3) ;  and  said  amount  is  now  recorded  in  Re¬ 
spondent’s  general  or  basic  corporate  accounting  records 
in  Account  100.5.  I 

33.  The  State  Commission  in  its  order  (Ex.  5)  fixed  a 
rate  base  for  the  Respondent,  measured  by  the  amount 
which  it  had  prudently  invested  in  the  enterprise  (Ex.  15, 
pp.  45-46).  The  $6,247,200.04  involved  in  this  case  is  in¬ 
cluded  in  the  prudent  investment  used  by  the  State  Com¬ 
mission  in  measuring  Respondent’s  rate  base  (T.  3868). 

34.  The  amount  of  $6,247,200.04  so  established  as  part 
of  the  capital  of  Respondent  under  the  orders  of  the  State 
Commission  has  as  much  earning  power  as  any  other  part 
of  its  investment  made  to  form  the  new  system  and  the 
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Respondent  is  earning  thereon  the  reasonable  return  which 
it  is  permitted  to  earn  under  the  State’s  order. 

35.  Said  cost  of  $6,247,200.04  has  been  established  in  Ac¬ 
count  100.5  in  Respondent’s  basic  corporate  accounts 

48  by  the  State  Commission  as  representing  intangibles 
of  indefinite  duration  and  hence  it  represents  valid 

costs  to  Respondent  (T.  3873) ;  it  is  not  a  worthless  or  mere 
fictitious  or  paper  increment. 

36.  The  cost  of  such  intangibles  was  of  public  benefit 
at  the  time  such  expenditures  were  made  (T.  3903) ;  and 
the  amount  paid  therefor  was  a  reasonable  price  (T.  3922). 
There  is  no  evidence  in  the  record  indicating  that  any  of 
the  benefits  to  Respondent’s  consumers,  or  to  Respondent, 
resulting  from  such  expenditures,  have  been  lost,  are  being 
lost  or  are  likely  to  be  lost  in  the  foreseeable  future. 

37.  The  purpose  of  Electric  and  the  Respondent  in  ac¬ 
quiring  the  properties  now  constituting  this  system  was 
to  integrate  them,  corporately  and  physically,  into  one  co¬ 
ordinated  system,  pursuant  to  a  plan  theretofore  adopted. 
The  new  enterprise  was  planned  and  promoted  for  the  pur¬ 
pose  of  developing  the  territory  and  the  integration  of 
the  properties  has  been  of  substantial  benefit  to  the  public 
of  the  areas  now  served  by  the  Respondent.  The  economic 
and  social  benefits  flowing  from  integration  of  the  various 
properties  for  which  the  $6,247,200.04  was  paid  in  excess 
of  their  original  cost  have  been  passed  on  by  the  Respond¬ 
ent  to  its  rate  payers. 

38.  The  concept  of  an  enterprise  of  indefinite  life  is 
basic  to  the  accounting  for  corporate  enterprises  unless  it 
is  made  to  appear  that  the  enterprises  will  be  or  probably 
will  be  of  limited  duration.  There  is  no  showing  in  this 
record  that  the  electric  utility  enterprise  of  Respondent 
is  or  is  likely  to  be  of  limited  life. 

39.  It  would  be  contrary  to  accepted  principles  of  ac¬ 
counting  or  any  proper  or  permissible  accounting  to  show  a 
loss  in  the  basic  corporate  accounts  of  Respondent  which  has 

not  been  suffered.  Valid  costs  should  be  retained  in 

49  the  accounts  of  Respondent  until  sound  bases  are 
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established  for  a  determination  that  the  supporting 
values  have  been  lost  or  are  being  lost.  It  is  appropriate 
to  create  a  reserve  against  the  possible  loss  of  value  in  the 
items  represented  by  such  cost  only  after  it  is  made  to  ap¬ 
pear  that  the  incurrence  of  such  a  loss  is  probable. 

40.  Under  the  facts  as  set  forth  in  finding  numbered 
38  the  Respondent,  if  amortization  were  to  be  ordered, 
would  be  entitled  to  a  return  upon  and  a  return  of  tjie 
amount  amortized  (T.  4659-60). 

41.  The  only  regulatory  practice  through  which  the  Re¬ 
spondent  could  secure  a  return  of  and  a  return  on  an  amoufit 
so  to  be  amortized  would  be  through  an  allowance  therefcir, 
as  an  operating  expense,  in  proceedings  to  establish  reason¬ 
able  rates  (T.  3891-93).  This  Commission  is  unable  to  pro¬ 
vide  such  an  allowance  (T.  4661). 

42.  This  Commission  has  not  previously  had  before  it 

a  case  in  which  a  State  Commission,  having  previously  con¬ 
ducted  its  own  hearings,  made  its  own  findings  and  ruling 
on  property  reclassification,  has  issued  an  order  fixing  tl}e 
utility’s  rate  base  and  allowable  earnings  has  specifically 
included  the  amount  found  by  the  State  Commission  to  t}e 
properly  assignable  to  Account  100.5  in  the  rate  base  and 
found  that  amounts  so  assigned  to  Account  100.5  shoulid 
not  be  amortized  or  written  off  (T.  3862-63).  | 

43.  The  Respondent  can  have  only  one  set  of  generail 
or  basic  corporate  accounts.  It  may  keep  pro  forma  ac¬ 
counts  showing  what  its  status  would  have  been  or  whait 
the  results  would  have  been  had  various  items  been  placed 
under  headings  other  than  where  they  were  actually  placedL 
Such  accounts  are  mere  memoranda  accounts  and  can  nevet 
be  the  official  corporate  records. 

50  44.  The  Respondent  is  required  to  keep  its  ac^ 

counting  records  described  in  finding  numbered  43 
under  and  by  authority  of  the  laws  of  the  State  of  Arkansas  d 
and  said  records  are  currently  being  kept  as  directed  by  the! 
State  Commission. 

45.  The  Federal  Commission  has  taken  no  action  as 
provided  in  Sections  302  (a)  and  302  (b)  of  the  Federal 
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Power  Act  requiring  the  Respondent  or  other  public  utility 
to  carry  a  proper  and  adequate  depreciation  account;  and 
the  Federal  Commission  has  issued  no  rules  and  regula¬ 
tions  with  respect  thereto.  The  Federal  Commission  has 
not  by  order  fixed  the  proper  or  any  adequate  rates  of 
depreciation  of  the  several  or  any  classes  of  property  of 
the  Respondent  (T.  3684). 

46.  In  1942,  the  Respondent  disposed  of  its  ice  and 
water  properties,  which  was  recorded  upon  its  general  or 
basic  accounts  in  the  amount  of  $6,702,418.36.  The  above 
amount  was  $2,971,627.04  in  excess  of  the  consideration  re¬ 
ceived  for  these  properties,  and  that  amount  was  charged 
to  a  composite  retirement  reserve  (Ex.  5,  p.  18).  The 
amount  charged  to  the  reserve  was  $2,366,855.00  in  excess 
of  the  amount  represented  by  the  Staff  of  the  Federal 
Commission  to  have  been  credited  to  that  reserve  on  account 
of  the  water  and  ice  properties  (T.  3423-24). 

47.  The  State  Commission,  in  its  order  (Ex.  5,  p.  18), 
specifically  approved  the  entries  made  by  the  Respondent 
with  respect  to  the  disposition  of  its  recorded  investment  of 
the  water  and  ice  properties  in  excess  of  their  sale  price. 

48.  The  Respondent  filed  with  the  Federal  Power  Com¬ 
mission,  April  16,  1943,  an  annual  report,  Form  1.  In  this 
report  there  was  set  forth  the  exact  disposition  of  the  water 
and  ice  properties  and  the  entries  made  in  Respondent’s  offi¬ 
cial  corporate  accounts  with  respect  thereto,  and 

51  no  exceptions  were  taken  to  the  disposition  and  en¬ 
tries  as  reflected  in  that  report  until  sometime  in 
May,  1947  (T.  3670) ;  and  no  formal  exceptions  were  taken 
and  brought  into  this  case  until  the  execution  of  the  Stipula¬ 
tion  (Ex.  1)  on  January  9,  1948.  The  report  referred  to 
showed  that  the  $2,968,563.86  of  the  recorded  cost  of  water 
and  ice  properties  was  charged  to  a  property  retirement 
reserve  (T.  3683-84). 

49.  With  respect  to  the  $6,247,200.04  now  recorded  in 
Respondent’s  general  or  basic  accounting  records  in  Ac¬ 
count  100.5  at  the  instance  of  the  State  Commission,  the 
Staff  of  the  Federal  Commission  contends  that  $1,070,586.13 
thereof  should  be  immediately  written  off  by  charges  to 
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surplus — earned  or  capital,  and  that  the  remainder  thereof, 
$5,176,613.91  should  be  amortized  against  annual  net  earn¬ 
ings  allowed  the  Respondent  by  the  State  Commission 
(T.  4728).  If  this  contention  should  be  sustained  and  the 
entries  reflecting  the  results  were  recorded  in  Respondent’s 
basic  or  general  corporate  accounts,  such  entries  would 
conflict  and  destroy  entries  in  those  records  made  at  the 
instance  of  the  State  Commission. 

50.  The  State  Commission,  since  including  the  $6,2^7,- 

200.04  in  the  rate  base  of  Respondent,  has  approved  the 
issuance  by  Respondent  of  securities  (common  stock,  boads 
and  notes)  aggregating  many  millions  of  dollars  (Exhibits 
9,  10,  11,  12  and  13  to  the  1  ‘Intervention  of  the  Arkansas 
Public  Service  Commission”).  i 

I 

51.  If  the  amount  assigned  to  Account  100.5  by  the 

Staff  of  the  Federal  Commission  is  amortized  over  a  peribd 
of  years  by  entries  in  the  general  or  basic  corporate  Re¬ 
counts  of  Respondent,  such  amortization  can  be  accom¬ 
plished  only  at  the  expense  of  Respondent’s  rate  payers  pr 
its  common  stockholders.  I 

52  52.  Electric  Power  &  Light  Corporation,  Inter- 

venor,  has  a  direct  and  substantial  interest  in  t}ie 
Staff’s  proposed  adjustments  to  Respondent’s  basic  cor¬ 
porate  accounts  and  its  interests  would  be  adversely  aid 
materially  affected  thereby. 

j 

Conclusions  | 

i 

1.  The  general  or  basic  corporate  accounts  now  kept 
by  the  Respondent  under  and  pursuant  to  the  orders  of 
the  State  Commission  are  required  to  be  so  kept  by  and 
under  the  authority  of  the  laws  of  the  State  of  Arkansa^. 

2.  The  Respondent  can  have  only  one  set  of  general 
or  basic  corporate  accounts. 

3.  This  Commission  is  without  authority  of  law  to  oust 
the  State  Commission  from  jurisdiction  over  Responds 
ent’s  general  basic  corporate  accounts  and  it  could  not 
direct  the  making  of  entries  therein  which  differ  from 


i 
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the  entries  made  under  order  of  the  State  Commission 
without  excluding  the  State  Commission  from  the  exercise 
of  its  jurisdiction  over  such  accounts. 

4.  The  State  of  Arkansas,  or  its  duly  authorized  agency, 
alone  can  judge  the  benefits  derived  by  consumers  in  that 
state  and  by  the  state  from  Respondent’s  program  of  inte¬ 
gration. 

5.  The  State  of  Arkansas,  or  its  duly  constituted  agency, 
alone  has  authority  to  determine  that  the  amount  classified 
to  Account  100.5  in  Respondent’s  basic  corporate  accounts 
by  its  order  (Exhibit  5)  represents  assets  of  continuing 
value  in  the  public  interest  of  that  state;  or  to  determine 
whether  such  assets  should  be  amortized  or  otherwise  writ¬ 
ten  out  of  capital. 

53  6.  The  provisions  of  the  System  of  Accounts  of 

the  Federal  Commission  requiring  that  all  amounts 
classified  in  Account  100.5  be  written  off  or  amortized  are 
void. 

7.  It  would  be  arbitrary  and  unlawful  under  the  cir¬ 
cumstances  here  presented  for  the  Federal  Commission 
to  direct  that  the  $6,247,200.04  so  established  in  Respond¬ 
ent’s  basic  corporate  accounts  should  be  written  out  of 
such  accounts  or  out  of  Respondent’s  capital  because  it 
represents  intangibles. 

8.  This  Commission  has  no  jurisdiction  or  power  to 
order  Respondent’s  electric  depreciation  reserve  to  be  ad¬ 
justed  in  this  proceeding. 

9.  This  Commission  has  not  sought  to  exercise  juris¬ 
diction  over  Respondent’s  depreciation  reserve  by  any  ac¬ 
tion  taken  pursuant  to  the  provisions  of  Section  302  of  the 
Federal  Power  Act ;  it  has  not  given  notice  of  or  held  any 
hearing  pursuant  to  the  provisions  of  said  Section  of  the 
Act  or,  by  order,  ascertained,  determined  or  fixed  any  rates 
of  depreciation  for  any  of  the  property  of  Respondent; 
and  questions  with  respect  to  the  adjustment  of  Respond¬ 
ent’s  depreciation  reserve  are  outside  of  the  issues  of  this 
proceeding. 
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10.  If  the  Federal  Commission  has  or  may  exercise  $ny 
power  over  Respondent’s  electric  depreciation  reserve,  its 
orders  must  operate  prospectively. 

11.  The  Federal  Commission  has  no  jurisdiction  to  con¬ 
sider  or  approve  a  transfer  of  $830,577.08  from  Account 
108.15  or  Account  100.5  to  Account  107  in  the  basic  corpor¬ 
ate  accounts  of  respondent. 

i 

12.  The  adjustments  sought  by  the  Staff  of  the  Federal 
Commission  under  the  circumstances  reflected  by  ^he 

54  record  in  this  proceeding  have  no  relation  to  the 
regulation  of  interstate  commerce,  direct  or  remote, 
and,  therefore,  are  beyond  the  powers  of  this  Commission 

13.  If  the  adjustments  proposed  by  the  Staff  of  the  Fed¬ 
eral  Commission  were  made  in  Respondent’s  general  or 
basic  accounting  records,  such  entries  and  adjustments 
would  interfere  with  and  impede  state  regulation. 

14.  The  Federal  Commission,  as  a  matter  of  comity, 
should  not  disturb  the  general  or  basic  corporate  accounts 
of  the  Respondent  as  classified,  set  up,  and  currently  beihg 
kept  under  the  orders  of  the  State  Commission. 

I 

Supplemental  Findings 

I 

1.  At  the  time  of  the  Sale  by  National  Power  and  Light 

Company  to  Electric  Power  &  Light  Corporation  of  the 
securities  of  the  Arkansas  Central  Power  Company,  the 
Electric  Bond  and  Share  Company  owned  approximately 
20  per  cent  of  the  outstanding  and  issued  voting  securities 
of  National  and  of  Electric.  j 

2.  At  the  time  of  the  sale  aforesaid,  eighty  per  cent 

of  the  issued  and  outstanding  voting  securities  of  both 
National  and  Electric  were  held  by  the  public,  as  distin¬ 
guished  from  Electric  Bond  and  Share  Company.  j 

3.  At  the  time  of  the  sale  aforesaid,  Electric  Bond  ancj 
Share  Company  had  16  directors  and  Electric  and  National 
each  had  15.  Five  of  Electric  Bond  and  Share’s  director^ 
were  directors  of  Electric,  and  six  of  them  were  directors 
of  National.  Six  of  Electric’s  directors  were  directors  of 


I 


32 


National  and  five  of  National’s  directors  were  directors  of 
Electric  (Ex.  51). 

55  4.  The  price  to  be  paid  National  by  Electric  for 

the  Arkansas  Central  securities  was  fixed  and  agreed 
upon  by  two  committees,  one  from  the  board  of  National 
and  the  other  from  the  board  of  Electric.  No  member  of 
either  committee  was  a  member  of  the  board  of  directors 
of  the  company  he  did  not  represent,  and  one  member  of 
one  of  the  committees  was  a  director  of  Electric  Bond  and 
Share  Company.  These  committees  had  before  them  and 
considered  a  great  deal  of  pertinent  statistical  data  per¬ 
taining  to  and  reflecting  the  probable  value  of  securities 
of  Arkansas  Central  owned  by  National  and  which  Elec¬ 
tric  purchased. 

5.  After  considering  and  weighing  this  information,  the 
committees  made  separate  reports  to  their  respective 
boards  and  recommended  that  $4  million  was  a  fair  and 
adequate  price  to  be  paid  by  Electric  for  the  securities  of 
Arkansas  Central  which  National  was  selling.  This  amount 
was  divided:  $3,627,574.25  for  149,985  shares  of  common 
stock  of  Arkansas  Central  and  $372,425.75  as  payment  for 
other  securities,  loans,  and  advances  made  by  National  to 
Arkansas  Central  (T.  272). 

Conclusions 

1.  The  holders  of  80  per  cent  of  the  voting  securities 
of  National,  which  were  not  held  by  Electric  Bond  and 
Share,  had  rights  in  the  assets  of  National  which  the  direc¬ 
tors  of  National  in  selling  the  securities  held  by  it  of  the 
Arkansas  Central  had  to  recognize  and  consider  in  fixing 
the  sale  price  of  the  Arkansas  Central  securities. 

2.  Since  some  of  the  directors  of  National  were  also 
directors  of  Electric,  the  directors  of  National,  in  making 
the  sale  of  the  Arkansas  Central  securities,  were  under  a 
fiduciary  obligation  to  demand  and  receive  a  fair  and  ade¬ 
quate  consideration  for  the  securities  irrespective  of  their 
cost  to  National. 
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56  3.  The  essence  of  the  test  of  the  fairness  and  ade¬ 

quacy  of  the  consideration  which  the  directors  of 
National  were  under  fiduciary  obligation  to  demand  and 
receive  on  the  sale  of  the  Arkansas  Central  securities,  is 
whether  or  not,  under  all  of  the  circumstances,  the  trans¬ 
action  carries  the  earmarks  of  an  arm’s-length  bargaining. 

4.  The  bargaining  between  National  and  Electric  for  the 
securities  of  Arkansas  Central  and  the  fixing  of  the  ptfice 
to  be  paid  therefor  bear  all  the  earmarks  of  an  arni’s- 
length  transaction. 

I 

5.  The  adjustments  proposed  by  the  Staff  to  the  amount 
paid  by  Electric  to  National  for  the  securities  of  Arkansas 
Central,  would,  if  made  in  general  corporate  accounts  ’(re¬ 
duce  the  consideration  reflected  in  said  accounts  below  what 
would  have  been,  at  the  time  of  the  sale,  adequate  consid¬ 
eration  for  said  securities. 

6.  If  a  sale  of  the  securities  of  Arkansas  Central  had 
been  made  at  the  reduced  price,  it  would  have  been  fraud¬ 
ulent  and  a  fraud  upon  the  holders  of  80  per  cent  of 
National’s  voting  securities. 


20  PETITION  OF  ARKANSAS  PUBLIC  SERVICE 
COMMISSION  FOR  REVIEW  I 


Filed  May  23,  1949 
I 


1.  The  Arkansas  Public  Service  Commission,  Petitioner 
herein,  (sometimes  referred  to  as  the  “State  Commission’ f) 
files  this  petition  under  Section  313  (b)  of  the  Federal  Pow^r 
Act  (herein  sometimes  referred  to  as  the  “Act”)  (49  Stat. 

860,  16  U.  S.  C.  A.  825-1,  Title  II  of  the  Public 
2  Utility  Act  of  1935)  against  the  Federal  Power  Com¬ 
mission,  the  Respondent  herein  (sometimes  referred 
to  as  the  “Federal  Commission”)  to  review  an  order  issued 
by  the  Respondent  on  the  15th  day  of  February,  1949. 

As  will  later  appear,  the  Federal  Commission,  by  the 
order  referred  to,  has,  without  authority  of  law,  assumed  tq 
exercise  the  jurisdiction  to  direct,  and  has  directed,  that 
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accounting  adjustments,  dispositions  and  entries  be  made 
and  recorded  in  the  general  corporate  or  basic  accounts  of 
a  public  utility  organized  under  the  laws  of  and  operating 
in  the  State  of  Arkansas,  divergent  to  and  in  conflict  with 
accounting  adjustments  and  entries  made  and  currently 
being  made  in  said  records  upon  the  orders  of  the  State 
Commission,  which  claims  jurisdiction  over  said  accounts. 
Thus,  the  Federal  Commission  is  undertaking  to  strip  the 
State  Commission  of  all  power  to  regulate  and  supervise 
the  keeping  of  said  records  of  account. 

The  State  Commission  is  a  party  to  the  proceeding  out 
of  which  said  order  issued;  is  aggrieved  by  the  terms  and 
provisions  thereof,  and  by  this,  its  petition,  seeks  a  review 
of  said  order  and  prays  that  it  be  set  aside  and  for  naught 
held  insofar  as  it  directs  such  accounting  adjustments,  dis¬ 
positions  and  entries  to  be  made  in  the  utility’s  general  cor¬ 
porate  or  basic  accounts,  which  would  be  in  conflict  with  or 
tend  to  nullify  the  orders  of  the  State  Commission;  and 
in  support  thereof,  says : 

2.  The  Petitioner  was  created  by  Act  40  of  the  Acts  of 
the  General  Assembly  of  the  State  of  Arkansas  approved 
February  12,  1945.  It  is  the  successor  to,  and  has  all  of 
the  power  and  authority  previously  vested  in,  the  Depart¬ 
ment  of  Public  Utilities  of  the  State  of  Arkansas 
3  (sometimes  referred  to  as  the  “Department”)  which 
was  created  and  empowered  by  Act  324  of  the  Acts 
of  the  General  Assembly  of  Arkansas,  approved  April  2, 
1935,  as  an  agency  of  the  State  of  Arkansas,  for  the  purpose 
of  regulating  public  utilities  doing  business  in  said  state. 
Its  broad  and  comprehensive  powers  exercise  the  authority 
of  the  State,  among  other  things,  to  grant  or  withhold  cer¬ 
tificates  of  convenience  and  necessity  determining  the  terri¬ 
tory  the  Company  may  serve,  to  establish  service  standards, 
to  require  the  rendition  or  extension  of  service  to  persons 
entitled  thereto,  to  authorize  the  issuance  and  sale  of  securi¬ 
ties  to  provide  funds  for  additions  to  the  Company’s  fa¬ 
cilities,  to  determine  rates  and  revenues,  and,  in  aid  of  such 
regulation,  to  promulgate  and  adopt  a  Uniform  System  of 
Accounts,  prescribe  the  manner  in  which  public  utilities 
shall  keep  their  general  corporate  or  basic  accounts,  and 
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may  make  and  enforce  any  reasonable  rules  pertaining  to 
the  accounts  of  such  utilities.  I 

3.  The  Arkansas  Power  &  Light  Company  (sometindes 

referred  to  as  the  “Company”)  is  a  public  utility  organized 
under  the  laws  of  Arkansas,  doing  business  in  that  stajte, 
and  is  required  to  keep  its  general  corporate  or  basic 
accounts  under  the  authority  of  the  laws  of  that  sthte 
and  subject  to  the  regulation  and  supervision  of  the  Stajte 
Commission.  ] 

4.  The  Respondent,  the  Federal  Power  Commission,  is 
the  Administrative  Agency  of  the  United  States  created 
and  empowered  by  the  Act  and  is  given  powers  to  regulate 
certain  electric  public  utilities  to  the  extent  and  in  the 
manner  provided  by  the  Act. 

5.  The  Company  is  and  has  been  doing  business  in 
4  the  State  of  Arkansas  as  a  public  utility  subject  {o 
the  jurisdiction  and  regulatory  powers  of  the  State 
Commission  since  a  time  prior  to  enactment  of  the  Federal 
Power  Act.  It  is  also  a  public  utility  within  the  meaning 
of  Part  II  of  the  Act  and  is  a  licensee  under  Part  I  of  the  Act. 

1.  On  November  10,  1943,  the  Department  (predecessor 
of  the  petitioner)  directed  that  a  hearing  be  held  to  estab¬ 
lish  fair  and  reasonable  rates  with  respect  to  the  Company’^ 
electric  property  and  operations.  The  Company  was 
directed  to  show  cause  why,  among  other  things,  the 
original  cost  of  its  electric  property,  less  accrued  deprecial- 
tion,  should  not  be  established  as  its  electric  rate  base,  why 
its  books  and  accounts  should  not  be  adjusted  to  conform 
with  the  State  Commission’s  Uniform  System  of  Accounts^ 
and  why  it  should  not  be  required  to  write  out  of  its  accoun 
any  amounts  not  reflecting  actual  value. 

2.  As  a  result  of  a  lengthy  hearing  held  on  the  saidj 
Show  Cause  Order  of  November  10,  1943,  the  Department 
on  June  24,  1944,  entered  an  exhaustive  order.  It  specific-1 
ally  determined  among  other  things,  (a)  that  it  had  the! 
jurisdiction  to  prescribe  the  manner  in  which  the  Company! 
should  keep  its  general  corporate  or  basic  accounts ;  (b)  that 
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the  books,  records,  and  accounts  prescribed  by  it  should  be 
the  general  corporate  or  basic  accounts  of  the  Company; 
(c)  the  actual  arms-length  cost  of  the  Company’s  electric 
properties  and  divided  such  costs  between  original  cost  and 
costs  in  excess  of  original  cost,  and  directed  the  recording 
thereof,  respectively,  in  Account  100.1  and  Account  100.5; 

(d)  that  the  amount  directed  to  be  recorded  in  Ac- 
5  count  100.5  represented  actual  arms-length  cost  in 
excess  of  original  cost,  that  the  amount  was  to  be 
treated  as  a  part  of  the  cost  of  the  entire  integrated  electric 
system,  that  it  represented  value  as  of  the  date  it  was  ex¬ 
pended,  that  such  value  continued  to  exist  and  was  inherent 
in  the  Company’s  electric  system  on  December  1,  1943,  that 
the  expenditure  was  of  substantial  benefit  to  the  public  of 
the  areas  served  by  the  Company,  and  that  the  amount 
should  not  be  charged  off  or  amortized;  and,  (e)  the  amount 
recorded  in  the  Company’s  said  plant  accounts  in  excess  of 
actual  arms-length  cost  and  directed  that  $4,471,574.97  so 
recorded  should  be  disposed  of  and  written  out  of  said  plant 
accounts,  which  the  Company  did. 

3.  By  its  said  order  the  Department  established  a  rate 
base  for  the  Company  for  the  regulation  of  local  rates. 
Said  rate  base  was  measured  by  the  prudent  investment  of 
the  Company  in  electric  facilities  and  property,  and  included 
therein  the  amount  directed  to  be  segregated  and  recorded 
in  Account  100.5.  The  Department  fixed  and  determined 
revenues  to  be  allowed  upon  said  base ;  adopted  a  policy  for 
the  future  regulation  of  the  Company’s  earnings  and  reve¬ 
nues  ;  and  set  up  a  formula  for  the  administration  of  said 
policy,  all  of  which  were  based  upon  the  general  corporate 
or  basic  accounts  of  the  Company. 

4.  By  subsequent  orders,  the  Department  and  the  State 
Commission  have  approved  and  authorized  the  issuance 
of  many  millions  of  dollars  par  value  of  bonds,  Preferred 
Stock,  debentures,  and  Common  Stock,  all  of  such  ap¬ 
provals  were  based  upon  the  Company’s  general  corporate 
or  basic  accounts  as  adjusted  by  the  Department  and  State 
Commission  and  upon  the  accounts  currently  being  kept 
under  the  orders  of  the  State  Commission  and  the 
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6  Department’s  order  establishing  value  of  the  assets 
as  reflected  by  the  amounts  as  recorded  in  those  ac¬ 
counts. 

Ill  i 

! 

1.  The  Federal  Commission,  on  June  16,  1936,  pre¬ 
scribed  a  Uniform  System  of  Accounts  for  public  utilities 
and  licensees.  On  May  11,  1937,  it  directed  all  public  utili¬ 
ties  to  reclassify  their  electric  plant  account  and  to  submit 

statements  showing  proforma  reclassification  thereof,  j 

i 

2.  On  June  30,  1940,  the  Company  filed  such  a  state¬ 
ment  and  thereafter,  pursuant  to  a  Show  Cause  Order  of 
the  Federal  Commission,  filed  a  response  thereto  and  pro¬ 
forma  statement  of  the  reclassification  of  its  plant  account. 
The  second  filing  by  the  Company  was  investigated  by 
representatives  of  the  Federal  Commission,  and  a  Supple¬ 
mental  Report  with  respect  thereto  was  filed  by  the  Sttafif 
of  the  Federal  Commission  recommending  certain  adjust¬ 
ments  in  the  Company’s  second  statement.  Thereafter,  the 
Federal  Commission  issued  its  Supplemental  Order  to  show 
cause  why  the  adjustments  recommended  in  said  Supple¬ 
mental  Report  should  not  be  made.  The  Company  filed  a 
response  to  the  Supplemental  Order  to  show  cause. 

i 

3.  All  of  the  proceedings  and  orders  mentioned  in  tl^is 
petition  or  made  by  or  before  the  Federal  Commission 
were  had  and  styled  on  the  docket  of  said  Commission  as 
follows:  “In  the  Matter  of  Arkansas  Power  &  Light  Com¬ 
pany,  Docket  No.  IT-5829.” 

7  IV 

1.  The  State  Commission,  with  the  permission  of  t}ie 
Federal  Commission,  intervened  in  the  proceeding  styled 
as  aforesaid  for  the  purpose  of  protecting  and  asserting 
the  power  and  rights  of  the  State  of  Arkansas  to  regii- 
late,  control,  supervise,  and  direct  the  keeping  of,  and  tfie 
entries  made  and  currently  being  made  in,  the  Company  ’s 
general  corporate  or  basic  accounts  which  are  the  basis 
of  state  regulation  of  the  Company  and  the  administration 
of  the  regulatory  policy  established  by  the  State  of  Arkansas 
for  the  regulation  of  the  Company. 
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2.  In  the  proceeding  aforesaid,  the  Federal  Commission, 
after  a  hearing,  and  with  full  knowledge  of  the  order  of 
the  Department  of  June  24,  1944,  issued  on  February  15, 
1949,  its  Opinion  numbered  174  containing  the  findings  of 
fact  and  conclusions  of  law  (which  were  made  a  part  of  its 
order)  and  issued  the  following  order : 

“  (A)  Arkansas  Power  &  Light  Company  classify  the 
amounts  of  $612,000  and  $112,371.76  referred  to  in 
finding  (9),  $557,060.43  referred  to  in  finding  (10) 
and  $1,070,586.13  referred  to  in  finding  (35),  in  its 
general  corporate  or  basic  books  of  account,  in  Ac¬ 
count  107,  Electric  Plant  Adjustments,  and  dispose 
of  such  amounts  by  charges  to  earned  surplus,  or  to 
capital  surplus  if  properly  created. 

“(B)  Arkansas  Power  &  Light  Company  classify  the 
amount  of  $5,176,613.91  referred  to  in  findings  (33) 
and  (34)  in  its  general  corporate  or  basic  books  of 
account,  in  Account  100.5,  Electric  Plant  Acquisition 
Adjustments,  and  amortize  that  amount  by  equal 
8  monthly  charges  over  a  period  of  twelve  years 
from  the  date  of  issuance  of  this  order  by  charges 
to  Account  537,  Miscellaneous  Amortization. 

“(C)  Arkansas  Power  &  Light  Company  correct  in 
its  general  corporate  or  basic  books  of  account  its 
charge  of  $2,366,885.86  respecting  the  loss  on  the  sale 
of  its  water  and  ice  properties  in  1942,  by  increasing 
the  depreciation  reserve  for  electric  plant  by  the  amount 
of  $2,366,885.86,  by  a  charge  to  earned  surplus  or  a 
capital  surplus  created  for  the  purpose. 

“(D)  Arkansas  Power  &  Light  Company  submit 
within  60  days  after  entry  of  this  order,  certified  copies 
of  accounting  entries  effecting  compliance  with  the 
requirements  of  paragraphs  (A)  and  (C)  above,  and 
with  the  classification  requirements  of  paragraph  (B), 
above. 

“(E)  Arkansas  Power  &  Light  Company  submit 
within  thirty  (30)  days  after  the  close  of  each  calendar 
year  certified  copies  of  accounting  entries  effecting 


39 


compliance  with  the  amortization  requirements  of  para¬ 
graph  (B)  above. 

“(F)  The  provisions  of  this  order  are  not  tp  be 
construed  as  dispensing  with  the  necessity  for  full 
compliance  with  the  requirements  of  the  Public  Utility 
Holding  Company  Act  of  1935,  and  the  rules,  regula¬ 
tions  and  orders  issued  by  the  Securities  and  Ex¬ 
change  Commission.” 

3.  On  March  16,  1949,  the  State  Commission,  believing 
itself  aggrieved  by  the  Order  of  the  Federal  Commission, 
filed  its  petition  for  rehearing  with  respect  to  all  the  njiat- 
ters  covered  or  affected  by  the  Federal  Commission’s  order, 
its  opinion,  findings,  or  conclusions  to  the  extent  that 
9  they  or  either  of  them  directed  adjustments  or  'en¬ 
tries  to  be  made  in  the  Company ’s  general  corporate 
books  of  account,  setting  forth  specifically  the  grounds  U]j)on 
which  the  petition  was  based.  A  copy  of  said  petition  is 
filed  as  Exhibit  1  hereto  and  made  a  part  hereof.  On  March 
26,  1949,  the  Federal  Commission  denied  said  petition,  j 

V  | 

,  l 

1.  The  Petitioner  avers  that  the  Federal  Commission, 
under  Section  301  (a)  of  the  Act,  or  under  any  other  pro¬ 
vision  thereof,  has  no  jurisdiction,  authority,  or  power  ovjer 
the  Company’s  general  corporate  or  basic  records  of  Re¬ 
count,  or  to  issue  or  enforce  the  aforesaid  order,  opinidn, 
findings,  or  conclusions  insofar  as  they  or  either  of  thqm 
direct  adjustments,  dispositions,  or  entries  to  be  made  in 
the  Company’s  general  corporate  or  basic  records  of  Ac¬ 
count,  excepting  such  entries  or  dispositions  concerning  <i>r 
affecting  licensed  projects,  and  each  thereof  is  arbitrary, 
capricious,  unlawful  and  void. 

2.  The  Federal  Commission  has  no  jurisdiction  or  pow4r 
under  the  Act  to  issue  or  enforce  said  order  or  either  of 
the  paragraphs  thereof  designated  (A),  (B),  and  (C)  in¬ 
sofar  as  they  or  either  of  them  direct  that  the  adjust¬ 
ments  and  dispositions  therein  dealt  with  be  made  and 
entered  in  the  Company’s  general  corporate  or  basic  rec¬ 
ords  of  account  for  the  reasons,  among  others,  (a)  that 

I 

I 

I 
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the  Proviso  clause  of  Section  301  (a)  excludes  from  the 
jurisdiction  of  the  Federal  Commission  any  accounts,  mem¬ 
oranda  or  records  which  the  Company  is  required  to  keep 
by  and  under  the  authority  of  the  laws  of  any  state ;  (b)  that 
under  the  authority  of  the  laws  of  the  State  of 

10  Arkansas  the  Company  is  required  to  keep  its  gen¬ 
eral  corporate  or  basic  accounts  under  the  authority 

and  supervision  of  said  State  Commission;  (c)  that  the 
State  Commission  has,  as  required  by  the  laws  of  the  State 
of  Arkansas,  exercised  jurisdiction  and  power  over  the 
general  corporate  or  basic  accounts  of  the  Company  and 
retains  jurisdiction  thereof  for  the  purpose  of  executing 
and  administering  its  regulatory  policy  with  respect  to 
the  rates,  revenues,  and  earnings  of  the  Company,  the 
regulation  of  security  issues,  and  determining  and  dis¬ 
posing  of  excess  earnings  of  the  Company;  and,  (d)  that, 
inasmuch  as  the  State  Commission  has  established  a  rate 
base  for  the  Company  on  the  prudent  investment  standard, 
and  since  the  general  corporate  or  basic  records  of  ac¬ 
count  of  the  Company  should  reflect  such  rate  base,  the 
usefulness  of  those  records  of  account,  if  adjusted  as  di¬ 
rected  in  the  paragraphs  aforesaid  of  the  order  of  the 
Federal  Commission,  to  the  State  Commission  for  the  pur¬ 
poses  of  regulation  of  the  rates,  revenues,  earnings  and  se¬ 
curity  issues  of  the  Company  would  be  destroyed  and 
State  regulation  unduly  interfered  with. 

VI 

1.  The  State  Commission  avers  that  for  the  reasons 
hereinafter  stated,  and  for  the  reasons  set  forth  in  its  appli¬ 
cation  for  rehearing,  the  Federal  Commission’s  order  issued 
February  15,  1949,  and  its  accompanying  opinion,  findings, 
and  conclusions  insofar  as  they  or  either  of  them  order  or 
direct  that  the  adjustments,  dispositions,  and  entries  therein 
dealt  with,  should  he  made  in  the  Company’s  general  cor¬ 
porate  or  basic  accounts,  are  unlawful,  unconstitutional, 
unreasonable,  arbitrary,  contrary  to  the  provisions  of  the 
Act,  and  are  unsupported  by  substantial  evidence, 

11  and,  if  enforced,  would  deprive  the  State  of  Arkansas 
and  the  State  Commission  of  powers  and  rights  re¬ 
served  to  said  State. 
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1.  The  Petitioner  avers  that  said  order  and  each  of  the 
paragraphs  thereof  designated  (A),  (B),  and  (C),  and 
each  and  all  of  the  following  findings  of  the  Federal  Com¬ 
mission  contained  in  said  Opinion  174  and  all  similar  ex¬ 
pressions  of  opinion,  and  discussion  of  facts  and  evidence  in 
connection  therewith  are  erroneous  in  law  and  fact,  are  con¬ 
trary  to  the  weight  of  the  evidence,  unsupported  by  sub¬ 
stantial  evidence,  arbitrary,  capricious,  and  unlawful: 

(a)  Each  and  every  finding  numbered  (16)  to  (28),  inclu¬ 
sive,  and  (31) ; 

I 

(b)  Each  and  all  of  the  findings  and  conclusions  j  set 
forth  in  the  said  opinion  under  the  caption  “General  Cor¬ 
porate  Books  of  Account”; 

# 

(c)  The  findings  or  conclusion  that,  in  case  of  conflict 
between  the  two  Commissions,  the  jurisdiction  of  the  fed¬ 
eral  Commission  is  paramount  with  respect  to  the  Com¬ 
pany’s  general  corporate  or  basic  accounts; 

(d)  The  finding  or  conclusion  that  the  accounts  kiept 
pursuant  to  the  requirements  of  the  Federal  Commission 
must  be  the  general  corporate  accounts  of  the  Company; 

| 

(e)  The  finding  or  conclusion  that  the  conflict  growing 
out  of  the  exercise  by  both  Commissions  of  jurisdiction  to 

require  divergent  entries  in  the  Company’s  general 
12  corporate  or  basic  accounts  presents  no  fundamental 
accounting  problem. 

2.  Petitioner  avers  that  said  order  and  each  of  the  para¬ 
graphs  thereof  designed  (A),  (B),  and  (C),  insofar  jas 
they,  or  either  of  them  require  and  direct  that  the  adjust¬ 
ments,  dispositions,  and  entries  ordered  therein  be  entered 
in  the  Company’s  general  corporate  or  basic  records  of 
account,  in  conflict  with  or  tending  to  nullify  existing 
orders  of  the  State  Commission  are  void,  arbitrary,  erron¬ 
eous  in  law  and  fact,  and  were  made  without  the  observance 
of  procedure  required  by  law,  all  for  the  reasons  that  the 
Federal  Commission  failed  to  make  the  following  findings 
and  conclusions  requested  by  the  State  Commission: 
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(a)  To  find  in  substance  as  requested  in  tbe  Company’s 
requested  findings  numbered  17  to  20,  inclusive,  and  find¬ 
ings  numbered  24  to  33,  inclusive,  adopted  by  the  State 
Commission ; 

(b)  To  find  in  substance  as  requested  in  the  State  Com¬ 
mission  ’s  initially  requested  conclusions  numbered  2  and  3 ; 

(c)  To  find  in  substance  as  requested  by  the  State  Com¬ 
mission’s  findings  numbered  1  and  3  filed  with  its  excep¬ 
tions  to  the  Report  of  the  Presiding  Examiner; 

(d)  To  find  as  to  the  State  Commission’s  authoriza¬ 
tion  of  security  issues  based  upon  the  amounts  established 
in  the  general  corporate  or  basic  accounts  of  the  Company 
as  requested  in  finding  numbered  4  filed  with  the  State 
Commission’s  exceptions  to  the  Report  of  the  Presiding 
Examiners ; 

13  (e)  To  find  in  substance  as  requested  by  the  Com¬ 

pany  in  its  requested  conclusions  1  to  5,  inclusive, 
adopted  by  the  State  Commission ; 

(f)  To  find  that  if  the  amount  now  established  in  Ac¬ 
count  100.5  should  be  charged  out  of  the  accounts  while 
included  in  the  Company’s  prudent  investment  rate  base, 
said  amount  would  become  a  concealed  or  secret  asset  not 
reflected  in  the  general  corporate  or  basic  accounts,  would 
cause  the  Company’s  accounting  to  distort  the  facts,  and 
render  all  financial  statements  based  thereon,  false,  mis¬ 
leading,  and  confusing; 

(g)  To  find  that  enforced  compliance  with  said  order 
by  the  Company  will  impede  and  interfere  with  regulation 
by  the  State  Commission  in  substance  as  set  forth  in  the 
State  Commission’s  initially  requested  finding  numbered 
3  and  conclusions  numbered  2  and  3,  and  its  requested 
findings  numbered  5,  6,  7,  8,  and  9  as  filed  with  its  excep¬ 
tions  to  the  Examiner’s  Report; 

(h)  To  find  the  ultimate  facts  to  be  as  set  forth  in  the 
State  Commission’s  initially  requested  conclusion  num¬ 
bered  5;  and, 

(i)  To  find,  on  grounds  of  comity,  and  in  order  to  avoid 
interference  with  the  execution  of  the  regulatory  policy 
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of  the  State,  as  reflected  in  the  order  of  the  State  Com¬ 
mission  and  its  authorization  of  the  outstanding  securities 
of  the  Company,  that  the  Federal  Commission  should  leave 
undisturbed  the  general  corporate  and  basic  accounts  as 
established  and  supervised  by  the  State  Commissionj,  all 
in  substance  as  set  forth  in  the  State  Commission  M  re¬ 
quested  conclusion  numbered  5. 

14  VIII  | 

1.  The  Petitioner  avers  that  said  order  and  each  of  the 
paragraphs  thereof  designated  (A),  (B),  and  (C)  are 
contrary  to  law,  made  without  authority  of  laws,  not  sup¬ 
ported  by  substantial  evidence,  are  abritrary,  capricious, 
and  an  abuse  of  discretion  for  the  reasons  that  they  direct 
the  reclassification  and  disposition  of  amounts  in  the  gen¬ 
eral  corporate  or  basic  accounts  of  the  Company;  require 
the  Company  to  alter  its  general  corporate  or  basic  accounts 
as  now  kept  at  the  direction  of  and  under  the  supervision 
of  the  State  Commission,  and  require  dispositions  and  en¬ 
tries  to  be  made  in  said  accounts  in  conflict  with  those 
established  therein  by  the  State  Commission;  and  for  the 
further  reasons  that  the  Federal  Commission  in  making 
them  disregarded  (a)  the  force  and  effect  of  the  Proviso 
Clause  of  Section  301  (a)  of  the  Act;  (b)  the  requirements 
of  the  Arkansas  laws  as  applied  to  accounts  kept  under  the 
direction  of  the  State  Commission;  (c)  the  authority  of  the 
State  Commission  to  determine  for  general  corporate  pur¬ 
poses  the  costs  of  property  of  an  electric  public  utility 
devoted  primarily  to  local  and  intrastate  service;  and  (id) 
the  nature  and  requirements  of  accounting  and  the  effect 
which  proper  accounting  must  give  the  cost  determinations 
of  the  State  Commission. 


IX  I 

I 

1.  The  Petitioner  avers  that  said  order  and  each  of  tjhe 
paragraphs  designated  (A),  (B),  and  (C)  thereof  are  vqid 
and  of  no  force  and  effect  for  the  reasons  that  the  Commis¬ 
sion  in  making  them  failed  to  recognize  and  give  effect  to  the 
primary  purpose  of  utility  regulation,  to  wit: 


44 


15  (a)  To  control  franchise  and  contract  functions  of 
utility  operations  in  which  the  public  has  a  primary 

and  direct  interest,  namely  rates  charged  and  services  ren¬ 
dered,  (b)  that  it  must,  of  necessity,  control  the  means  by 
which  this  regulation  is  accomplished,  namely  corporate 
accounting,  and  (c)  that  resulting  regulation  must  therefore 
outweigh  attempts  to  conform  the  means  to  a  statistical 
“ pattern ”  or  so-called  “generally  accepted  principles  of 
accounting.” 

X 

1.  The  Petitioner  avers  that  the  said  order  and  each 
of  the  paragraphs  designated  (A),  (B),  and  (C)  thereof 
in  respect  to  accounting  adjustments,  dispositions,  and 
entries  by  each  thereof  directed  to  be  made  in  the  Com¬ 
pany’s  general  corporate  or  basic  accounts,  are  void,  in 
excess  of  jurisdiction  of  the  Federal  Commission,  arbitrary, 
an  abuse  of  discretion,  and  not  in  accordance  with  law  for 
the  reason  that  the  effect  thereof  permits  the  Federal  Com¬ 
mission  under  the  guise  of  uniform  accounting  to  find  and 
fix  value  of  utility  property  and  investments  devoted  to 
local  use,  obviously  beyond  its  jurisdiction  and  power. 

XI 

The  following  are  the  points  upon  which  the  Petitioner 
in  this  proceeding  will  rely : 

1.  The  assertions  of  jurisdiction  over  the  general  cor¬ 
porate  accounts  of  the  Company  by  the  State  and  Federal 
Commissions  present  an  irreconcilable  conflict  of  adverse 

legal  interests  because  the  Company  can  have  only 

16  one  set  of  general  corporate  accounts  constituting 
its  genuine  record  of  stewardship  and  showing  its 

actual  financial  condition.  It  cannot  be  required  to  show 
or  report  its  financial  condition  as  to  assets,  liabilities  or 
income  on  variant  and  unreconciled  bases ;  nor  can  its  gen¬ 
eral  corporate  accounts  be  so  maintained  without  violating 
the  requirements  of  sound  accounting. 

2.  Where  the  State  Commission  has,  and  has  exercised, 
general  jurisdiction  over  the  general  corporate  accounts  of 
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the  Company  under  the  authority  of  the  laws  of  the  State 
of  Arkansas,  the  State  cannot  be  ousted  from  such  juris¬ 
diction  by  the  Federal  Commission  nor  are  the  determina¬ 
tions  made  within  the  authority  of  the  State  subject  to 
review  and  overriding  orders  of  the  Federal  Commission. 
Under  the  provisions  of  Section  301  (a)  of  the  Act,  the  ex¬ 
ercise  of  such  control  over  the  general  corporate  accounts 
by  the  State  exempts  said  accounts,  except  for  determina¬ 
tions  by  federal  authority  of  costs  concerning  licensed  proj¬ 
ects,  from  similar  control  by  the  Federal  Commission. 


3.  The  Federal  Commission  is  without  authority  of  law 
to  determine  either  the  value  or  loss  of  value  to  local  and 
intrastate  service  rendered  by  the  Company  of  any  of  its 
assets  or  book  values.  State  authority  alone  has  juris¬ 
diction  and  power  to  determine  benefits  resulting  from  costs 
incurred  for  local  and  intrastate  service;  and  to  deternjiine 
any  diminution  in  value  of  assets  represented  by  such 
costs  or  the  probable  or  possible  loss  of  such  values.  The 
determinations  by  the  State  of  costs  of  service  being  Ren¬ 
dered  subject  to  its  sole  jurisdiction  must  be  recognised 
and  respected  by  all  other  tribunals  or  agencies. 


17  4.  Because  the  Company  must  have  a  set  of  general 

corporate  accounts  which  show  its  financial  condition 
and  support  the  securities  issued  by  authorization  of  the 
State  and  the  State  Commission,  the  Federal  Commission 
is,  aside  from  the  provisions  of  Section  301  (a)  of  the  Act, 
without  authority  to  require  the  Company  to  disregard  de¬ 
terminations  of  the  State  which  not  only  fix  its  book  coists 
and  assets  but  fully  support  them  with  allowable  revenues, 
as  is  done  under  the  order  of  June  24, 1944  (Exhibit  5  of  the 
Record)  and  orders  of  the  State  Commission  supplementary 
thereto,  copies  of  which  were  filed  as  exhibits  to  Petitioner’s 
Intervention.  j 

5.  Neither  the  provisions  of  the  Act,  the  provisions  of 
the  Federal  Commission ’s  system  of  accounts,  nor  the  public 
interest  in  respect  of  which  the  said  system  of  accounts  is 
administered,  require  or  authorize  the  Federal  Commission 
to  override  the  determinations  of  the  State  as  to  matters 
within  its  jurisdiction. 


i 


46 


6.  It  is  not  in  the  public  interest  to  amortize  or  to  charge 
out  of  the  Company’s  general  corporate  or  basic  accounts 
through  Account  505  (amortization  through  charges  to 
revenue)  or  Account  537  (amortization  through  charges  to 
income)  the  amounts  assigned  or  assignable  to  Account  100.5 
for  the  reasons  (a)  that  to  do  so  would  likely  result  in  an 
increase  of  local  rates  to  local  consumers ;  and,  (b)  that  such 
is  not  necessary  or  appropriate  for  the  administration  of 
the  Act  or  required  by  the  Federal  Commission’s  Uniform 
System  of  Accounts. 

18  7.  The  general  corporate  or  basic  accounts  as  ad¬ 
justed  under  the  orders  of  the  State  Commission  would' 

adequately  serve  the  regulatory  purposes  of  the  Federal 
Commission;  and, 

8.  The  Company’s  books,  if  adjusted  as  proposed  by  the 
order  of  the  Federal  Commission,  will  (a)  interfere  with 
and  impede  state  regulation,  (b)  be  a  distortion  of  the  facts, 
(c)  create  a  concealed  earning  reserve,  and  (d)  render  every 
financial  statement  based  thereon  false  and  misleading. 

Wherefore,  Petitioner  prays  that  this  honorable  Court 
enter  its  judgment  or  decree  finding  that  the  State  Commis¬ 
sion  has  jurisdiction  to  prescribe  the  manner  in  which  the 
Company  shall  keep  its  general  corporate  or  basic  accounts, 
and  that  the  books,  records  and  accounts  prescribed  by  the 
State  Commission  shall  be  the  general  corporate  or  basic 
accounts  of  the  Company ;  and  the  Petitioner  further  prays 
that  the  said  order  and  paragraphs  designated  (A),  (B), 
and  (C)  thereof  be  reviewed  by  this  Honorable  Court;  that 
the  Court  enter  its  judgment  or  decree  setting  aside  and 
annulling  said  order  and  the  paragraphs  (A),  (B),  and 
(C)  thereof  insofar  as  they  or  either  of  them  direct  account¬ 
ing  adjustments,  dispositions,  and  entries  to  be  entered  in 
the  Company’s  general  corporate  or  basic  accounts,  where 
such  accounting  adjustments,  dispositions  and  entries  are 
in  conflict  with  or  tend  to  nullify  the  existing  orders  of  the 
State  Commission ;  and  that  the  Petitioner  have  such 

19  other  and  further  relief  which  appears  to  be  just  and 
proper  in  the  premises. 
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6252 

I 

Item  A.  Arkansas  Power  &  Light  Company  Reclassifica¬ 
tion  of  Electric  Plant  Statements  “A”  to  “I”  Inclusive 

Filed  June  3,  1940 

•  •  •  *  •  •  •  i 

I 

6271  Arkansas  Light  and  Power  Company- 

On  November  19,  1913,  H.  C.  Couch,  J.  L.  Longino, 
and  others  formed  the  Arkansas  Power  Company,  a  pred¬ 
ecessor  of  the  Arkansas  Light  and  Power  Company,  which 
was  one  of  the  major  predecessors  of  the  Arkansas  Power 
&  Light  Company.  The  new  company  acquired  systems  in 
four  towns,  Malvern,  Arkadelphia,  Magnolia,  and  Camden 
(Tr.  V.  19,  p.  6271).  ; 

I 

l 

•  •••••• 

i 

6272  The  Arkansas  Light  and  Power  Company  anc(  its 
predecessors  had  had  numerous  surveys  made1  by 

engineering  firms  for  the  purpose  of  determining  increased 
load  possibilities  and  means  of  obtaining  lower  production 
cost  of  power.  By  the  middle  of  1916,  Arkansas  Light  ^nd 
Power  Company  had  developed  a  small  group  of  scattered 
properties  with  some  interconnection,  but  the  load  cutve 
for  the  properties  as  a  whole  was  high  in  the  dark  winter 
season,  with  a  deep  valley  in  other  periods  of  the  year,  j  A 
few  cotton  gins  had  been  connected,  but  not  enough  to  affect 
greatly  the  load  curve.  Seeking  additional  means  for  in¬ 
creasing  the  load  factor,  the  company  in  1918  built  liijes 
in  the  rice  fields  to  furnish  power  for  well  pumping  during 
the  rice  season  from  June  to  September.  This  new  load  was 
supplied  during  the  off-peak  period.  The  rice  pumping  load 
in  combination  with  the  addition  of  a  number  of  cottpn 
gins  gave  a  six-month  load  from  June  through  Novem¬ 
ber  (Tr.  V.  19,  p.  6272).  j 

i 

•  •••••• 

I 

6273  In  this  period  the  Arkansas  Light  and  Pow^r 
Company  and  associated  companies  had  constructed 

lines  in  the  central  part  of  the  state  from  Pine  Bluff  to 
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Little  Rock ,  from  Morrilton  to  Russellville,  from  Malvern 
to  Arkadeiphia,  and  in  the  area  around  Stuttgart 

6274  for  rice  irrigation,  totaling  332.1  miles  (Tr.  Y.  19, 
p.  6273). 

•  •••••• 

In  an  effort  to  supply  energy  at  peak  periods,  an  agree¬ 
ment  was  entered  into  with  the  Little  Rock  Railway  &  Elec¬ 
tric  Company  which  had  a  seasonal  peak  differing  from  that 
of  the  Arkansas  Light  and  Power  System.  The  power 
available  under  this  agreement  was  inadequate  to  care  for 
the  requirements  and  the  company  in  1920  purchased  the 
uncompleted  Picron  Power  Plant,  a  war-time  plant  built 
by  the  Federal  Government.  This  purchase  was  made  in 
order  to  increase  the  generating  capacity  of  the  company, 
although  at  the  time  inadequate  earnings  had  reduced  the 
working  capital  of  the  company. 

The  Company  had  experienced  difficulty  in  securing  ade¬ 
quate  capital.  Earnings  were  too  unsatisfactory;  the  sys¬ 
tem  was  not  sufficiently  seasoned;  the  manufacturing  in¬ 
dustry  of  the  state  as  a  potential  industrial  load  was  too 
meager,  and  the  stated  agricultural  system  was  too  depend¬ 
ent  upon  one  crop,  cotton.  In  consequence,  great  difficulty 
was  experienced  when  attempts  were  made  to  borrow  needed 
capital  for  extension,  and  money"  could  only  be  obtained, 
when  it  could  be  obtained  at  all,  at  interest  rates  up  to  10%. 
During  this  period  dividends  on  the  preferred  stock  were 
regularly  paid  from  1914,  but  no  dividends  were  paid  on  the 
common  stock. 

6275  In  spite  of  the  addition  of  the  rice  field  pumping 
load  and  an  increase  in  kilowatt  hours  in-put  of  from 

20,044,893  in  1919  to  27,114,754  in  1920,  for  the  Arkansas 
Light  and  Power  Company  system  as  a  whole  the  load  factor 
was  still  low,  making  economical  operation  for  the  company 
exceedingly  difficult  (Tr.  Y.  19,  p.  6274). 

Other  Parts  of  Present  Company  Territory 

The  conditions  prevailing  in  the  other  parts  of  the  pres¬ 
ent  company  territory  are  indicated  by  the  following  de- 


I 

I 
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scriptions.  Unsatisfactory  conditions  frequently  encount¬ 
ered  included:  part  time  service,  frequent  and  extended 
interruptions  of  service,  high  interest  rates,  high  fuel  and 
operating  costs,  inadequate  capital  for  expansion,  low  earn¬ 
ings  and  high  rates  (Tr.  V.  19,  p.  6275). 

•  •  •  •  •  •  •  | 

6282  Little  Rock  Railway  &  Electric  Company  and 

Arkansas  Central  Power  Company  (Tr.  V.  19,  p. 
6282) 

*  •  •  *  •  •  •  1 

I 

6283  In  1924  the  installed  generating  capacity  Vas 
18,650  kilowatts  as  compared  with  13,650  kilowatts 

in  1920.  Consideration  was  being  given  to  and  plans  Ttfere 
being  formulated  for  building  a  transmission  line  to  inter¬ 
connect  the  Little  Rock  system  with  that  of  an  affiliated 
company  serving  Memphis,  Tennessee.  These  plans 
included  consideration  of  the  possibility  of  acquiring  elec¬ 
tric  properties  in  the  territory  between  Little  Rock  and 
Memphis,  necessary  in  order  to  make  the  construction 
feasible.  Realization  of  these  plans  was  not  accomplished 
until  after  the  formation  of  the  Arkansas  Power  &  Light 
Company  (Tr.  V.  19,  p.  6283). 

•  •••••• 

6284  Arkansas  Light  and  Power  Company 

At  the  end  of  the  year  1920,  the  only  electric  lines  in  fhe 
state  of  any  consequence  were  the  lines  connecting  Little 
Rock,  Pine  Bluff,  and  the  rice  field  area  in  the  vicinity  of 
Stuttgart  and  Lonoke,  except  for  a  few  short  lines  connecting 
two  or  three  towns.  In  contrast,  by  the  end  of  1924,  Remmel 
Dam  on  the  Ouachita  River  having  been  completed,  electric 
lines  had  been  constructed  from  Remmel  Dam  to  Pine  Bluff 
and  to  Little  Rock,  from  Pine  Bluff  through  Camden  to  El 
Dorado,  and  numerous  connecting  lines  in  the  rice  field 
area.  All  of  these  additions  were  made  by  the  Arkansas 
Light  and  Power  Company.  This  company  constructed  2$9 
miles  of  electric  lines  in  this  period,  90%  of  the  total  miles  Of 
all  lines  built  in  this  period  in  the  present  Arkansas  Power 
&  Light  Company  territory. 
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A  contributing  factor  in  bringing  about  the  increase  in 
the  energy  requirements  was  the  discovery  in  1921  of  oil 
in  the  vicinity  of  El  Dorado  in  the  territory  served  by 
the  company,  resulting  in  a  demand  for  additional  electric 
energy. 

The  kilowatt  hour  in-put  of  the  Arkansas  Light  and  Power 
system,  including  the  Pine  Bluff  system,  increased  as 
follows : 


1921 

28,723,544 

1922 

34,085,429 

1923 

40,674,990 

1924 

50,261,883 

This  increase  in  business  made  hydro  development 
feasible  and  the  construction  of  Remmel,  the  first  of  the 
three  contemplated  units,  was  begun  in  1922  and  completed 
in  1924. 

Combined  production  expenses  of  Arkansas  Light  and 
Power  Company  and  The  Pine  Bluff  Company  decreased 
from  2.346  cents  per  kilowatt  hour  in  1920  to  1.540  cents  in 
1924. 

The  number  of  Arkansas  Light  and  Power  Company  elec¬ 
tric  customers  increased  from  11,819  at  the  end  of  1920  to 
13,151  at  the  end  of  1924.  The  kilowatt  hours  sold,  including 
sales  to  other  electrical  corporations,  by  the  Arkansas  Light 
and  Power  Company  increased  from  12,544,177  in  1920  to 
26,122,507  in  1924. 

The  increased  demand  for  power  caused  the  company  to 
make  an  intensive  search  to  locate  additional  sources  of 
power.  In  1924  the  engineering  firm  of  Ford,  Bacon  & 
Davis  was  employed,  and  the  firm’s  report  submitted 
6285  the  same  year  recommended  the  utilization  of  the  nat¬ 
ural  gas  field  which  had  been  discovered  in  northern 
Louisiana,  where  natural  gas  was  available  at  an  exceed¬ 
ingly  low  cost.  In  accordance  with  this  recommendation 
in  the  year  1924,  at  Sterlington,  Louisiana,  the  construction 
of  a  steam  electric  plant  was  begun  by  an  affiliate  of  the 
Arkansas  Light  and  Power  Company.  A  general  program 
was  launched  for  making  this  cheaper  source  of  power  the 
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hub  of  a  network  of  transmission  lines  connecting  Arkansas 
and  the  adjacent  states. 

At  the  beginning  of  this  period,  the  company’s!  con¬ 
templated  expansion  was  such  that  the  available  capital 
was  insufficient,  and  it  became  necessary  for  the  compahy  to 
seek  larger  financial  connections.  There  was  insufficient 
capital  in  Arkansas  available  for  such  an  investment.  East¬ 
ern  underwriters  were  reluctant  to  participate  in  obtain¬ 
ing  the  large  capital  investment  the  company  required  for 
its  expansion  program.  In  an  effort  to  overcome  this  re¬ 
luctance,  the  company  brought  to  the  territory,  at  its  own 
expense,  parties  of  eastern  underwriters  with  their  sales¬ 
men.  These  parties  were  taken  by  train  and  automobile 
to  the  various  cities  and  towns  where  the  company  owned 
utility  properties,  and  through  their  inspection,  together 
with  surveys  which  were  prepared  by  the  company  and 
outside  consultants,  were  shown  the  possibilities  of  the  state 
and  became  willing  to  risk  part  of  the  money  necessary  for 
the  company’s  development.  In  view  of  the  risk  in  an!  un¬ 
tried  territory,  the  interest  rates  continued  to  be  higher 
than  in  other  sections  of  the  country,  although  slightly 
lower  than  in  previous  periods.  Interest  rates  in  general 
were  higher  at  this  time  in  this  state  than  in  more  highly 
developed  parts  of  the  country. 

In  spite  of  the  new  funds  invested,  there  was  still  insuffi¬ 
cient  capital  available  to  the  company  to  build  lines  to  con¬ 
nect  all  the  isolated  systems  owned  by  the  company  ot  to 
acquire  other  independent  systems  to  make  the  construction 
of  additional  lines  economically  feasible.  Neither  were  suffi¬ 
cient  funds  available  for  the  construction  of  transmission 
lines  to  the  border  of  the  state  and  territory  for  the  purpose 
of  connecting  with  transmission  lines  outside  of  the  state. 
Interconnection  was  further  retarded  by  the  necessity  of 
changing  some  of  the  systems  from  DC  to  AC  current  (Tr. 
V.  19,  p.6284).  ! 


6294  North  Arkansas  Power  Company 
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From  the  North  Arkansas  Power  Company  two 

6295  systems  were  acquired  in  1928  in  northern  Arkansas, 
one  serving  Yellville,  Summit,  and  adjacent  area, 

and  the  other  serving  Cotter,  Flippin,  Gassville,  and  Moun¬ 
tain  Home.  These  systems  were  in  the  area  bordering  on 
the  hydro-electric  sites  on  the  White  River  which  had  been 
explored  by  and  were  being  considered  for  development 
by  the  organizers  of  the  present  company  (Tr.  V.  19,  p. 

6294) . 

•  *••••• 

Arkansas  Public  Service  Company 

Three  separate  systems  were  acquired  in  1929  from  the 
Arkansas  Public  Service  Company,  one  serving  the  com¬ 
munities  of  Berryville  and  Green  Forest;  one  serving  the 
communities  of  Harrisburg,  Cherry  Valley,  Hydric,  and 
Whitehall;  and  one  serving  the  communities  of  Ola,  Dan¬ 
ville,  Plainview,  Havana,  and  Bellville.  The  first  named 
system  was  adjacent  to  properties  in  the  Ozark  region 
already  owned,  the  second  system  was  in  the  company’s 
eastern  service  area  adjacent  to  the  Newport-West  Memphis 
transmission  line,  and  the  third  system  was  in  central 
Arkansas  and  immediately  upon  purchase  was  connected 
to  the  company’s  existing  lines  at  Dardanelle  (Tr.  V.  19,  p. 

6295) . 

•  •••••• 

6296  Wilson  Power  &  Light  Company 

The  electric  property  of  the  Wilson  Power  &  Light  Com¬ 
pany,  acquired  in  1930,  consisted  of  a  system  serving  Wil¬ 
son,  Marked  Tree,  Lepanto,  and  twenty-six  smaller  com¬ 
munities.  The  area  served  was  just  north  of  the  com¬ 
pany’s  eastern  Arkansas  properties  and  served  a  rich  agri¬ 
cultural  area  which  was  being  aggressively  developed. 
This  territory  offered  substantial  possibilities  of  load 
growth  particularly  with  respect  to  the  processing  of  agri¬ 
cultural  products. 

The  towns  of  Wilson  (1,500)*,  Lepanto  (1,195)*, 


*  Population  according  to  1930  census. 
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Marked  Tree  (2,276)*,  and  Tyronza  (573)*  were  ac¬ 
quired  together  with  surrounding  communities  and 
interconnecting  lines.  This  system  was  being  supplied 
at  wholesale  by  the  present  company  (Tr.  V. 
6297  19,  R.  6296).  j 

•  •  *  •  •  •  •  | 

6298  Eastern  Arkansas 

In  this  area  the  organizers  of  the  present  compady  ac¬ 
quired  in  1925  and  1926  the  electric  facilities  in  a  number  of 
communities  near  Memphis  in  anticipation  of  the  construc¬ 
tion  of  a  transmission  line  between  that  city  and  Little  Rock 
(Tr.  Y.  19,  p.  6298).  j 

•  •  •  *  •  •  •  ! 

^  i 

6299  North  Central  Arkansas  I 

In  1925  and  1926,  the  electric  facilities  in  several  com¬ 
munities  between  Little  Rock  and  Newport  were  acquired. 
These  communities  were  along  the  route  of  the  proposed 
Little  Rock-Memphis  line.  In  1927  additional  electric  sys¬ 
tems  were  acquired  adjacent  to  and  north  of  the  Little 
Rock-Memphis  line.  “Heber  Springs  *  *  *;  Bradford 
*  *  *  and  Newark  *  *  *  (Tr.  V.  19,  p.  6299). 

•  ••*••• 

6389a  Arkansas  Power  &  Light  Company 

Historical  Charts 

i 

Statement  “A’ ’  j 

Appendix  1 

Predecessor  companies  to :  Town  of  Heber  Springs 

Town  of  Heber  Springs 
Franchise  Granted  Feb.  3,  1909 
John  M.  Covey 
(Operation  Not  Known) 


*  Population  according  to  1930  census. 
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Inc.  Feb.  12, 1909 
Heber  Light  &  Power  Co. 

Sept  16,  1910 

G.  R.  Case 
Jan.  11,  1911 

Inc.  Jan.  11,  1911 
Heber  Springs  Light  Co. 

Nov.  8,  1916 

A.  R.  Amos 
Nov.  11,  1916 
(Personal  Property) 

July  3,  1919  (Real  Property) 

Inc.  Nov.  11,  1916 
And  Franchise  Granted 
Arkansas  Public  Utilities  Co. 

Nov.  20,  1926 

Frank  A.  Reid 

Arkansas  Power  &  Light  Company 

6435a  Item  A  was  verified  by  W.  E.  Baker,  Treasurer 
and  Assistant  Secretary  on  the  30th  day  of  May, 
1940  (Tr.  V.  19,  p.  6435). 

•  •••••• 

6823 

Show  Cause  Order  of  Federal  Power  Commission  Issued 

June  15,  1943 

It  appearing  to  the  Commission  that : 

(a)  Under  the  provisions  of  Electric  Plant  Accounts 
Instruction  2-D  of  the  Commission’s  Uniform  System 
of  Accounts  Prescribed  for  Public  Utilities  and  Li¬ 
censees,  effective  January  1, 1937,  and  the  Commission’s 
order  of  May  11,  1937,  electric  utilities  subject  to  the 
jurisdiction  of  the  Commission  are  required  to  complete 
and  file  with  the  Commission  reclassification  and 
original  cost  studies  of  electric  plant  not  later  than  two 
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years  after  the  effective  date  of  the  system  of  accounts, 
i.e.,  January  1, 1939 ; 

(b)  Arkansas  Power  &  Light  Company  (hereinafter 
sometimes  called  “ Arkansas”)  owns  and  operates 
facilities  for  the  transmission  and  sale  at  wholesale  of 
electric  energy  in  interstate  commerce  and  by  reason 
of  such  ownership  and  operation  is  a  “public  utility’ ’ 
under  the  Federal  Power  Act,  subject  to  the  aforesaid 
requirement  of  the  Commission’s  system  of  accounts; 

(c)  Arkansas  is  owned  and  controlled  by  Electric 

Power  &  Light  Corporation  through,  among  other 
things,  the  ownership  of  approximately  90  percent  of 
Arkansas’  voting  stock,  which  includes  all  of  the  pom- 
mon  stock,  and  Electric  Power  &  Light  Corporation,  in 
turn,  is  owned  and  controlled  by  Electric  Bond  &  Share 
Company ;  j 

I 

(d)  Based  upon  the  representations  of  Arkansas  in 

its  several  applications  for  extensions  of  time  within 
which  to  complete  and  file  the  required  reclassification 
and  original  cost  studies,  the  Commission  extended 
Arkansas  ’  time  for  compliance  under  Instruction  2-D 
and  the  order  of  May  11, 1937 ;  I 


(e)  On  June  3,  1940,  Arkansas  filed  its  purported 
studies,  stating :  j 

6824  “Although  the  statements  have  been  prepared 
as  carefully  as  circumstances  would  permit  and 
are  believed  to  be  accurate,  further  study  may  disclose 
the  necessity  of  amending  such  statements  either  in 
whole  or  in  part  and  the  Company  reserves  the  right  to 
amend  such  statements  if  necessary  in  order  more  com¬ 
pletely  or  more  accurately  to  state  the  information  set 
forth  or  which  should  be  set  forth  therein”; 


(f)  Subsequently,  after  correspondence  had  been  car¬ 
ried  on  by  the  staff  of  the  Commission  with  the  company 
in  an  effort  to  obtain  necessary  information  respecting 
the  data  reflected  in  the  company’s  purported  original 
cost  studies,  the  staff  of  this  Commission,  in  collabora¬ 
tion  with  the  staff  of  the  Department  of  Public  Utilises 
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of  Arkansas,  began  an  examination,  at  the  offices  of  the 
company,  in  Pine  Bluff,  Arkansas,  of  its  studies  filed  on 
June  3, 1940; 

(g)  As  a  result  of  this  examination,  our  staff  has 
submitted  a  report  to  the  Commission  entitled,  “Arkan¬ 
sas  Power  &  Light  Company,  Pine  Bluff,  Arkansas, 
Report  on  the  Reclassification  and  Original  Cost  Studies 
of  Electric  Plant  as  at  January  1,  1937,’  ’  which  report 
is  to  be  served  herewith  upon  the  company  and  is  made 
a  part  hereof  by  reference ; 

(h)  Arkansas,  according  to  the  staff  report,  has  not 
complied  in  many  respects  with  the  requirements  of  the 
Commission’s  Uniform  System  of  Accounts  and  its 
order  of  May  11, 1937,  respecting  the  preparation,  com¬ 
pletion  and  submission  of  reclassification  and  original 
cost  studies  in  that  it  has,  among  other  things: 

(i)  Resorted  to  estimates  of  original  cost  without 
satisfactory  explanation  of  the  alleged  unavailability 
of  books  and  records  of  predecessor  companies  which 
were  at  one  time  in  Arkansas’  possession; 

(ii)  Used  estimates  of  original  cost  for  property 
units  in  instances  where  actual  costs  thereof  were 
obtainable  from  available  records  and  in  other  cases 
where  records  of  actual  cost  were  alleged  to  be  not 
available,  such  estimates  being  arbitrary,  without 
support,  inflated,  inconsistent  with  established  per¬ 
formance,  and  unnecessary  to  the  extent  recorded 
costs  were  available ; 

(iii)  Subjected  recorded  overhead  costs  to  reac¬ 
counting  contrary  to  the  express  prohibition  of  Elec¬ 
tric  Plant  Accounts  Instruction  2-B  of  the  Commis¬ 
sion’s  Uniform  System  of  Accounts ; 

(iv)  Failed  to  comply  with  Electric  Plant  Accounts 
Instruction  9-E  relating  to  records  for  land  and  land 
rights,  particularly  with  respect  to  amounts  included 
as  special  assessments; 

6825  (v)  Established  amount  in  Account  302, 

Franchises  and  Consents,  based  largely  on  an 


57 


estimate  which  is  unsupported  and  has  no  relation 
to  actual  or  recorded  costs; 

(vi)  Established  an  amount  in  Account  303,  Mis¬ 
cellaneous  Intangible  Plant,  which  is  wholly  without 
support,  being  no  more  than  a  balancing  figure}; 

(vii)  Failed  to  reconcile  its  reclassification  and 
original  cost  studies  with  recorded  costs ; 

(viii)  Failed  to  make  adequate  studies  in  respect 
to  unrecorded  and  recorded  retirements ; 

(ix)  Failed  to  determine  the  electric  plant  acquisi¬ 
tion  adjustment  applicable  to  operating  unite  or 
systems  for  each  property  acquisition  made  at  aijm’s 
length  despite  the  requirement  in  the  systeip  of 
accounts  and  the  order  of  May  11, 1937 ; 

(x)  Failed  to  eliminate  intercompany  profit  on 
engineering  and  supervision  fees  from  its  utility 
plant  accounts; 

(xi)  Failed  to  classify  write-ups  and  other 

amounts  not  properly  includible  in  plant  account},  in 
Account  107,  Electric  Plant  Adjustments,  as  re¬ 
quired  by  the  Uniform  System  of  Accounts,  includ¬ 
ing  the  following  amounts  identified  in  the  staff 
report :  I 


(a)  $7,128,003.44,  representing  a  write-up  re¬ 
flected  in  Arkansas’  plant  account  at  organization, 
all  as  more  fully  described  at  page  20  of  the  staff 
report :  I 


(b)  $8,577,223.99,  representing  write-ups  re¬ 
flected  in  the  plant  accounts  of  predecessors  of 
Arkansas,  all  as  more  fully  described  at  pages}  20 
to  29,  inclusive,  of  the  staff  report; 


(c)  $36,960.00,  representing  a  write-up  created 
through  the  erroneous  capitalization  of  deferred 
franchise  cost,  all  as  more  fully  described  at  page 
30  of  the  staff  report;  i 


(d)  $254,442.06,  representing  a  write-up  created 
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through  the  erroneous  capitalization  of  capital 
stock  expense,  all  as  more  fully  described  at  page 
30  of  the  staff  report; 

(e)  $613,567.36,  representing  the  correction  of 
recorded  retirements,  all  as  more  fully  described 
at  page  31  of  the  staff  report; 

6826  (i)  The  staff  has  established  $1,108,440.24 

in  Account  100.5,  Electric  Plant  Acquisition 
Adjustments,  and  $16,610,196.85  in  Account  107, 
Electric  Plant  Adjustments,  all  as  more  fully  set 
forth  in  the  staff  report  at  pages  18  to  31,  inclusive ; 

(j)  The  amounts  established  by  the  staff  in 
Accounts  100.5  and  107,  as  referred  to  above,  are 
indicated  by  the  staff  report  to  be  the  minimum 
amounts  includible  in  such  accounts,  it  appearing 
that  additional  amounts  may  be  established  therein 
in  connection  with  the  further  studies  which  the 
staff  recommends  should  be  undertaken  by  Ar¬ 
kansas  ; 

(k)  The  staff  in  its  report  proposes  that  Ar¬ 
kansas  be  required  to  make  further  studies  in  ac¬ 
cordance  with  the  requirements  of  the  Uniform 
System  of  Accounts  and  the  Commission’s  order 
of  May  11,  1937,  with  respect  to  $45,551,920.00 
restored  to  Account  100.6,  Electric  Plant  in 
Process  of  Reclassification,  and  $2,293,567.58  (net) 
in  various  Plant  in  Process  of  Reclassification 
Accounts  within  Account  108,  Other  Utility  Plant; 

(l)  The  staff  in  its  report  also  proposes  that  Ar¬ 
kansas  dispose  of  the  following  amounts  in  Ac¬ 
count  107:  $1,497,546,  representing  debt  discount 
and  expense  incurred  in  connection  with  the  is¬ 
suance  as  of  October  1,  1926,  of  $18,000,000  prin¬ 
cipal  amount  of  First  and  Refunding  Mortgage 
Bonds,  5  percent,  due  1956,  by  charging  to  Ac¬ 
count  271,  Earned  Surplus,  that  portion  appli¬ 
cable  to  the  expired  life  of  the  bonds,  and  by 
charging  the  balance  to  Account  140,  Unamortized 
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Debt  Discount  and  Expense,  for  the  purpose  of 
amortizing  that  balance  in  equal  monthly  charges 
over  the  remaining  life  of  the  bonds;  $36,960, 
representing  deferred  franchise  costs  erroneously 
capitalized,  by  a  charge  to  Account  146,  6ther 
Deferred  Debits;  $254,442.06,  representing  capital 
stock  expense  erroneously  capitalized  by  charg¬ 
ing  Account  151,  Capital  Stock  Expense;  $613,- 
567.36,  representing  a  partial  accounting  for 
unrecorded  retirements,  by  charging  Account  250, 
Reserve  for  Depreciation;  and  submit  plans  for 
the  disposition  of  the  balance  of  $14,207,6^1.43 
in  Account  107  and  for  $1,108,440.24  established 
by  the  staff  in  Account  100.5 ; 

The  Commission  orders  that : 

s 

(A)  The  Secretary  serve  upon  Arkansas  copy  of  the 
report  referred  to  in  paragraph  (g)  hereof  concurrently 
with  the  service  upon  Arkansas  of  this  order ; 

(B)  Arkansas  Power  &  Light  Company  show  caiise, 
under  oath,  if  any  there  be,  within  ninety  (90)  days 
from  the  date  of  service  of  this  order,  why  the  Commis¬ 
sion  should  not  by  order,  find,  determine  and  direct 
that: 

! 

6827  (i)  Adjusting  entries  be  made  by  Arkan¬ 

sas  establishing  $16,610,196.85  in  Account 
107,  Electric  Plant  Adjustments;  $1,108,440.24  in 
Account  100.5,  Electric  Plant  Acquisition  Adjust¬ 
ments;  $45,551,920.00  in  Account  100.6,  Electric 
Plant  in  Process  of  Reclassification;  $2,293,567.58 
in  various  Plant  in  Process  of  Reclassification  Ac¬ 
counts  within  Account  108,  Other  Utility  Plant ;  and 
such  other  adjusting  entries  as  are  required  in  jthe 
staff  report ;  all  as  more  fully  set  forth  therein ;  j 

(ii)  Arkansas  dispose  of  $1,497,546.00,  $^6,- 
960.00,  $254,442,06,  and  $613,567.36,  as  described 
in  paragraph  (1)  hereof  and  more  fully  at  page  33 
of  the  staff  report ; 
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(iii)  Arkansas  submit  plans  for  the  disposition 
of  the  balance  of  $14,207,681.43  established  in  Ac¬ 
count  107  and  of  $1,108,440.24  established  in  Ac¬ 
count  100.5 ; 

(iv)  Arkansas  prepare  and  submit  to  this  Com¬ 
mission  revised  reclassification  and  original  cost 
studies  respecting  the  $45,551,920.00  established 
in  Account  100.6  and  $2,293,567.58  established  in 
various  Plant  in  Process  of  Reclassification  Ac¬ 
counts  within  Account  108  in  conformity  with  the  re¬ 
quirements  of  the  Commission’s  Uniform  System 
of  Accounts  and  its  order  of  May  11,  1937 ; 

(C)  Arkansas’  response  to  this  order  shall  be  in  the 
form  of  an  offer  of  proof  and  shall  set  forth  with  par¬ 
ticularity  the  facts  upon  which  it  relies.  Denials  of  the 
allegations  of  this  order  and  of  the  statements  in  the 
staff  report  which  are  general  and  unsupported  by 
specific  facts  upon  which  Arkansas  relies  will  not  be 
considered  as  complying  with  this  order  and  may  result 
in  the  entry  of  a  final  order  on  the  ground  that  the  re¬ 
sponse  has  raised  no  issues  requiring  a  hearing ; 

(D)  Arkansas  shall  also  submit  with  its  response 
hereto  all  revisions  made  or  contemplated  which  af¬ 
fect  or  will  affect  its  reclassification  and  original  cost 
studies  as  filed  with  this  Commission  on  June  3,  1940, 
provided  that  nothing  herein  shall  be  deemed  to  extend 
the  time  heretofore  fixed  for  the  filing  of  such  studies ; 

6828  (E)  This  order  shall  be  without  prejudice  to 

the  Commission’s  investigation  in  the  matter  of 
Arkansas  Power  &  Light  Company,  et  al.,  Docket  No. 
IT-5794. 

(Tr.,  V.  21,  p.  6823) 

•  •••••• 
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Item  B.  Original  Report  of  the  Staff  of  the  Federal 
Power  Commission  on  the  Reclassification  and  Original 
Cost  Studies  of  the  Arkansas  Power  &  Light  Company 

Filed  June  15,  1943  ! 

7  i 

i 

Subject  of  Report 

Pursuant  to  Electric  Plant  Instruction  2-D  of  the  Uni¬ 
form  System  of  Accounts  promulgated  by  the  Federal 
Power  Commission  and  the  Order  of  the  Commission 
dated  May  11,  1937,  Arkansas  Power  &  Light  Company 
prepared  and  submitted  studies  relative  to  the  reclassifica¬ 
tion  of  its  electric  plant  accounts  as  at  January  1,  1937. 

This  report  covers  an  examination  of  these  studies  made 
at  Pine  Bluff,  Arkansas  by  members  of  the  staffs  of  the 
Federal  Power  Commission  and  the  Department  of  Pufilie 
Utilities  of  Arkansas. 

The  staff  of  the  Department  of  Public  Utilities  of 
Arkansas  has  cooperated  in  the  preparation  of  this  report 
and  is  in  general  agreement  with  the  adjustments  reflected 
herein,  as  indicated  by  letter  of  concurrence  from  the 
Chief  Accountant  of  the  Department  appearing  herein¬ 
after.  j 

A  summary  of  the  plant  accounts  as  reclassified  by  the 
company  follows,  together  with  the  proposed  adjustments 
of  the  Commission’s  Staff  and  the  status  after  giving  effect 
to  such  adjustments:  j 


i 


i 


As  Proposed  After 

Title  of  Account  Reclassified  Adjustments  Adjustments 
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6834  The  examination  disclosed  that  the  company  'has 
errroneously  reclassified  large  portions  of  its  utility 
plant;  has  included  in  its  study  as  original  cost  amounts' not 
properly  includible  therein;  has  failed  to  make  proper 
studies  to  ascertain  its  electric  plant  acquisition  adjust¬ 
ments  ;  and  has  failed  in  numerous  other  respects  to  conform 
its  reclassification  and  original  cost  studies  to  the  provisions 
of  the  Uniform  System  of  Accounts  and  the  Commissions 
Order  in  respect  thereto.  As  a  result  thereof,  the  staff  con¬ 
siders  the  company’s  reclassification  and  original  dost 
studies  to  be  inadequate. 

Recorded  costs  applicable  only  to  other  utility  plant  Mve 
not  been  adjusted  by  the  examiners,  as  the  plant  of  utility 
departments  other  than  electric  is  considered  to  be  beydnd 
the  scope  of  the  examination.  Recorded  costs  applicable  to 
the  company’s  licensed  project  have  not  been  adjusted  by  the 
examiners,  as  the  determination  of  the  actual  legitimate 
original  cost  of  such  project  will  be  the  subject  of  a  separate 
proceeding  before  the  Commission.  With  these  two  de¬ 
ceptions  the  entire  amount  reclassified  by  the  company  was 
considered  to  be  subject  to  further  adjustment.  As  indi¬ 
cated  by  the  above  summary  the  staff  has  proposed  tljat 
certain  apparent  acquisition  and  other  adjustment  amounts 
be  established  in  proper  accounts  and  that  the  remainder  {of 
the  amount  be  reestablished  in  Account  100.6,  Electric 
Plant  in  Process  of  Reclassification. 


Corporate  History  and  General  Description  of  the  Utility 


Arkansas  Power  &  Light  Company  was  incorporated  uii- 
der  the  laws  of  the  State  of  Arkansas,  October  2, 1926.  The 
company  was  formed  to  acquire  and  operate  various  elec¬ 
tric  and  other  utility  properties  which  were  owned  or  con¬ 
trolled  by  Electric  Bond  &  Share  Company  and  certain  qf 
its  associated  interests.  The  properties  were  taken  over 
by  Arkansas  Power  &  Light  Company  in  November  192$. 
Since  that  time  the  company  has  made  extensive  addition^ 
to  its  plant  through  both  acquisition  and  construction  of 
properties.  j 

All  of  the  company’s  properties  are  located  within  the 
State  of  Arkansas. 


i 
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Its  electric  production  plant  as  of  December  31, 1936  hav¬ 
ing  an  aggregate  installed  capacity  of  99,551  kw,  consisted 
of  three  hydroelectric  stations,  five  steam  stations  and  eight 
internal  combustion  engine  stations.  Except  for  a  small 
portion  in  the  northwestern  part  of  the  state,  the  company’s 
electric  system  was  interconnected  by  transmission  and  dis¬ 
tribution  lines  and  substations.  The  company  served  ap¬ 
proximately  325  communities,  including  Little  Bock,  Pine 
Bluff,  El  Dorado,  Camden,  Russellville,  Malvern,  Newport, 
Morrilton  and  Arkadelphia. 

6835  In  addition  to  its  electric  properties,  the  company 
owned  natural  gas,  water,  heat,  ice,  motor  coach  and 
transportation  properties. 

The  company’s  operating  revenues  for  the  year  ended 
December  31, 1936  were  as  follows : 


Particulars 
Electric 
Natural  gas 
Water 
Motor  coach 
Ice 


Amount 

$6,918,525.33 

331,447*93 

570,916.27 

16,907.69 

216,516.39 


Total 


$8,054,313.61 


Affiliations  with  Holding  Company  System 


As  of  December  31, 1936,  Electric  Power  &  Light  Corpor¬ 
ation,  a  subsidiary  of  Electric  Bond  &  Share  Company, 
owned  approximately  90  per  cent  of  the  company’s  voting 
stock,  including  all  of  its  outstanding  common  stock.  Elec¬ 
tric  Power  &  Light  Corporation  has  controlled  Arkansas 
Power  &  Light  Company  from  its  inception  and  for  some¬ 
time  prior  thereto  owned  or  controlled  the  companies  con¬ 
solidated  into  Arkansas  Power  &  Light  Company  in  1926. 


Acquisition  of  Operating  Units  or  Systems 

The  following  is  a  summary  of  the  company’s  property 
acquisition  showing  amounts  recorded  by  the  company  as 
cost  of  plant  acquired : 
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6836 

Year 

Acquired 


Property  Acquired 


Amount  Entered 
in  the  Books 


1926  Properties  acquired  at  organization  $37,272,539.60* 

1926  Payments  on  account  of  prior  period  ac¬ 

quisitions  by  predecessors  340,931.06*  * 

Acquisitions  since  organization: 

1927  Harrisburg  to  Weiner  Transmission  Line  46,424.54 
1927  Batesville  Electric  and  Water  Properties  433,529.59 

1927  Frank  A.  Reid  Properties  379,177.17 

1928  Scott  Electric  Property  1,058.07 

1928  Norman  Electric  Property  3,218.54 

1928  Caddo  Gap  Electric  Property  569.1il 

1929  Gillett  Electric  Property  54,909.50 

1929  Vernon  B.  Walters  Properties  1,895,228.94 

1930  Atkins  Electric  Property  64,266.80 

1931  Wilson  Power  &  Light  Company  l,621,277.8j7 

1931  Hot  Springs  Rural  Electric  Property  5,544.28 
1935  Arkansas  City  Electric  Property  5,564.20 


Total 


$42,124,239.36 


*  Excludes  $3,221,470.20  reflected  in  open  Work  Orders 
at  date  of  consolidation. 

**  These  properties  were  acquired  by  predecessor  com¬ 
panies.  The  amounts  shown  reflect  payments  on  account  by 
Arkansas  Power  &  Light  Company. 


Properties  Acquired  at  Organization 

In  accordance  with  an  agreement  dated  October  8,  1926 
between  Arkansas  Power  &  Light  Company  and  L.  Boyd 
Hatch,  nominee  of  Electric  Power  &  Light  Corporation,  tne 
former  acquired  the  physical  properties  and  other  net  assets 
of  Consumers  Ice  &  Light  Company  and  Arkansas  Power 
Company,  and  certain  properties  held  by  Frank  A.  Reid  and 
O.  H.  Simonds  as  nominees  for  Electric  Power  &  Light  Cor¬ 
poration.  Under  provisions  of  the  agreement,  Arkansas 
Power  &  Light  Company  also  acquired  certain  utility  plant 
which  was  being  constructed  by  Phoenix  Utility  Company ; 
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and  also  acquired  the  following  shares  of  preferred  and 
common  capital  stock: 

150,000  shares  of  common  capital  stock  of  Arkansas 
Central  Power  Company 

37,908  shares  of  common  capital  stock  of  Arkansas 
Light  and  Power  Company 

6837  12,000  shares  of  common  capital  stock  of  East 

Arkansas  Power  &  Light  Company 
1,946  shares  of  preferred  capital  stock  of  Arkansas 
Light  and  Power  Company 
5  shares  of  preferred  capital  stock  of  The  Pine  Bluff 
Company 

Under  an  agreement  dated  October  13,  1926,  all  of  the 
properties  of  Arkansas  Light  and  Power  Company,  The 
Pine  Bluff  Company  (a  subsidiary  of  Arkansas  Light  and 
Power  Company),  Arkansas  Central  Power  Company  and 
East  Arkansas  Power  &  Light  Company  (an  affiliate  of 
Arkansas  Central  Power  Company)  were  transferred  to 
Arkansas  Power  &  Light  Company. 

A  brief  history  of  the  properties  acquired  through  the 
above-mentioned  agreements,  follows: 

Consumers  Ice  &  Light  Company 

Consumers  Ice  &  Light  Company  was  incorporated  under 
the  laws  of  the  State  of  Arkansas  on  January  20, 1920.  Upon 
organization  it  acquired  electric,  ice  and  water  properties 
located  in  Magnolia,  McNeil  and  Waldo,  Arkansas.  In  1924 
Frank  A.  Reid,  a  nominee  of  Electric  Power  &  Light  Cor¬ 
poration,  acquired  control  of  the  company.  Its  properties 
were  leased  to  Arkansas  Light  and  Power  Company  until 
acquisition  by  the  Arkansas  Power  &  Light  Company. 

Arkansas  Power  Company 

Arkansas  Power  Company  was  incorporated  under  the 
laws  of  the  State  of  Arkansas  on  March  26, 1925.  On  Octo¬ 
ber  1,  1925  it  acquired  electric  properties  located  at  Bald 
Knob,  Judsonia  and  Kensett,  Arkansas.  These  properties 
had  previously  been  acquired  by  C.  Hamilton  Moses  for  the 
account  of  Electric  Power  &  Light  Corporation. 


Frank  A.  Reid  and  0.  H.  Simonds  Properties 

During  the  years  1925  and  1926,  Electric  Power  &  Ifight 
Corporation,  through  its  nominees  Frank  A.  Reid  and  0.  H. 
Simonds,  acquired  electric  properties  in  Portland,  Mont¬ 
rose,  Lake  Village,  Winchester,  Lonoke,  McCrory,  Patter¬ 
son,  Lewisville,  DeValls  Bluff,  Searcy,  Wilmot,  Tillar,  Mar¬ 
vell  and  Hazen,  Arkansas,  and  ice  properties  located  in 
Marvell  and  McGehee,  Arkansas.  These  properties  were 
leased  to  Arkansas  Light  and  Power  Company  until  ac¬ 
quisition  by  Arkansas  Power  &  Light  Company. 

6838  Phoenix  Utility  Company  Construction 

Phoenix  Utility  Company,  an  associated  company,  was 
engaged  in  construction  work  in  the  eastern  part  of  the 
State  of  Arkansas  for  the  account  of  the  various  system 
companies.  The  necessary  funds  for  the  work  were  ad¬ 
vanced  by  Electric  Power  &  Light  Corporation.  Under 
the  terms  of  the  agreement  of  October  8,  1926,  Arkansas 
Power  &  Light  Company  acquired  the  rights  of  Electric 
Power  &  Light  Corporation  in  such  construction  work. 

I 

Arkansas  Light  and  Power  Company 

•  i 

Arkansas  Light  and  Power  Company  was  incorporated 
under  the  laws  of  the  State  of  Arkansas  on  September!  3, 
1914,  by  H.  C.  Couch  and  associates,  and  as  of  September 
8,  1914,  acquired  the  properties  of  the  Arkansas  Power 
Company  located  at  Arkadelphia,  Malvern,  Camden  a^id 
Magnolia,  Arkansas.  H.  C.  Couch  had  previously  ac¬ 
quired  control  of  these  properties  from  The  Wilson  Water 
&  Electric  Company,  Arkadelphia  Electric  Light  Company, 
Camden  Power  Company,  Standard  Ice  &  Light  Company, 
and  J.  G.  Green. 

During  1915,  Arkansas  Light  and  Power  Company  Ac¬ 
quired  properties  located  at  El  Dorado,  Marianna,  Morril- 
ton,  Newport  and  Paragould  from  the  El  Dorado  Lig^it 
&  Power  Company,  Marianna  Electric  Company,  Morrilton 
Light  &  Power  Company,  Co-operative  Electric  Light  Com¬ 
pany,  and  Paragould  Crystal  Ice  Company,  respectively”. 

In  1916  Ozark  Construction  Company,  a  company 
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organized  by  H.  C.  Couch  and  associates  to  acquire  and 
improve  properties  within  the  system,  turned  over  to 
Arkansas  Light  and  Power  Company  properties  at  Russell¬ 
ville  and  DeQueen  which  were  formerly  owned  by  the 
Russellville  Water  &  Light  Company  and  The  DeQueen 
Ice  and  Light  Company,  respectively.  The  Ozark  Con¬ 
struction  Company  had  made  material  improvements  to 
the  properties  including  the  construction  of  a  transmission 
line  from  Russellville  to  Morrilton.  During  this  same 
year  the  additional  properties  located  at  Newport,  Ar¬ 
kansas  were  acquired  from  the  Newport  Water,  Light  & 
Ice  Company. 

In  December  1918,  Arkansas  Light  and  Power  Company 
acquired  the  coal  mining  properties  of  the  Denning  Coal 
Company  from  H.  C.  Couch  and  associates. 

By  an  agreement  of  purchase  dated  March  31,  1919, 
Arkansas  Light  and  Power  Company  acquired  from  Ar¬ 
kansas  Public  Service  Company  all  the  electric,  water  and 
ice  properties  of  that  company  located  in  and  about  the 
towns  of  Stuttgart,  England,  Lonoke,  Hazen  and  Carlisle, 
Arkansas,  together  with  the  following  securities: 

6839  $700,000.00  par  value  of  the  common  capital  stock 
of  The  Pine  Bluff  Company — representing  all  out¬ 
standing  common-stock 

3,000.00  par  value  of  the  preferred  capital  stock 
of  The  Pine  Bluff  Company 
425,000.00  par  value  of  common  capital  stock  of 
Missouri  and  Southeastern  Utilities  Company 
10,000.00  par  value  of  capital  stock  of  Dewitt-Gillett 
Public  Service  Company 

Arkansas  Public  Service  Company  was  incorporated 
under  the  laws  of  the  State  of  Arkansas  on  March  20, 1917, 
by  H.  C.  Couch  and  associates  for  the  purpose  of  acquiring 
and  extending  certain  electric,  water  and  ice  properties 
at  Stuttgart,  Clarendon,  Carlisle  and  England,  Arkansas 
and  to  hold  certain  stocks,  all  having  been  previously  ac¬ 
quired  by  H.  C.  Couch  and  associates.  The  predecessors, 
prior  to  control  by  H.  C.  Couch  and  associates,  were 
Stuttgart  Water  &  Electric  Company  and  Crystal  Ice 
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Company,  Ltd.  at  Stuttgart;  England  Ice  &  Gin  Company 
at  England;  D.  E.  Smith  at  Carlisle,  and  Commonwealth 
Utilities  Company  at  Clarendon. 

By  a  contract  with  the  United  States  Government  dated 
February  17,  1920,  Arkansas  Light  and  Power  Company 
acquired  a  power  plant  located  near  Little  Rock,  Arkansas, 
and  known  as  the  Picron  Plant. 

In  1922  Arkansas  Light  and  Power  Company  acquired 
all  the  property  and  assets  of  Citizens  Ice  and  Public 
Utilities  Company  at  Junction  City,  Arkansas. 

In  1923  Arkansas  Light  and  Power  Company  acquired 
from  Caddo  River  Power  &  Irrigation  Company  all  its 
lands,  properties  and  other  rights,  including  Federal 
Power  Commission  License  No.  271  relating  to  the  develop¬ 
ment  of  three  power  plants  on  the  Ouachita  River  in  the 
State  of  Arkansas.  Caddo  River  Power  &  Irrigation 
Company  was  incorporated  under  the  laws  of  the  State  of 
Arkansas  on  November  22,  1921,  by  H.  C.  Couch  and  as¬ 
sociates  for  the  purpose  of  acquiring  certain  lands,  rights 
and  licenses,  all  of  which  were  transferred  to  Arkansas 
Light  and  Power  Company  under  an  agreement  dafed 
December  9,  1922. 

By  an  agreement  dated  April  22,  1924,  Arkansas  Light 
and  Power  Company  traded  its  electric  and  ice  properties 
in  and  about  Paragould,  Arkansas,  for  the  electric  4^d 
water  plants  located  in  and  near  Brinkley,  Clarendpn, 
Cotton  Plant,  Rison,  Kingsland  and  Fordyce,  Arkansas. 
These  properties,  formerly  owned  by  Arkansas  Utilities 
Company,  consisted  principally  of  two  steam  power  plahts 
of  200  and  204  kw  capacity  located  at  Brinkley  and  Fordyce ; 
electric  distribution  systems  in  the  towns  noted  above;  43 
miles  of  transmission  lines,  and  three  water  planjts. 
6840  During  1925  five  additional  electric  systems  in¬ 
cluding  three  oil  engine  generating  plants  at  Holly 
Grove,  Gurdon  and  Eudora,  Arkansas,  were  acquired  by 
Arkansas  Light  and  Power  Company. 

During  1926  three  municipally  owned  electric  and  wafer 
utilities  located  at  McGehee,  Wynne  and  Hamburg,  Ar¬ 
kansas,  were  acquired  by  Arkansas  Light  and  Power 
pany. 
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By  an  agreement  dated  April  22,  1925,  between  The 
Southern  Power  and  Light  Company  of  Maryland  and 
Electric  Power  &  Light  Corporation,  control  and  direction 
of  Arkansas  Light  and  Power  Company  passed  from  H. 
C.  Couch  and  associates  to  Electric  Power  &  Light  Cor¬ 
poration,  an  associate  of  Electric  Bond  &  Share  Company. 
The  Southern  Power  and  Light  Company,  incorporated 
on  January  22,  1925  by  H.  C.  Couch  and  associates  under 
the  laws  of  the  State  of  Maryland,  owned  the  controlling 
securities  of  Arkansas  Light  and  Power  Company,  The 
Pine  Bluff  Company,  The  Mississippi  Power  and  Light 
Company,  The  Louisiana  Power  Company  and  the  Louisiana 
Power  &  Light  Company.  The  properties  of  the  latter 
three  companies  are  not  involved  in  this  examination  by 
the  Commission’s  staff. 

The  Pine  Bluff  Company 

The  Pine  Bluff  Company  was  incorporated  under  the 
laws  of  the  State  of  Arkansas  on  March  16,  1912,  and  on 
March  20,  1912  acquired  the  electric,  water  and  street  rail¬ 
way  properties  of  the  Citizens  Light  &  Transit  Company 
and  The  Pine  Bluff  Corporation,  located  in  Pine  Bluff, 
Arkansas. 

On  or  about  January  1, 1917,  H.  C.  Couch  and  associates 
acquired  control  of  The  Pine  Bluff  Company  and  on  March 
31,  1919,  Arkansas  Light  and  Power  Company  acquired 
all  of  the  company’s  outstanding  common  stock.  Arkansas 
Light  and  Power  Company  retained  control  until  Novem¬ 
ber  24,  1926  when  its  properties  were  merged  with  those 
of  Arkansas  Power  &  Light  Company. 

Arkansas  Central  Power  Company 

Arkansas  Central  Power  Company  was  incorporated 
under  the  laws  of  the  State  of  Arkansas  on  April  10,  1923. 
Under  an  agreement  dated  April  11,  1923,  it  acquired  the 
property  and  business  of  Little  Rock  Railway  &  Electric 
Company  and  its  subsidiary  Central  Heating  &  Manufactur¬ 
ing  Company. 

Little  Rock  Railway  &  Electric  Company  served  Little 


Rock  with  electric  and  street  railway  service.  It  also 
supplied  North  Little  Rock  with  electric  service.  Central 
Heating  &  Manufacturing  Company  served  Little  Rock 
with  steam  heating  facilities. 

6841  Arkansas  Central  Power  Company  was  controlled 
throughout  its  period  of  existence  by  Electric  Power 
&  Light  Corporation  or  associated  companies.  Control  of 
Little  Rock  Railway  &  Electric  Company  and  Central 
Heating  &  Manufacturing  Company  was  acquired  by  Na¬ 
tional  Power  &  Light  Company,  an  associate  of  electric 
Bond  &  Share  Company  about  1922. 


East  Arkansas  Power  &  Light  Company 

East  Arkansas  Power  &  Light  Company  was  incorporated 
under  the  laws  of  the  State  of  Arkansas  on  June  12,  1926, 
for  the  purpose  of  taking  over  and  operating  the  prop¬ 
erties  of  Parkin  Water  and  Light  Company  and  certain 
properties  in  the  name  of  0.  H.  Simonds,  a  nomineA  of 
National  Power  &  Light  Company,  being  operated  by  him 
under  the  trade  name  of  the  East  Ark  Power  &  Light 
Company.  Parkin  Water  and  Light  Company  was  incor¬ 
porated  on  February  25,  1924  under  the  laws  of  the  State 
of  Delaware  and  proceeded  to  acquire  and  operate  the 
water  and  electric  light  and  power  plants  located  in  Parfrin, 
Arkansas. 

At  the  time  of  merger  with  Arkansas  Power  &  Lfeht 
Company,  the  properties  in  this  group  consisted  of  electric 
distribution  systems  in  the  towns  of  West  Memphis,  Marion, 
Hulbert,  Crawfordsville  and  Parkin,  Arkansas;  an  11  kv 
transmission  line  from  Crawfordsville  to  the  Arkangas- 
Tennessee  State  Line ;  and  an  electric  generating  plant  And 
water  system  at  Parkin,  Arkansas. 


Payments  on  Account  of  Prior  Period  Acquisitions 

Subsequent  to  organization  Arkansas  Power  &  Light 
Company  recorded  the  following  amounts  as  cost  of  pl^nt 
acquired : 
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Particulars  Amount 

Dumas  electric  property  $  73,031.52 

McGehee  electric  and  water  property  183,581.50 

Hamburg  electric  and  water  property  62,562.75 

El  Dorado  electric  property  4,429.06 

Wynne  electric  and  water  property  3,954.48 

Bernice  steam  plant  13,371.75 


Total  $340,931.06 


The  foregoing  amounts  represent  total  recorded  cost  of 
certain  property  acquisitions  of  Arkansas  Light  and  Power 
Company  (predecessor  of  Arkansas  Power  &  Light  Com¬ 
pany),  which  had  not  been  completely  accounted  for  at 
date  of  consolidation  in  1926.  The  partial  payments  thereon 
were  reflected  in  the  open  work  orders  brought  over  from 
predecessor  companies  in  the  consolidation.  Upon  final 
determination  of  the  total  costs  applicable  to  these  acquisi¬ 
tions  which  aggregated  $340,931.06,  this  amount  was  trans¬ 
ferred  to  Fixed  Capital  as  cost  of  plant  acquired. 

6842  Properties  Acquired  Subsequent  to  Organization 
Batesville  Properties 

On  May  20,  1927,  Arkansas  Power  &  Light  Company  ac¬ 
quired  the  electric  and  water  properties  located  within  the 
district  from  the  Water  &  Electric  Light  District  of  the 
City  of  Batesville,  Arkansas.  These  properties  consisted 
of  an  electric  generating  plant  and  distribution  system  and 
a  water  utility  serving  approximately  900  electric  and  650 
water  customers. 

Frank  A.  Reid  Properties 

In  accordance  with  an  agreement  dated  November  30, 
1927,  between  Arkansas  Power  &  Light  Company  and 
Frank  A.  Reid,  a  nominee  of  Electric  Power  &  Light  Cor¬ 
poration,  the  former  acquired  electric  distribution  systems 
located  in  Earle,  Heber  Springs,  Glenwood,  Gould,  Brad¬ 
ford,  and  Newark,  Arkansas;  water  properties  in  Earle; 
and,  ice  properties  in  Earle,  Heber  Springs,  Bradford 
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and  Newark.  These  properties  had  previously  been  ac¬ 
quired  by  Reid  from  sundry  parties. 

I 

Vernon  B.  Walters  Properties  j 

In  accordance  with  an  agreement  dated  December  1, 
1929,  between  Arkansas  Power  &  Light  Company  and 
Vernon  B.  Walters,  a  nominee  of  Electric  Power  &  Light 
Corporation,  the  former  acquired  electric,  water  and  ice 
properties  formerly  owned  by  Southwestern  Gas  &  Electric 
Company,  Southern  Edison  Company,  North  Arkansas 
Power  Company,  Arkansas  Public  Service  Company  ftnd 
sundry  individuals. 

The  properties  acquired  from  Southwestern  Gas  &  Elec¬ 
tric  Company,  a  non-associate,  consisted  principally  of  k  33 
kv  transmission  line  extending  about  32  miles  westerly 
from  Harrison  to  Berryville,  Arkansas ;  a  generating  plant 
at  Harrison ;  distribution  systems  in  Harrison,  Alpena  knd 
Bellefonte ;  and  an  ice  plant  at  Harrison. 

The  properties  acquired  from  Southern  Edison  Company 
were  located  at  Beebe,  Des  Arc,  Griffithville,  Higginson, 
Leslie,  McRae,  Pangburn,  Sparkman  and  Stamps,  Arkansas, 
and  consisted  of  electric  and  ice  properties.  Prior  to 
December  1,  1929,  Southern  Edison  Company  rendered 
utility  service  in  the  States  of  Arkansas  and  Mississippi. 
Control  of  the  company  was  acquired  by  nominees  of  Elec¬ 
tric  Power  &  Light  Corporation  by  stock  purchase.  Its 
Mississippi  and  Arkansas  properties  were  transferred  to 
Mississippi  Power  &  Light  Company  and  Arkansas  Power 
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through 


Vernon 


B. 


Light  Company,  respectively, 

Walters. 

6843  The  properties  acquired  from  North  Arkansas 
Power  Company  were  located  at  Cotter,  Mountain 
Home,  Flippin,  Gassville  and  Yellville,  Arkansas,  and  con¬ 
sisted  of  electric  generating  plants,  distribution  systems, 
and  a  66  kv.  transmission  line  approximately  25  miles  lorig. 
Control  of  North  Arkansas  Power  Company  was  acquired 
by  a  nominee  of  Electric  Power  &  Light  Corporation 
through  stock  purchase  in  1928. 

The  properties  acquired  from  Arkansas  Public  Service 
Company,  a  non-associate,  were  located  principally  at  Belle¬ 
ville,  Berryville,  Cherry  Valley,  Danville,  Green  Forest, 
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Harrisburg,  Havana,  Ola  and  Plainview,  Arkansas,  and 
consisted  of  electric,  water  and  ice  properties. 

The  properties  acquired  from  sundry  individuals  in¬ 
cluded  ice  properties  at  Benton  and  Forest  City  and  gas 
property  at  Jonesboro.  The  properties  were  originally  ac¬ 
quired  by  W.  W.  Staplin,  a  nominee  of  Electric  Power  & 
Light  Corporation. 

Wilson  Power  <&  Light  Company  Properties 

In  accordance  with  an  agreement  dated  May  1,  1931,  be¬ 
tween  the  Arkansas  Power  &  Light  Company  and  W.  W. 
Staplin,  the  former  acquired  electric  and  ice  properties  of 
the  Wilson  Power  &  Light  Company  located  in  Marked  Tree, 
Lepanto  and  Wilson,  Arkansas,  and  vicinity. 

Wilson  Power  &  Light  Company  was  incorporated  under 
the  laws  of  the  State  of  Arkansas  on  December  23,  1927, 
and  acquired  the  properties  of  the  Wilson  Milling  Company 
as  of  October  31, 1927.  On  August  23, 1929,  the  company  ac¬ 
quired  from  W.  W.  Staplin,  a  nominee  of  Electric  Power  & 
Light  Corporation,  the  electric  and  ice  property  at  Lepanto 
which  had  previously  been  acquired  by  Staplin  from  Ar¬ 
kansas  Public  Service  Company. 

On  June  26,  1929,  W.  R.  Roddy,  a  nominee  of  Electric 
Power  &  Light  Corporation,  acquired  all  of  the  outstanding 
common  capital  stock  of  the  Wilson  Power  &  Light  Company 
and  under  the  above-mentioned  agreement  of  May  1,  1931, 
the  accounts  of  the  company  were  merged  with  those  of 
Arkansas  Power  &  Light  Company. 

Other  Properties  Acquired  Since  Organization 

The  other  properties  acquired  consisted  principally  of 
electric  distribution  systems  and  lines.  The  year  of  pur¬ 
chase  and  the  amounts  recorded  in  connection  therewith  are 
set  forth  in  the  summary  of  acquisitions  preceding  the 
foregoing  comments. 
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6844  UTILITY  PLANT  PRIOR  TO  RECLASSIFICATION  j 

The  accounts  and  amounts  at  which  utility  plant  was  recorded  in  the  books 
of  Arkansas  Power  &,  Light  Company  as  at  December  31, 1936,  immediately  prior 
to  reclassification  follows: 


Acct. 

No.  Account  Title 

Classified  Electric  Fixed  Capital: 

200  Organization . 

201  Franchises . 

203  Land . 

204  Structures . 

205  Generating  Plant — Steam . . . 

206  Generating  Plant — Hydro . 

207  Generating  Plant — Internal  Combustion . 

208  Transmission  and  Distribution . 

209  Customers’  Installations . 

210  General  Equipment . 

211  Miscellaneous  Tangible  Capital . 

212  Engineering  and  Superintendence . 

213  Law  Expenditures  During  Construction . 

214  Injuries  and  Damages  During  Construction . 

215  Taxes  During  Construction . 

216  Interest  During  Construction . 

217  Miscellaneous  Construction  Expenditures . 

218  Fixed  Capital  Not  Classified  by  Other  Accounts . . . 

219  Cost  of  Plant  and  Equipment  Purchased . 

Remmel  Dam — Unclassified . 

Total  Classified  Electric  Fixed  Capital . 

Classified  Other  Utility  Fixed  Capital: 

Natural  Gas  Property . 

Water  Property . 

Street  Railway  Property . 

Motor  Coach  Property . 

Steam  Heating  Property . 

Ice  Property . . 

Miscellaneous  Property . 

Total  Classified  Other  Utility  Fixed  Capital . 

Expenditure  Requisitions . 

Electric  and  Other  Fixed  Capital  Acquired — L.  Boyd 
Hatch  Properties  (Less  Phoenix  Utility  Company 
Construction  Work  in  Progress — $206,227.50) . 

Total . 


6845  Resume  of  Company’s  Studies 


Amount 

$271 ,297j34 
3,217.15 
1,861,729.39 
514,933.58 
(293,741.177) 
5,762,487.08 
(134,872.86) 
11,823,273.95 
100,850.66 
272,286.30 
3,790.14 
64,877.81 
1,392.34 
16,318.86 
946.09 
22,069.43 
76,951.48 
8,455.40 
4,835,457.92 
157,072.62 


25, 368, 792. $1 


1,113,743.^1 
1,309,330.85 
(399,940.89) 
59,321.72 
31,899.19 
179,213.00 
23,362. 7p 


2,316,930. 


814,780. 


37,066,312. 1() 


$65,566,815.21 


The  reclassification  and  original  costs  studies  of  Arkansas 
Power  &  Light  Company,  insofar  as  intangible  plant  ac¬ 
counts  are  concerned  and  with  the  exception  of  Account  30{1, 
Organization,  were  primarily  a  matter  of  judgment  corp- 
bined  with  a  mathematical  formula  resulting  in  $55,549.00 
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and  $5,264,897.16  being  reflected  in  Accounts  302  and  303, 
Franchises  and  Consents  and  Miscellaneous  Intangible  Capi¬ 
tal,  respectively.  The  latter  amount  is  strictly  a  balancing 
figure,  arbitrary,  unsupported  and  not  susceptible  to  analy¬ 
sis.  Of  the  amount  reflected  in  Franchises  and  Consents 
90  per  cent  thereof  represents  estimates  determined  without 
regard  to  the  provisions  of  the  Uniform  System  of  Accounts. 

The  studies  as  relating  to  tangible  electric  plant  accounts 
were  predicated  to  some  extent  upon  recorded  costs  and 
to  some  extent  upon  engineering  and  accounting  estimates. 
In  the  instances  where  the  recorded  costs  were  employed, 
the  company  recomputed  interest  during  construction,  dis¬ 
regarded  actual  overhead  construction  costs  and  in  lieu 
thereof  substituted  similar  costs  determined  from  studies 
of  such  costs  as  were  recorded  during  the  period  October  1, 
1926  to  December  31,  1937  without  regard  to  the  reason¬ 
ableness  or  propriety  of  such  recorded  costs.  With  respect 
to  the  engineering  estimates,  many  of  such  estimates  were 
unquestionably  excessive  and  unnecessary  because  of  avail¬ 
able  records.  The  company’s  electric  plant  was  physically 
inventoried  and  in  those  instances  where  recorded  costs  were 
not  employed  original  cost  was  determined  on  the  basis  of 
engineering  and  accounting  estimates  involving  the  use  of 
trends,  comparisons  and  appraisals. 

The  amount  established  by  the  company  in  Account  100.5, 
Electric  Plant  Acquisition  Adjustments,  is  arbitrary,  un¬ 
supported,  and  not  susceptible  to  analysis  by  individual  ac¬ 
quisitions.  The  company  was  fully  aware  of  certain  sizable 
acquisition  adjustments,  but  it  ignored  them. 

The  amount  established  in  Account  107,  Electric  Plant 
Adjustments,  purports  to  represent  adjustments  for  un¬ 
recorded  retirements  or  correction  of  previously  recorded 
retirements.  It  is  apparent  that  the  amount  established 
by  the  company  in  this  account  is  inadequate. 

The  company’s  reclassification  and  original  cost  studies 
filed  with  the  Federal  Power  Commission  are  deficient  in 
various  other  respects  and  do  not  reflect  compliance  with  the 
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provisions  of  the  Uniform  System  of  Accounts  and  the 
Commission’s  Order  of  May  11, 1937. 

6846  Scope  of  Examination  by  Federal  Power  Commission 

Staff  '  .  | 

The  examination  of  the  company’s  studies  included  a 
review  of  the  procedures  followed  in  compiling  its  inventory 
of  physical  plant ;  a  study  of  the  basis  of  its  determination 
and  reclassification  of  original  cost  of  plant;  a  test-check 
of  the  applicability  of  the  amounts  of  recorded  cost  of  plant 
used  in  the  study;  and  a  test-check  of  the  propriety  knd 
reasonableness  of  the  estimates  of  cost  used  in  the  study. 
Because  of  the  general  unacceptability  of  the  company’s 
studies,  as  hereinafter  discussed,  the  examiners  made  no 
attempt  to  determine  or  compile  all  of  the  specific  errors  and 
inconsistencies  in  the  company’s  reclassification  statements. 

The  examiners  made  a  study  of  the  company’s  major  prop¬ 
erty  acquisitions  for  the  purpose  of  indicating  the  amounts 
includible  in  Account  100.5,  Electric  Plant  Acquisition  Ad¬ 
justments  and  Account  107,  Electric  Plant  Adjustments.  As 
previously  pointed  out  the  company  failed  to  make  suclj  a 
study. 

In  connection  with  the  study  of  acquisitions,  the  examiners 
made  a  search  for  and  located  some  important  records  of 
predecessor  companies.  The  examiners  were  handicapped 
in  their  search  for  these  records  in  that  the  company  was 
reluctant  to  give  assistance  in  locating  records  of  predeces¬ 
sor  companies.  It  follows  that  the  examiners  are  not  con¬ 
vinced  that  this  search  produced  all  the  records  that  might 
be  available. 

Statement  of  Utility  Plant  and  Other  Accounts  as  of 

January  1,  1937 


(Reflecting  Proposed  Adjustments  of  Federal  Power  Com¬ 
mission  Staff) 

i 

Schedule  I,  shown  on  the  following  page,  sets  forth  Utility 
Plant  and  Other  Accounts  at  January  1, 1937,  as  reclassified 
by  the  company  in  its  reclassification  and  original  cost 
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studies,  and  after  reflecting  proposed  adjustments  of  the 
Commission’s  staff.  The  schedule  also  sets  forth  the  nature 
of  the  proposed  adjustments,  which  are  described  more  fully 
in  the  pages  immediately  following  the  schedule. 

•  •••••• 

6848  Adjustments  Proposed  by  Federal  Power  Commission 

Staff 

Reversal  of  Company’ s  Reclassification 

As  previosuly  explained  the  examiners  considered  the 
company’s  original  cost  and  reclassification  studies  to  be 
inadequate  and  have  by  adjustment  reestablished  the  com¬ 
pany’s  total  plant,  with  the  exception  of  certain  recorded 
costs  of  other  utility  plant  and  indicated  electric  plant  ac¬ 
quisition  and  electric  plant  adjustments,  in  Account  100.6, 
Electric  Plant  in  Process  of  Reclassification. 

In  effecting  the  foregoing  revision  to  the  company’s  re¬ 
classification  in  Schedule  I,  the  examiners  reversed  the  com¬ 
pany’s  entire  reclassification  except  for  $2,296,258.17  repre¬ 
senting  recorded  cost  of  other  utility  plant. 

As  hereinafter  explained  of  the  total  of  $63,270,557.09  re¬ 
versed  to  Account  100.6,  Electric  Plant  in  Process  of  Re¬ 
classification,  $1,108,440.24  has  been  transferred  by  the 
examiners  to  Account  100.5,  Electric  Plant  Acquisition  Ad¬ 
justments,  and  $16,610,196.85  has  been  transferred  to  Ac¬ 
count  107,  Electric  Plant  Adjustments. 

Specific  reasons  for  the  reversal  of  the  company’s  reclassi¬ 
fication  are  summarized  as  follows : 

1.  The  amount  reclassified  in  Account  302,  Franchises 
and  Consents,  has  been  based  largely  on  estimate  with¬ 
out  regard  to  actual  or  recorded  costs. 

2.  The  amount  reclassified  in  Account  303,  Miscel¬ 
laneous  Intangible  Plant,  represents  a  balancing  figure 
and  is  not  supported. 

3.  The  amounts  included  in  accounts  for  land  and 
land  rights  are  not  properly  supported.  This  is  partic- 
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costs  of  other  utility  plant  and  indicated  electric  plant  ac¬ 
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pany’s  entire  reclassification  except  for  $2,296,258.17  repre¬ 
senting  recorded  cost  of  other  utility  plant. 

As  hereinafter  explained  of  the  total  of  $63,270,557.09  re¬ 
versed  to  Account  100.6,  Electric  Plant  in  Process  of  Re¬ 
classification,  $1,108,440.24  has  been  transferred  by  the 
examiners  to  Account  100.5,  Electric  Plant  Acquisition  Ad¬ 
justments,  and  $16,610,196.85  has  been  transferred  to  Ac¬ 
count  107,  Electric  Plant  Adjustments. 

Specific  reasons  for  the  reversal  of  the  company’s  reclassi¬ 
fication  are  summarized  as  follows : 

1.  The  amount  reclassified  in  Account  302,  Franchises 
and  Consents,  has  been  based  largely  on  estimate  with¬ 
out  regard  to  actual  or  recorded  costs. 

2.  The  amount  reclassified  in  Account  303,  Miscel¬ 
laneous  Intangible  Plant,  represents  a  balancing  figure 
and  is  not  supported. 

3.  The  amounts  included  in  accounts  for  land  and 
land  rights  are  not  properly  supported.  This  is  partic- 
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ularly  the  case  in  respect  to  amounts  included  therein 
for  special  assessments. 


4.  Amounts  have  been  included  in  the  accounts  that 
reflect  judgment  estimates  which  lack  support. 


5.  Erroneous  estimates  of  cost  are  used  in  some  in¬ 
stances  where  recorded  costs  are  available. 

6.  Amounts  included  for  interest  during  construction 
and  overhead  cost  components  were  not  based  on  a 
proper  analysis  of  recorded  cost,  and  in  effect  reflect  a 
reaccounting  contrary  to  Electric  Plant  Instruction 
2-B. 

6849  7.  The  company  has  failed  to  eliminate  from 

its  plant  accounts  intercompany  profits  accruipg 
to  associated  companies,  and  has  failed  to  give  prop|er 
consideration  to  the  reasonableness  and  propriety  of 
recorded  overhead  construction  costs. 

8.  The  company  has  made  erroneous  reclassificatiohs 
of  its  utility  plant  to  primary  accounts,  particularly 
transmission  and  distribution,  and  steam  heating  plaht. 

9.  The  amount  reflected  in  Account  100.5,  Electric 

Plant  Acquisition  Adjustments  which  purports  to  repre¬ 
sent  increased  structural  value  and  going  value  has  not 
been  determined  in  accordance  with  the  Uniform  System 
of  Accounts  and  Commission’s  Order  of  May  11,  193t. 
The  company  has  not  made  a  proper  study  of  its  prop¬ 
erty  acquisitions.  | 

10.  The  company  has  failed  properly  to  reconcile 
its  reclassification  and  original  cost  studies  with  re¬ 
corded  costs. 

11.  The  company’s  studies  in  respect  to  unrecorded 
and  corrections  of  recorded  retirements  are  inadequate^ 

I 

12.  The  company  has  misinterpreted  the  provisions 
of  electric  plant  Instruction  1-F  and  as  a  result  there-f 


i 


i 
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of  amounts  includible  in  Account  107,  Electric  Plant 
Adjustments,  have  been  reflected  in  other  accounts. 

13.  The  company  in  many  other  respects  has  failed 
to  comply  with  the  provisions  of  the  Uniform  System  of 
Accounts  and  the  Commission’s  Order  of  May  11, 1937, 
in  preparation  of  its  reclassification  and  original  cost 
studies. 

Transfers  to  Account  100.5 ,  Electric  Plant  Acquisition 
Adjustments,  and  Account  107,  Electric  Plant  Adjust¬ 
ments 

As  a  result  of  a  review  of  the  company’s  principal  prop¬ 
erty  acquisition  transactions  and  study  of  available  records 
of  the  company  and  its  predecessors,  the  examiners  indenti- 
fied  certain  amounts  of  acquisition  adjustments,  plant  write¬ 
ups  and  other  recorded  cost  not  representative  of  original 
cost.  The  examiners  have  by  adjustment  included  these 
identified  items  of  excess  recorded  cost  in  Account  100.5, 
Electric  Plant  Acquisition  Adjustments,  and  in  Account  107, 
Electric  Plant  Adjustments. 

6850  In  developing  the  above-mentioned  adjustments 
the  examiners  have  used  predecessors’  recorded  cost, 
appraisal  values  and  various  other  records  and  estimates 
of  plant  cost  as  being  indicative  of  original  cost.  The  ex¬ 
aminers  did  not  make  a  final  determination  of  original  cost 
of  plant  acquired.  In  certain  instances,  records  and  state¬ 
ments  indicating  cost  to  associated  interests  were  used  in 
developing  amounts  of  valid  costs  to  the  utility  for  the  pur¬ 
pose  of  establishing  the  character  of  the  excess  recorded 
costs  for  which  the  adjustments  are  proposed.  It  follows 
therefore  that  the  adjustments  proposed  by  the  examiners 
are  not  to  be  construed  as  effecting  a  final  determination  of 
amounts  to  be  included  in  the  electric  acquisition  and  elec¬ 
tric  plant  adjustment  accounts.  It  is  anticipated  that  as  a 
result  of  a  complete  and  proper  study  by  the  company,  addi¬ 
tional  amounts  will  be  found  to  be  includible  in  these  ac- 
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counts.  It  is  also  recognized  that  some  portion  of  thp  ex¬ 
cess  recorded  cost  might  apply  to  other  utility  plant.  ! 

A  summary  of  the  amounts  of  excess  recorded  cost  iden¬ 
tified  by  the  examiners  together  with  the  proposed  reclassi¬ 
fication  thereof  is  set  forth  below: 

Amount 


Particulars 

Write-up  November  24,  1926 . 

Adjustment  of  Recorded  Costs  in  Books  of 

Predecessor  Companies . 

Acquisition  of  Harrisburg-Weiner  Trans¬ 
mission  Line  and  Weiner  Distribution 

System . 

Acquisition  of  Atkins,  Arkansas  Electric 

Plant  and  Distribution  System . 

Acquisition  of  Wilson  Power  &  Light  Com¬ 
pany . 

Deferred  Franchise  Cost  Erroneously  Capi¬ 
talized . 

Capital  Stock  Expense  Erroneously  Included 

in  Plant  Account . 

Correction  of  Recorded  Retirements . 


Account  100.5 


Account  107 
$7,128,Q03.44 

8,577,223-99 


13,500.00 

34,266.89 

1,060,673.35 


36,960.00 

254,442.06 

613,567.36 


Total .  $1,108,440.24  $16,610,196.85 


6851  Write-Up  November  24,  1926 — $7,128,003.44 

As  of  November  24,  1926,  Arkansas  Power  &  Light  Com¬ 
pany,  in  accordance  with  its  agreement  with  L.  Boyd  Hatch 
dated  October  8, 1926,  and  pursuant  to  an  agreement  of  con¬ 
solidation  or  merger  dated  October  13,  1926,  acquired  elec¬ 
tric,  water,  heating,  telephone  and  ice  properties,  and  re¬ 
corded  $40,494,009.80  as  the  cost  thereof. 

The  predecessor  companies*  recorded  cost  or  in  certain 
instances  cost  to  nominees  of  Electric  Power  &  Light  Cor¬ 
poration  immediately  prior  to  acquisition  or  the  date  of  mer¬ 
ger,  aggregated  $33,366,006.36.  A  summary  of  the  amoujnts 
included  in  this  figure  follows : 


Particulars 
Recorded  Cost  per  books  of  Predecessor 
Companies,  September  30,  1926: 

Consumers  Ice  &  Light  Company .  $160 , 980 . 25 

Arkansas  Power  Company .  98,614.38 

Phoenix  Utility  Company  Construction  206 , 227 . 50 


Amount 


Total. 


$465,822.13 
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Recorded  Cost  per  books  of  Predecessor 
Companies,  October  31,  1926: 

Arkansas  Light  and  Power  Company. .  16,170,081.41 

East  Arkansas  Power  &  Light  Company  344 ,813.15 
Arkansas  Central  Power  Company. . . .  11,841 ,032.89 

The  Pine  Bluff  Company .  3,903,394 . 66 

Total . . 

Additions  to  November  24,1926 

(Not  included  above) . . . 

Cost  to  Nominees  of  Electric  Power  & 

Light  Corporation  of  Other  Acquired 

Properties . 


32,259,322.11 

(5,336.01) 

646,198.13 


Total 


533,366,006.36 


The  properties  were  recorded  in  the  books  of  Arkansas 
Power  &  Light  Company  at  an  amount  of  $7,128,003.44  in 
excess  of  cost  shown  by  the  books  of  the  predecessors,  thus 
indicating  a  write-up  which  has  been  reclassified  to  Ac¬ 
count  107,  Electric  Plant  Adjustments. 

Adjustment  of  Recorded  Costs  in  Books  of  Predecessor 
C  ompanies — $8,577^23.99 

The  write-up  discussed  in  the  preceding  paragraphs  has 
been  based  primarily  upon  the  acceptance  of  the  recorded 
cost  of  fixed  capital  and  expenditure  requisitions  as  re¬ 
flected  by  the  books  of  predecessor  companies. 

6852  An  examination  of  available  information  indicates 
that  such  ledger  values  were  considerably  inflated 
through  write-ups,  capitalization  of  stock  discount  and 
funded  debt  discount,  the  issuance  of  common  capital  stock 
for  no  value,  etc.  The  extent  of  such  inflation  was  deter¬ 
mined,  of  necessity,  from  such  records  as  were  made  avail¬ 
able  to  the  examiners,  or  from  records  and  data  discovered 
by  the  examiners  in  the  company’s  files. 

The  examiners’  adjustments  for  these  items  are  summar¬ 
ized  by  companies  below  and  discussed  in  succeeding  para¬ 
graphs  : 


Particulars  Amount 

Arkansas  Light  and  Power  Company .  $2 , 955 , 384 . 02 

East  Arkansas  Power  &  Light  Company .  72 , 681 . 84 

Arkansas  Central  Power  Company .  3,911, 529 . 02 

The  Pine  Bluff  Company .  1 ,637,629.11 


Total 


$8,577,223.99 


Arkansas  Light  and  Power  Company — $2^55,384.02  | 

Arkansas  Light  and  Power  Company,  incorporated  under 
the  laws  of  the  State  of  Arkansas  on  September  3, 1914!,  was 
controlled  by  the  Couch  interests  or  Electric  Power  &  Light 
Corporation  from  it  organization  until  its  dissolution.  It 
was  the  medium  through  which  the  Couch  interests  conyeyed 
properties  at  grossly  inflated  amounts,  amounts  in  excess  of 
the  cost  of  the  properties  to  such  interests,  in  exchange  for 
cash  or  securities. 

The  examiners  have  identified  certain  items  which  were 
improperly  charged  to  the  fixed  capital  account  of  the  (com¬ 
pany  during  its  corporate  existence  and  which  resulted  in 
inflation  of  the  account.  At  October  31, 1926,  the  fixed  Capi¬ 
tal  account  of  Arkansas  Light  and  Power  Company  was  in¬ 
flated  at  least  to  the  extent  of  $2,955,384.02  and  that  amount 
has  been  transferred  to  Account  107,  Electric  Plant  Adjust¬ 
ments.  A  summary  of  the  adjustments  and  in  explanation 
thereof  follows: 


Particulars  Amount 

Write-ups  arising  from  issues  of  common  capital  stock .  $1 ,700,000.00 

Discount  on  preferred  capital  stock . .  270,000.00 

Discount  on  funded  debt .  175 , 500 . 00 

Write-up  of  Picron  Plant . . .  391 , 586 . 69 

Write-up  of  Arkansas  Public  Service  Company  properties .  364,345.53 

Unrecorded  retirement .  28,000.00 

Excessive  cost  of  England-Stuttgart  Transmission  Line .  25,951.80 


Total .  $2,955,3^4.02 


6853  Write-ups  Arising  from  Issues  of  Common  Capital 

Stockr— $1,700,000.00  j 

As  of  October  31,  1926,  the  outstanding  common  capital 
stock  of  Arkansas  Light  and  Power  Company  comprised 
38,000  shares  with  a  par  value  of  $100  each.  Of  that  number 
14,400  shares  were  issued  apparently  as  bonus  stock  in  con¬ 
nection  with  financing,  7,000  shares  were  issued  in  connec¬ 
tion  with  the  acquisition  of  the  properties  of  Arkansas  Pub¬ 
lic  Service  Company ;  3,000  shares  were  issued  in  connection 
with  the  acquisition  of  the  Denning  coal  properties;  7[50 
shares  were  purportedly  issued  for  cash ;  12,750  shares  were 
issued  for  land  rights  and  licenses  of  Caddo  River  Powler 
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&  Irrigation  Company;  and  100  shares  were  issued  for  land 
in  the  Remmel  project. 

Of  the  above  issues  the  14,400  shares  were  apparently  is¬ 
sued  for  no  consideration  which  might  be  properly  includible 
in  plant  account  and  therefore  constituted  a  write-up  of 
$1,440,000.00.  The  7,000  shares  issued  in  connection  with 
the  acquisition  of  the  properties  and  investments  of  Arkan¬ 
sas  Public  Service  Company  is  not  included  in  the  adjust¬ 
ment  under  consideration  for  the  reason  that  the  cost  of 
such  properties  recorded  in  the  books  of  Arkansas  Public 
Service  Company  has  been  adjusted  elsewhere  in  this  re¬ 
port.  The  3,000  shares  issued  in  connection  with  the  acquisi¬ 
tion  of  the  Denning  coal  properties  from  H.  C.  Couch  and 
associates,  who  had  just  previously  acquired  these  proper¬ 
ties  for  approximately  $40,000.00,  represent  an  inflation  of 
$260,000.00  in  the  company’s  plant  account. 

With  respect  to  the  750  shares  purportedly  issued  for  cash, 
the  examiners  propose  no  adjustment  at  this  time  on  the 
assumption  that  no  amounts  in  connection  therewith  were 
charged  to  the  company’s  plant  account. 

The  12,750  shares  issued  in  connection  with  the  acquisi¬ 
tion  of  the  land  rights  and  licenses  of  Caddo  River  Power 
&  Irrigation  Company,  do  not  appear  to  represent  legiti¬ 
mate  investment  equal  to  their  par  value.  However,  the 
examiners  propose  no  adjustment  at  this  time  with  respect 
thereto,  inasmuch  as  the  licensed  project  (Remmel  Dam — 
Project  271,  Arkansas)  is  the  subject  of  another  proceeding 
before  the  Commission. 

The  examiners  likewise  propose  no  adjustment  with  re¬ 
spect  to  the  100  shares  issued  for  land  in  the  Remmel 
project. 

Summarizing  the  above,  the  company’s  plant  account  has 
been  inflated  through  the  issuance  of  common  stock  to  the 
extent  of  at  least  $1,700,000.00,  not  including  any  inflation  of 
licensed  project  cost.  That  amount  has  been  transferred  to 
Account  107,  Electric  Plant  Adjustments. 

6854  Discount  on  Preferred  Capital  Stock — $270,000.00 

During  1916  Arkansas  Light  &  Power  Company  issued 
$675,000.00  of  7  per  cent  preferred  capital  stock.  This  stock 
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was  issued  primarily  in  connection  with  the  acquisition  and 
construction  of  properties  by  the  Ozark  Construction  Com¬ 
pany,  a  company  organized  by  the  Couch  interests,  and  for 
the  reimbursement  of  funds  advanced  by  bankers  in  connec¬ 
tion  with  property  acquisitions. 

It  is  evident  from  a  review  of  company  operating  reports, 
contracts  and  correspondence,  that  cash  or  its  equivalent  for 
only  60  per  cent  of  the  par  value  of  this  stock  was  received 
by  the  company  and  that  the  discount  thereon  was  charged 
to  fixed  capital;  consequently  the  examiners  have  trans¬ 
ferred  the  discount  amounting  to  $270,000.00  to  Account 
107,  Electric  Plant  Adjustments. 

This  adjustment  does  not  purport  to  reflect  all  of  the  dis¬ 
count  incurred  in  the  issuance  of  the  company’s  preferred 
capital  stock  or  the  amount  of  such  discount  charged  to  fiied 
capital,  as  available  records  do  not  permit  the  determination 
of  the  total  discount. 

Discount  on  Funded  Debt — $175,500.00  j 

i 

During  1916  the  Arkansas  Light  and  Power  Company  (is¬ 
sued  $900,000.00  par  value  of  its  First  Mortgage  Thirty 
Year  Sinking  Fund  6  per  cent  Gold  Bonds.  $750,000.00  of 
these  bonds  were  sold  at  80  per  cent  of  par  value  and  $150,- 
000.00  at  83  per  cent  of  par  value,  resulting  in  a  total  dis¬ 
count  thereon  of  $175,500.00.  This  discount  was  included 
in  the  plant  account  of  the  company.  It  has  been  transferred 
to  Account  107,  Electric  Plant  Adjustments. 

Write-up  of  Picron  Power  Plant — $391,586.69  j 

In  accordance  with  a  contract  dated  February  17,  1920, 
between  the  United  States  of  America  and  Arkansas  Light 
and  Power  Company,  the  latter  acquired  a  power  plant  lo¬ 
cated  in  and  adjacent  to  the  Factoria  Addition  to  the  City  of 
Little  Rock,  Arkansas,  for  a  consideration  of  $235,000.0|). 
This  property  is  commonly  known  as  the  Picron  Plant. 

Subsequent  to  October  17, 1920,  certain  adjustments  were 
made  resulting  in  a  reduction  of  the  stated  consideration  tjo 
$200,100.00  The  reply  of  Arkansas  Power  &  Light  Company 
to  the  Treasury  Department  Depreciation  Questionnaire  in¬ 
dicates  that  the  Picron  Plant  was  recorded  in  the  books  qf 
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Arkansas  Light  and  Power  Company  at  $591,686.69.  The 
properties  were  written  np  to-  the  extent  of  $391,586.69  and 
that  amount  has  been  transferred  to  Account  107,  Electric 
Plant  Adjustments. 

6855  Write-up  of  Arkansas  Public  Service  Company 

Properties — $364,345.53 

Arkansas  Public  Service  Company  was  incorporated  on 
March  30, 1917,  and  in  accordance  with  an  agreement  dated 
April  9, 1917,  it  acquired  from  J.  E.  Callaway,  a  nominee  of 
the  Couch  interests,  certain  investments  and  properties  of 
the  Stuttgart  Public  Service  Company  and  associates,  and 
the  properties  formerly  owned  by  D.  E.  Smith  and  located 
in  Carlisle,  Arkansas. 

The  properties  of  Stuttgart  Public  Service  Company  and 
associates  immediately  prior  to  acquisition  had  a  recorded 
cost  of  $219,192.23.  They  were  recorded  in  the  books  of 
Arkansas  Public  Service  Company  at  $783,099.45,  thus  indi¬ 
cating  a  write-up  of  $563,907.22. 

Arkansas  Light  and  Power  Company  acquired  the  prop¬ 
erties  of  Arkansas  Public  Service  Company  pursuant  to  an 
agreement  dated  March  31,  1919,  and  apparently  recorded 
the  properties  at  approximately  the  latter’s  ledger  value. 

In  1920  Arkansas  Light  and  Power  Company  acquired  the 
Picron  Plant  as  stated  hereinbefore  and  recorded  a  write-up 
of  $391,586.69.  Of  that  write-up  $199,561.69  was  used  to 
write  down  the  value  of  the  properties  acquired  from  Arkan¬ 
sas  Public  Service  Company. 

Summarizing  the  above,  the  original  write-up  in  the  books 
of  Arkansas  Public  Service  Company,  $563,907.22,  was  car¬ 
ried  into  the  accounts  of  Arkansas  Light  and  Power  Com¬ 
pany  and  was  reduced  to  $364,345.53  by  the  application  of 
$199,561.69  of  the  Picron  Plant  write-up.  The  examiners 
have  reclassified  the  net  amount  of  $364,345.53  to  Account 
107,  Electric  Plant  Adjustments. 

Unrecorded  Retirement — $28,000.00 

In  1918  Arkansas  Light  and  Power  Company  acquired  cer¬ 
tain  coal  mining  properties  formerly  owned  by  the  Denning 
Coal  Company,  for  a  consideration  of  $300,000,  par  value, 
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common  capital  stock.  The  cost  of  the  properties  to  the 
Conch  interests  was  approximately  $40,000.00.  Adjustment 
of  the  $260,000  write-up  has  been  made  elsewhere  in  this 
report. 

The  properties  were  abandoned  in  1926,  and  in  1931  3  re¬ 
tirement  of  $12,000  was  recorded  by  Arkansas  Powejr  & 
Light  Company.  An  amount  of  $28,000  representing  the  un¬ 
recorded  retirement  of  the  balance  of  the  $40,000  has  there¬ 
fore  been  transferred  to  Account  107,  Electric  Plant  Adjust¬ 
ments. 

6856  Excessive  Cost  of  England-Stuttgart  Transmission 

Line — $25,951.80 

The  construction  of  this  line  was  financed  by  H.  C.  Cotich 
and  associates.  The  cost  of  the  line,  including  interest  of 
$2,068.48,  amounted  to  $67,688.30.  In  consideration  for  the 
line,  Arkansas  Light  and  Power  Company  paid  H.  C.  Couch 
and  associates  $40,000.00,  par  value,  preferred  capital  stobk, 
and  $13,000.00  principal  amount  of  bonds,  and  assumed  lia¬ 
bilities  of  $40,640.10,  or  a  total  recorded  cost  of  $93,640.10. 

The  difference  between  the  recorded  cost  and  the  valid 
cost,  representing  a  profit  to  H.  C.  Couch  and  his  associates 
or  discount  on  securities  issued,  is  not  considered  a  proper 
element  of  cost.  Therefore,  the  difference  of  $25,951.80  has 
been  transferred  to  Account  107,  Electric  Plant  Adjust¬ 
ments.  I 

East  Arkansas  Power  &  Light  Company — $72,681J24 


In  accordance  with  an  agreement  dated  J une  16, 1926,  with 
Frank  A.  Reid,  a  nominee  of  National  Power  &  Light  Com¬ 
pany,  East  Arkansas  Power  &  Light  Company  acquire^ 
properties  of  Parkin  Water  &  Light  Company  and  prop¬ 
erties  held  by  O.  H.  Simonds,  also  a  nominee  of  National 
Power  &  Light  Company.  Simonds  operated  the  properties 
under  the  trade  name  of  East  Arkansas  Power  &  Light  Com¬ 
pany.  j 

The  predecessors’  recorded  cost  of  plant  aggregated 
$148,296.84.  East  Arkansas  Power  &  Light  Company  ref- 
corded  the  properties  at  $220,978.68.  This  write-up  of 
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$72,681.84  has  been  transferred  to  Account  107,  Electric 
Plant  Adjustments. 


Arkansas  Central  Power  Company — $3,911^29.02 

In  accordance  with  an  agreement  dated  April  11,  1923, 
with  National  Power  &  Light  Company,  an  associate  of 
Electric  Bond  &  Share  Company,  Arkansas  Central  Power 
Company  acquired  all  the  physical  property  and  certain  net 
assets  of  Little  Eock  Eailway  &  Electric  Company  and  Cen¬ 
tral  Heating  &  Manufacturing  Company. 

The  fixed  capital  as  recorded  in  the  books  of  the  merged 
companies,  immediately  prior  to  merger,  aggregated  $8,063,- 
069.85.  The  same  properties  were  recorded  in  the  books 
of  Arkansas  Central  Power  Company  at  $9,945,479.79  re¬ 
sulting  in  a  write-up  of  $1,882,409.94. 

The  recorded  cost  of  the  properties  in  the  books  of  Lit¬ 
tle  Eock  Eailway  &  Electric  Company  as  of  March  31, 1923, 
exceeded  the  original  cost  thereof.  This  fact  is  evidenced 
by  original  cost  appraisals  as  of  July  31,  1921  prepared  by 
J.  H.  Perkins  for  the  company,  and  C.  E.  Smith  &  Company 
for  the  City  of  Little  Eock.  These  appraisals  were  pre¬ 
pared  in  connection  with  a  rate  case.  A  comparison  of  the 
original  cost  as  reflected  in  these  appraisals  brought  down 
to  March  31,  1923,  with  the  recorded  cost  of  the  properties 
follows : 
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Original  Cost,  July  31,  1921 
"  ‘  to  M;  *  “ 


Particulars 

31,  1921 
arch  31,  1923. 


J.  H. 
Perkins 


C.  E. 

Smith  &  Co. 


Net  Additions 

Total . 

Recorded  Cost,  March  31,  1923 . 

Excess  of  Recorded  Cost  Over  Original  Cost, 
March  31,  1923 . 

Excess  of  Recorded  Cost  Over  Original  Cost, 
March  31,  1923 . 


$6,043,697.00  $5,229,237.00 
256,684.79  256,684.79 

6,300,381.79  5,485,921.79 

7,722,270.87  7,722,270.87 

$1,421,889.08  $2,236,349.08 

Average  $1,829,119.08 


Central  Heating  &  Manufacturing  Company’s  recorded 
cost  of  plant  at  date  of  merger  was  $340,798.08.  The  ex¬ 
aminers  are  of  the  opinion  that  the  company’s  accounts 
were  overstated  $200,000.  This  conclusion  is  predicated 


I 
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on  the  belief  that  the  company  did  not  receive  any  property 
of  value  for  $200,000  capitalized  at  the  time  the  company’s 
capital  stock  was  issued. 

The  examiners  were  unable  to  find  any  evidence  which 
would  indicate  that  the  write-ups  described  above  were 
corrected  in  the  books  of  Arkansas  Central  Power  Com¬ 
pany. 


The  examiners  have  transferred  the  following  iteips  to 
Account  107,  Electric  Plant  Adjustments : 

Particulars  Amount 

| 

Write-up  through  merger  of  Little  Rock  Rail¬ 
way  &  Electric  Company  and  Central  Heat¬ 
ing  &  Manufacturing  Company  $1,882,409.94 

Inflation  in  accounts  of  Little  Rock  Rail¬ 
way  &  Electric  Company  at  date  of  merger  ! 

(determined  on  the  basis  of  the  average  of 
excess  of  recorded  cost  over  original  cost, 

March  31,  1923)  1,829,119.08 

Inflation  in  accounts  of  Central  Heating  & 
Manufacturing  Company  at  date  of  merger, 

June  15,  1923  200,00Q.00 

Total  $3,911,529.02 


The  Pine  Bluff  Company —  $ 1,637,629.11 

The  examiners  find  that  the  accounts  of  The  Pine  Bluff 
Company  as  of  October  31,  1926,  assuming  that  retire¬ 
ments  of  transportation  plant  made  subsequent  to  October 
31,  1926,  were  correct,  were  inflated  at  least  to  the  extent 
of  $1,637,629.11.  The  examiners  have  reclassified  tljiis 
amount  to  Account  107,  Electric  Plant  Adjustments. 
6858  A  summary  of  the  items  involved  is  as  follows :  j 


Particulars 

Write-up  at  March  22,  1912 . 

Write-up  at  November  19,  1917 . 

Common  capital  stock  issued  without  value .  . 

Unrecorded  retirements  and  miscellaneous  adjustments 


Amount 

$605, 730. 1 15 
128,160.00 
150,000.00 
753,738.96 

- h- 

$1,637, 629., 11 

====f= 


i 


Total 
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Write-up  at  March  22,  1912--$605, 730.15 

On  March  19,  1912,  Henry  McMullen  offered  to  sell  to 
The  Pine  Bluff  Company  the  properties  of  the  Pine  Bluff 
Corporation  and  the  Citizens  Light  and  Transit  Company, 
consisting  of  electric,  water  and  street  railway  properties 
located  in  Pine  Bluff,  Arkansas  for  the  following  con¬ 
sideration  : 


Face  or 

Particulars  Par  Value 

6,000  shares  Preferred  Capital  Stock .  $600 , 000 . 00 

5,980  shares  Common  Capital  Stock .  598,000.00 

First  Mortgage  Thirty  Y ear  Gold  Bonds .  500 , 000 . 00 


Total .  $1,698,000.00 


This  offer  was  accepted  by  The  Pine  Bluff  Company  on 
March  20, 1912,  and  on  March  22, 1912,  the  properties  were 
recorded  in  the  books  of  the  company  at  $1,703,761.48  and 
the  securities  as  set  forth  above  were  issued. 

The  examiners  have  determined,  on  the  basis  of  avail¬ 
able  documentary  data,  that  the  original  cost  of  the  ac¬ 
quired  properties  at  the  date  of  acquisition  by  The  Pine 
Bluff  Company  was  not  in  excess  of  $1,098,031.33  and 
accordingly  have  transferred  $605,730.15  to  Account  107, 
Electric  Plant  Adjustments. 

Write-up  at  November  19,  1917 — $128,160.00 

On  November  19,  1917,  the  Board  of  Directors  of  The 
Pine  Bluff  Company  authorized  its  officers  to  enter  into  a 
contract  with  the  Arkansas  Public  Service  Company  for 
the  construction  of  a  transmission  line  from  Pine  Bluff 
to  Stuttgart,  Arkansas,  for  a  consideration  of  $136,000.00 
in  cash  and  $100,000.00  of  the  company’s  common  capital 
stock. 

6859  An  analysis  of  the  work  order  covering  the  con¬ 
struction  of  the  transmission  line  as  reflected  in  an 
inventory  and  appraisal  of  The  Pine  Bluff  Company  pre¬ 
pared  by  Messrs.  Evans  and  Proutt  as  of  January  1,  1923, 
indicates  that  the  line  cost  $107,840.00. 

The  examiners  find  that  the  contract  of  November  19, 
1917,  resulted  in  a  write-up  of  $128,160.00  in  the  accounts 
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of  The  Pine  Bluff  Company  and  have  accordingly  trans¬ 
ferred  that  amount  to  Account  107,  Electric  Plant  Adjust¬ 
ments.  1 

l 

I 

Common  Capital  Stock  Issued  Without  Value — $150,000.00 

An  agreement  dated  June  1,  1919  between  William 
Crooks  of  the  Couch  interests  and  The  Pine  Bluff  Company, 
provided  for  the  employment  of  the  former  as  a  con¬ 
tracting  engineer  to  purchase  for  the  account  of  the  latter 
and  also  to  construct  and  install  certain  major  power  plant 
improvements;  the  consideration  for  such  improvements 
was  the  cost  of  the  work  plus  1,500  shares  of  the  common 
capital  stock  of  The  Pine  Bluff  Company  having  a  |par 
value  of  $150,000.00 

Ford,  Bacon  and  Davis  performed  the  work  contracted 
for  by  William  Crooks  and  were  adequately  compensated. 
The  agreement  of  June  1,  1919,  was  merely  a  medium  for 
the  issuance  of  common  capital  stock  which  ultimately 
reverted  to  the  Couch  interests.  The  amount  of  $150,000.00 
has  accordingly  been  transferred  to  Account  107,  Electric 
Plant  Adjustments. 

Unrecorded  Retirements  and  Miscellaneous  Adjustments 

—$753,738.96 

Studies  by  the  Commission’s  staff  indicate  that  the  book 
cost  of  the  Company’s  Pine  Bluff  power  station  as  of  Oc¬ 
tober  31, 1926,  approximated  $1,126,625.39  as  compared  with 
a  determined  original  cost  of  $667,222.28,  a  difference  of 
$459,403.11.  Of  that  amount  $150,000.00  has  already  been 
identified  as  reflecting  the  issuance  of  common  capital 
stock  without  value  and  $33,387.08  represents  charges  ito 
the  cost  of  the  station  that  are  includible  in  other  utility 
plant  accounts.  The  remaining  amount,  $276,016.03,  repre¬ 
sents  unrecorded  retirements,  maintenance  and  removal 
costs  erroneously  capitalized,  and  other  erroneous  charges 
to  plant  accounts. 

The  Pine  Bluff  Company  discontinued  street  railway 
operations  in  1932.  At  the  date  of  merger  in  1926  the  rail¬ 
way  properties  had  a  book  cost  of  $731,277.29  and  net  addi¬ 
tions  by  the  Arkansas  Power  &  Light  Company  aggregated 
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$42,766.51.  Against  this  total  of  $774,043.80  the  company 
has  retired  $280,777.40  and  the  examiners  have  transferred 
to  other  utility  plant  accounts  $15,543.47. 

6860  On  the  basis  of  the  above  amounts  the  books  of 
the  Arkansas  Power  &  Light  Company  still  reflect 
an  amount  of  $477,722.93  for  the  railway  property  in  Pine 
Bluff,  Arkansas,  which  is  no  longer  in  existence.  The  ex¬ 
aminers  are  unable  to  determine  the  period  to  which  this 
unrecorded  retirement  applies  but  for  the  purpose  of  this 
report  it  has  been  applied  to  the  date  of  merger. 

These  adjustments  applying  to  the  Pine  Bluff  Power 
Station  and  Transportation  Plant,  $276,016.03  and  $477,- 
722.93,  respectively,  have  been  transferred  by  the  examiners 
to  Account  107,  Electric  Plant  Adjustments. 

Acquisition  of  Harrisburg -Weiner  Transmission  Line  and 
Weiner  Distribution  System — $13,500 

In  accordance  with  a  contract  dated  March  15,  1927, 
between  Arkansas  Power  &  Light  Company  and  Arkansas 
Public  Service  Company,  the  former  acquired  the  Harris¬ 
burg- Weiner  transmission  line,  the  distribution  system  in 
Weiner,  Arkansas,  and  certain  territorial  rights.  The 
contract  expressly  provided  for  the  payment  of  a  sum  in 
cash  which  shall  equal  the  replacement  value  of  the  prop¬ 
erty  as  agreed  upon  between  the  parties,  plus  the  sum 
of  $13,500.00  in  cash. 

The  property  was  conveyed  to  Arkansas  Power  &  Light 
Company  on  May  2,  1927,  for  a  cash  consideration  of  $45,- 
000.00.  An  appraisal  of  the  acquired  properties  dated 
March  25,  1927,  indicates  that  the  total  cost  new  of  the 
acquired  properties  was  $28,365.20.  It  is  therefore  evident 
that  the  cash  consideration  of  $13,500.00  mentioned  in 
the  contract  of  March  15,  1927  was  involved  in  the  con¬ 
sideration  of  $45,000.00. 

The  amount  of  $13,500  which  may  represent  the  cost  of 
territorial  rights  acquired  has  been  transferred  to  Ac¬ 
count  100.5,  Electric  Plant  Acquisition  Adjustments.  The 
examiners  have  made  no  attempt  to  determine  any  other 
adjustment  involved  in  this  acquisition. 
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Acquisition  of  Atkins ,  Arkansas ,  Electric  Plami  and 
Distribution  System — $34^66.89 

i 

On  April  17,  1930,  Arkansas  Power  &  Light  Company 
acquired  from  W.  R.  Roddy,  its  nominee,  the  electric  plant 
and  distribution  system  in  Atkins,  Arkansas,  for  n  cash 
consideration  of  $64,000.00.  Incidental  expenses  in  con¬ 
nection  with  the  acquisition  amounted  to  $266.89. 

The  cost  of  the  plant  and  distribution  system  at  the  date 
acquired  by  Arkansas  Power  &  Light  Company  was  esti¬ 
mated  by  a  member  of  the  family  from  whom  the  property 
was  purchased  by  W.  R.  Roddy  to  have  been  $30,000.00. 
On  this  basis  the  examiners  conclude  that  an  acquisition 
adjustment  of  at  least  $34,266.89  resulted  from  the  trans¬ 
action,  and  that  amount  has  accordingly  been  transferred 
to  Account  100.5,  Electric  Plant  Acquisition  Adjustments. 

6861  Acquisition  of  Wilson  Power  &  Light  Corny 6/ny — 

$ 1,060,673.35  j 

In  accordance  with  an  agreement  dated  May  1,  19311,  be¬ 
tween  Arkansas  Power  &  Light  Company  and  Wj  W. 
Staplin,  a  nominee  of  Electric  Power  &  Light  Corporation, 
the  former  acquired  all  of  the  properties  and  assets  of  the 
Wilson  Power  &  Light  Company,  with  the  exception  of 
certain  milling  properties,  as  of  April  30,  1931,  for  a  con¬ 
sideration  of  $1,178,816.52  in  cash  and  the  assumption  of 
certain  indebtedness  of  the  company.  The  net  cost  o^  the 
physical  properties  acquired,  as  reflected  in  the  {flant 
account  of  Arkansas  Power  &  Light  Company,  amounted 
to  $1,621,277.87. 

The  examiners  have  determined  that  the  original  Cost 
of  the  acquired  properties  was  not  in  excess  of  $560,604.52 
and  an  amount  of  $1,060,673.35  has  accordingly  been  trans¬ 
ferred  to  Account  100.5,  Electric  Plant  Acquisition  Adjust¬ 
ments. 

I 

Deferred  Franchise  Cost  Erroneously  Cayitalizedr\- 

$36,960.00 

On  September  10, 1926,  Arkansas  Light  and  Power  Com¬ 
pany  agreed  to  execute  and  deliver  to  the  town  of  Duipas, 
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Arkansas,  thirty-five  non-negotiable  certificates  in  the  sum 
of  $1,056.00  each.  The  certificates  were  to  be  used  only 
for  the  purpose  of  payment  of  power  furnished  to  the  town. 
The  certificates  were  issued  in  contemplation  of  the  com¬ 
pany’s  purchase  of  the  electric  plant  located  in  the  town 
of  Dumas  and  the  acceptance  of  a  franchise  to  be  granted 
by  the  town. 

In  September  1927  Arkansas  Power  &  Light  Company 
charged  its  fixed  capital  amount  with  the  face  value  of  the 
above  certificates,  $36,960.00  and  recorded  the  liability  in 
its  notes  and  loans  payable  account. 

The  amount  is  not  a  proper  charge  to  Electric  Plant 
Account  and  it  has  accordingly  been  transferred  to  Ac¬ 
count  107,  Electric  Plant  Adjustments. 

Capital  Stock  Expense  Erroneously  Included  in  Plant 

Account — $254,442-06 

Prior  to  1937  it  was  the  policy  of  the  company  to  charge 
expenses  in  connection  with  preferred  stock  selling  cam¬ 
paigns  to  expenditure  requisitions  which  were  subsequently 
closed  to  fixed  capital. 

In  its  reclassification  and  original  cost  studies  the  com¬ 
pany  has  reclassified  such  expenses  in  the  amount  of 
$254,442.06  directly  to  Account  151,  Capital  Stock  Ex¬ 
pense.  That  amount  has  been  transferred  by  the  examiners 
to  Account  107,  Electric  Plant  Adjustments,  pending  ap¬ 
proval  or  direction  by  the  Commission  as  to  disposition  to 
be  made  of  the  amount. 

6862  Correction  of  Recorded  Retirements — $613,567.36 

In  its  reclassification  and  original  cost  studies  the  com¬ 
pany  has  included  in  Account  107,  Electric  Plant  Adjust¬ 
ments,  $995,306.09  which  is  represented  to  be  “the  amount 
required  to  adjust  prior  retirements  of  electric  property 
to  an  original  cost  basis”. 

Subsequent  to  the  filing  of  their .  studies,  the  company 
revised  that  amount  to  $1,005,154.05  which  includes  $399,- 
123.85  applicable  to  the  Picron  Plant  and  which  in  reality 
represents  the  write-up  at  the  time  of  acquisition.  Else¬ 
where  in  this  report,  the  examiners  have  shown  an  ad- 


justment  for  this  write-up  to  the  extent  of  $391,^86.69. 
The  difference  between  the  company’s  revised  determina¬ 
tion,  $1,005,154.05,  and  the  amount  classified  by  the  ex¬ 
aminers  as  a  write-up,  $391,586.69,  or  $613,567.36  hap  been 
reclassified  to  Account  107,  Electric  Plant  Adjustments. 

The  acceptance  of  the  company’s  figures  in  connection 
with  this  adjustment  is  not  to  be  construed  as  a  final  deter¬ 
mination.  A  further  review  by  the  company  is  expected 
to  develop  additional  amounts. 

I 

Fees  Paid  to  Affiliates  I 

| 

During  the  period  November  1,  1926  to  August  31, j  1932, 
Arkansas  Power  &  Light  Company  paid  supervision  and 
consultation  fees  to  Electric  Bond  and  Share  Conipany 
in  the  aggregate  amount  of  $724,042.92.  Of  that  amount 
$487,510.70,  approximately  67  per  cent  of  the  total;  was 
capitalized  by  the  company.  Similar  fees  were  paid  to 
Electric  Bond  and  Share  Company  or  Ebasco  Services, 
Inc.,  subsequent  to  August  31,  1932,  but  no  part  thereof 
was  capitalized. 

During  the  period  November  1,  1926  to  December  31, 
1932,  Arkansas  Power  &  Light  Company  paid  construction 
fees  to  Phoenix  Utility  Company  in  the  aggregate  aiqount 
of  $287,289.23,  all  of  which  was  capitalized  by  the  company. 
Similar  fees  were  also  paid  in  connection  with  the  con¬ 
struction  of  Carpenter  Dam,  a  licensed  project,  bull  the 
amount  thereof  was  not  determined  by  the  examiner?. 

In  addition  to  the  aforementioned  fees,  Arkansas  Power 
&  Light  Company  paid  to  Electric  Bond  and  Share  Com¬ 
pany  and  Phoenix  Utility  Company  fees  for  special  en¬ 
gineering  services,  superintendence,  etc.,  of  an  undeter¬ 
mined  amount.  These  payments  were  also  capitalized  by 
the  company. 

Supervision  and  consultation,  construction  and  other 
fees  paid  to  affiliates  of  Electric  Bond  and  Share  Company 
prior  to  November  1,  1926  could  not  be  determined  in  the 
field  because  of  the  absence  of  books  and  records  for  that 
period. 

6863  In  Opinion  68,  In  the  Matter  of  Pennsylvania 
Power  &  Light  Company,  the  Federal  Power  Com- 
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mission  has  ruled  that  Phoenix  Utility  Company  was 
‘nothing  more  than  an  incorporated  system  of  accounting 
interposed  by  Bond  and  Share  for  the  purpose  of  exacting 
construction  fees  from  its  supervised  operating  companies  ’ 
and  that  ‘  the  fee  paid  to  Phoenix  does  not  constitute  actual 
legitimate  original  cost’.  In  the  same  opinion,  the  Com¬ 
mission  ruled  that  amounts  paid  to  Electric  Bond  and 
Share  Company  ‘constitute  proper  charges  to  the  project 
in  so  far  as  they  represent  cost  to  Bond  and  Share’. 

In  view  of  the  above  rulings,  it  is  recommended  that  the 
company,  in  reclassifying  the  amount  established  in  Ac¬ 
count  100.6,  Electric  Plant  in  Process  of  Reclassification, 
be  required  to  make  a  detailed  study  of  the  fees  paid  to 
affiliates  and  that  the  amounts  to  be  included  in  the  detailed 
electric  plant  accounts  conform  to  the  Commission’s  rulings 
in  the  above-mentioned  opinion. 

Recommendations  with  Respect  to  Amounts  Restored  to 
Utility  Plants  in  Process  of  Reclassification 

As  indicated  by  Schedule  I  the  following  amounts  were 
re-established  by  the  examiners  in  various  utility  plants  in 
process  of  reclassification  accounts : 

Particulars  Amount 

Account  100.6 

Electric  Plant  in  Process  of  Reclassification . $45,551,920.00 

Account  108.26 

Gas  Plant  in  Process  of  Reclassification .  1,113,743.71 

Account  108.36 

Water  Plant  in  Process  of  Reclassification .  1,309,330.85 

Account  108.46 

Heating  Plant  in  Process  of  Reclassification .  31,899.19 

Account  108.56 

Transportation  Plant  in  Process  of  Reclassification . . .  (340,619.17) 

Account  108.76 

Ice  Plant  in  Process  of  Reclassification .  179,213.00 

Sufficient  information  was  obtained  by  the  examiners  to 
indicate  a  proper  reclassification  can  be  made.  It  is  there¬ 
fore  recommended  that  the  company  immediately  revise 


its  studies  with  respect  to  its  electric  plant  and  submit  the 
results  thereof  to  the  Commission. 

The  company  should  also  restudy  its  cost  of  other  utility 
plant,  at  least  sufficiently  to  determine  any  amounts  as¬ 
sociated  therewith  that  affect  the  original  cost  an4  re¬ 
classification  of  electric  plant  and  electric  plant  adjust¬ 
ments.  *  -  .  I 

i 

6864  Recommendations  As  to  Disposition  of  Amounts 
Established  in  Account  100.5,  Electric  Plant  Acqui¬ 
sition  Adjustments  and  Account  107,  Electric  Plant 
Adjustments 

The  examiners  have  established  $1,108,440.24  in  Account 
100.5,  Electric  Plant  Acquisition  Adjustments,  and  $16,- 
610,196.85  in  Account  107,  Electric  Plant  Adjustments. 

As  previously  explained  the  amounts  established  by  the 
examiners  in  these  accounts  are  not  to  be  construed  as  a 
final  determination  of  all  the  amounts  properly  includible 
therein.  Upon  revision  of  the  company’s  study  of  the 
amounts  established  in  the  various  utility  plant  in  process 
of  reclassification  accounts,  it  is  expected  that  additional 
amounts  will  be  found  to  be  includible  in  Accounts  100.5 
and  107. 

It  is  recommended  that  the  company  immediately  make 
a  proper  study  of  its  property  acquisitions  as  required  by 
the  Uniform  System  of  Accounts  and  the  Order  of  the 
Commission  in  respect  thereto.  Such  study  may  determine 
that  certain  amounts  now  included  by  the  examiners  in 
Account  107,  Electric  Plant  Adjustments,  are  more  properly 
includible  in  Account  100.5,  Electric  Plant  Acquisition  Ad¬ 
justments.  The  examiners  have  not  determined  the  actfial 
or  valid  cost  of  properties  acquired  as  of  November  24, 
1926,  to  L.  Boyd  Hatch,  a  nominee  of  Electric  Power  & 
Light  Corporation,  because  of  the  fact  that  the  determina¬ 
tion  of  such  cost  involves  other  affiliates  of  Electric  Power 
&  Light  Corporation  and  of  necessity  must  be  determined 
by  the  company.  .  j 

The  following  recommendations  are  made  with  respect 
to  certain  of  the  identified  amounts  included  by  adjust¬ 
ment  in  Account  107,  Electric  Plant  Adjustments : 
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1.  Charge  Account  140,  Unamortized  Debt  Discount 
and  Expense,  and  Account  271,  Earned  Surplus,  as  is 
appropriate,  with  debt  discount  and  expense  of  $1,497,- 
546  incurred  in  connection  with  the  issuance  as  of 
October  1, 1926  of  $18,000.00  principal  amount  of  First 
and  Refunding  Mortgage  Bonds,  5  Per  Cent  Series 
due  1956.  The  debt  discount  and  expense  is  included 
as  part  of  write-up  as  of  November  24,  1926,  herein¬ 
before  explained. 

2.  Charge  Account  146,  Other  Deferred  Debits  with 
$36,960  of  deferred  franchise  cost  erroneously  capital¬ 
ized. 

3.  Charge  Account  151,  Capital  Stock  Expense  with 
$254,442.06  of  Capital  Stock  expense  erroneously 
capitalized. 

4.  Charge  Account  250,  Reserve  for  Depreciation 
with  $613,567.36  representing  a  partial  accounting 
for  unrecorded  retirements. 

6865  The  remainder  of  the  amount  included  by  the 
examiners  in  Account  107,  Electric  Plant  Adjust¬ 
ments  of  $14,207,681.43  together  with  the  $1,108,440.24 
established  in  Account  100.5,  Electric  Plant  Acquisition 
Adjustments  totals  $15,316,121.67.  It  is  recommended  that 
the  company  submit  a  plan  for  the  disposition  of  the 
amounts  established  in  these  adjustment  accounts. 

Balance  Sheet  as  of  January  1,  1937 

Schedule  II  presents  a  balance  sheet  of  Arkansas  Power 
&  Light  Company  as  of  January  1, 1937,  before  reclassifica¬ 
tion,  together  with  the  company’s  reclassification  adjust¬ 
ments;  also,  the  proposed  adjustments  of  the  Commis¬ 
sion’s  staff  and  the  balance  sheet  after  reflecting  such  ad¬ 
justments. 

•  •••••• 

6867  The  discussions  and  recommendations  included 
in  this  report  are  based  upon  an  examination  made 
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at  the  Arkansas  Power  &  Light  Company’s  office  at  Pine 
Bluff,  Arkansas,  of  books,  records,  contracts  and!  other 
documents  made  available  for  inspection  and  frofai  the 
staff’s  interpretation  of  such  facts. 

George  T.  Cross, 
Principal  Examiner  of  AccoiUits, 
Robert  A.  0  ’Neill, 

Engineer. 


Approved :  j 

R.  C.  Rainwater, 

Acting  Chief, 

Division  of  Original  Cost, 

Chas.  W.  Smith, 

Chief,  | 

Bureau  of  Accounts,  Finance  <&  Rates.  | 


March  20,  1943. 


6868  State  of  Arkansas,  Department  of  Public  Utilities 

Little  Rock 

March  1,  1943. 

Mr.  Chas.  W.  Smith,  Chief, 

Bureau  of  Accounts,  Finance  and  Rates, 

Federal  Power  Commission, 

Washington,  D.  C. 

Dear  Mr.  Smith  : 

I  have  examined  the  revised  copy  of  the  report  on;  the 
original  cost  study  of  the  Arkansas  Power  &  Light  Com¬ 
pany’s  electric  properties  made  by  members  of  your  staff 
and  Mr.  E.  B.  Thomas  of  our  staff. 

Mr.  Thomas  is  no  longer  associated  with  the  Depart¬ 
ment,  as  he  resigned  during  the  latter  part  of  1942  to  accept 
employment  in  the  defense  program  outside  of  Continental 
United  States,  and  for  that  reason  will  be  unable  to  sign 
the  report. 

I  agree  with  the  report  as  a  whole,  and  I  am  of  the 
opinion  that  the  total  amount  assigned  by  the  examiners 
to  Accounts  100.5  and  107  is  the  approximate  amount 
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assignable  to  those  accounts.  Because  of  the  absence  of 
Mr.  Thomas  and  because  of  my  lack  of  intimate  knowledge 
of  the  detail  of  the  compilation  of  the  report  I  am  not  in 
a  position  at  the  present  time  to  approve  or  disapprove 
either  the  individual  items  of  adjustment  or  their  inclusion 
in  the  particular  account  to  which  they  have  been  assigned ; 
however,  my  general  knowledge  of  the  manner  in  which 
the  properties  of  the  Company  were  acquired  leads  me  to 
the  conclusion  that  the  total  amount  assigned  to  the  ad¬ 
justment  accounts  is  approximately  correct. 


Yours  very  truly, 


JDW  Jr/j. 

•  •  • 


J.  D.  Walker,  Jr., 

Chief  Accountant. 


•  •  • 


Item  C.  Response  to  Show  Cause  Order  of  June  15,  1943 

Filed  Sept.  18,  1943 


6871  Response  to  Order  to  Show  Cause 

Comes  now  Arkansas  Power  &  Light  Company  (herein¬ 
after  sometimes  called  “ Company”),  respondent  in  the 
above  styled  and  numbered  cause,  and  without  waiving  any 
objection  herein  stated  to  the  jurisdiction  of  the  Federal 
Power  Commission  (hereinafter  called  the  “Commission”), 
the  form  and  sufficiency  of  the  Commission  order  to  show 
cause,  dated  June  15,  1943  (hereinafter  called  “order”) 
which  was  served  on  the  Company  June  21,  1943,  or  the 
manner  and  form  of  the  response  required,  for  its  re¬ 
sponse  to  said  order,  states : 

I.  Company  admits  the  statements  contained  in  para¬ 
graphs  denominated  (a),  (b),  (d),  (e),  (f)  and  (g)  in  said 
order.  Answering  paragraph  (c),  the  Company  denies  that 
it  is  owned  by  Electric  Power  &  Light  Corporation  or  that 
the  latter  corporation  is  owned  by  Electric  Bond  and  Share 
Company ;  admits  that  the  Company  is  controlled  by  Electric 
Power  &  Light  Corporation  and,  being  without  information, 
denies  that  Electric  Power  &  Light  Corporation  is  con¬ 
trolled  by  Electric  Bond  and  Share  Company,  except  that 
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the  Company  is  informed  that  Electric  Bond  and  Share  Com¬ 
pany  owns  approximately  46.8%  of  the  voting  securities  of 
Electric  Power  &  Light  Corporation. 

II.  Company  denies  that,  as  stated  in  paragraph  (h) 
in  said  order,  it  has  failed  to  comply  in  many  respect^  with 
the  requirements  of  the  Commission’s  Uniform  System  of 
Accounts  and  its  order  of  May  11,  1937,  respecting  the 
preparation,  completion  and  submission  of  reclassification 
and  original  cost  studies,  and  specifically  denies  that  it  has 
failed  to  comply  with  the  requirements  of  said  System 
6872  of  Accounts  and  the  Commission’s  order  in  respect 
thereto  as  set  forth  in  subparagraphs  (i),  (ii),  (iii), 
(iv),  (v),  (vi),  (vii),  (viii),  (ix)  and  (x),  under  paragraph 

W-  | 

Company  states  in  answer  to  that  portion  of  the  order  con¬ 
tained  in  subparagraphs  (i)  to  (x),  inclusive,  under  para¬ 
graph  (h)  as  follows: 

1.  The  order  incorporates,  by  reference,  a  report  of1  cer¬ 
tain  of  the  Commission’s  staff,  described  in  paragraph  (f) 
of  the  order,  and  in  the  order  and  hereinafter  referred  to 
as  the  “staff  report.”  As  appears  from  said  order,!  the 
allegations  of  paragraph  (h)  thereof  are  based  upon  and 
supported  only  by  the  assertions  of  the  staff  report,  wjiich 
document,  as  noted  thereon,  “has  not  been  approved  byi  the 
Federal  Power  Commission.” 

i 

2.  Said  order  states  in  paragraph  (ii)  that  according  to 
the  staff  report  the  Company  “used  estimates  of  original 
cost  for  property  units  in  instances  where  actual  cpsts 
thereof  were  obtainable  from  available  records  and  in  other 
cases  where  records  of  actual  cost  were  alleged  to  be  jnot 
available,  such  estimates  being  arbitrary,  without  suppbrt, 
inflated,  inconsistent  with  established  performance,  and  un¬ 
necessary  to  the  extent  recorded  costs  were  available;”  I 

i 

i 

This  statement  is  general  and  seems  to  imply  that  esti¬ 
mates  were  used  where  actual  costs  were  available  from  ^he 
records  and  also  that  estimates  were  not  fully  supported. 

During  the  course  of  the  examination,  some  fragmentary 
cost  records  were  discovered  among  old  correspondence 
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and  other  files,  which  fragmentary  data  had  not  been  used 

in  the  Company’s  original  cost  study.  However, 
6875  this  data  was  of  minor  importance  and,  as  far  as  the 

Company  has  been  able  to  determine,  would  have 
caused  slight  variation  in  the  Company’s  determination.  A 
copy  of  an  original  cost  appraisal  as  of  July  1, 1921,  of  the 
Little  Rock  Railway  &  Electric  Company’s  properties  was 
found  during  the  course  of  the  examination,  but  in  connec¬ 
tion  with  its  study  the  Company  had  obtained  and  used 
the  working  papers  prepared  in  connection  with  this  ap¬ 
praisal  and  consequently  the  discovery  of  the  finished  ap¬ 
praisal  gave  no  new  information. 

In  its  reclassification  and  original  cost  studies  the  Com¬ 
pany  resorted  to  estimates  only  where  the  original  cost  of 
property  was  not  known  or  could  not  be  identified  on  the 
Company’s  books.  Where  it  was  necessary  to  resort  to 
estimates,  the  Company  made  every  effort  to  secure  reliable 
and  accurate  cost  data  upon  which  to  base  the  estimates. 
The  cost  data  consisted  of : 

1.  Manufacturers’  or  jobbers’  quotations  of  material 
and  equipment  prices  in  effect  as  of  the  date  of  original 
purchase, 

2.  Material  and  equipment  prices  obtained  from  such 
predecessor  company  records  as  were  available, 

3.  Unit  labor  costs  of  Company’s  construction  work, 
used  for  estimating  costs  after  trending  on  the  basis  of 
labor  rates  in  effect  during  the  periods  under  considera¬ 
tion, 

4.  Lump  sum  or  unit  labor  costs  obtained  from  such 
predecessor  company  records  as  were  available. 

In  its  reclassification  and  original  cost  studies,  the  Com¬ 
pany  went  to  considerable  expense  and  effort  in  order  to 
obtain  complete  support  for  all  estimated  costs  and  to 
clearly  indicate  this  support  in  both  the  original  cost  deter¬ 
minations  and  working  papers  in  support  thereof.  These 
working  papers  show  in  a  particularly  clear  manner  the 
supporting  detail  of  all  estimated  costs  and  these  estimates 
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which  were  necessary  are  neither  arbitrary,  without  sup¬ 
port,  inflated,  nor  inconsistent  with  established  performance. 

3.  Said  order  states  in  paragraph  (iii)  that  according  to 
the  staff  report  the  Company  “subjected  recorded  over¬ 
head  costs  to  reacconnting  contrary  to  the  express 
6876  prohibition  of  Electric  Plant  Accounts  Instruction 

2-B  of  the  Commission’s  Uniform  System  of  Ac¬ 
counts  ;  ’  ’.  I 

The  Company  did  not  reaccount  for  overhead  costs.  The 
Company  reclassified  construction  overhead  costs  between 
units  of  property,  but  the  total  for  construction  overheads 
applying  to  this  Company’s  construction  does  not  eiceed 
the  recorded  costs  and  therefore  this  Company’s  reclassifi¬ 
cation  of  overhead  costs  cannot  be  considered  as  reaccount¬ 
ing.  ; 

There  were  several  reasons  which  caused  the  Compahy  to 
adopt  the  method  followed  of  handling  overhead  costs,  the 
more  important  of  which  are  as  follows: 

(1)  Due  to  the  many  adjustments  which  it  was  neces¬ 
sary  to  make  in  recorded  costs,  on  account  of  items  of 
equipment  having  been  transferred  from  one  location 
to  another  with  no  book  entries  having  been  made,  it 
was  difficult  to  determine  the  proper  recorded  oyer- 
heads  as  applying  by  units  of  property. 

(2)  Since  it  was  impossible  to  identify  the  costs  of 

mass  distribution  and  other  property  with  the  property 
to  which  it  applied,  it  was  also  impossible  to  identify!  the 
construction  overhead  costs  as  applying  on  mass  dis¬ 
tribution  property.  I 

(3)  On  work  authorizations  involving  more  than  pne 
class  of  property,  where  it  was  impossible  to  segregate 
and  identify  the  costs  by  units  of  property,  it  was  also 
impracticable  to  segregate  the  overhead  costs. 

(4)  An  overall  distribution  of  construction  over¬ 
heads  by  percentages  gave  a  more  accurate  reclassifi¬ 
cation  than  could  be  determined  in  any  other  manner 
and  this  method  simplified  the  determination  of  costs 
for  pricing  retirements. 
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The  method  followed  in  the  original  cost  study  for  deter¬ 
mining  construction  overheads  as  applying  on  this  Com¬ 
pany’s  work  was  to  determine  overall  percentages  for  the 
items  of  engineering  and  supervision  and  administration 
and  legal  expense.  These  percentages  were  determined  as 
applying  to  all  property  except  the  Carpenter  hydro  plant, 
where  the  actual  recorded  costs  of  these  two  items  were  used. 
For  interest  during  construction  a  rate  of  6  per  cent  per 
annum  was  adopted,  except  for  the  Carpenter  plant  where 
the  actual  interest  rate  was  used,  and  this  rate 
6877  applied  by  units  of  property  for  the  periods,  which 
the  records  showed  that  construction  was  in  progress. 
For  the  Carpenter  plant,  the  actual  rate  charged  was  used 
and  applied  to  the  monthly  balances  as  shown  by  the  con¬ 
struction  records. 

The  application  of  the  overall  percentages  for  engineer¬ 
ing  and  supervision  and  administration  and  legal  expense 
and  the  method  of  calculating  interest  resulted  in  a  simple 
and  accurate  distribution  of  the  overhead  costs  and  also 
gave  total  costs  which  tests  showed  did  not  exceed  the 
recorded  costs  of  these  overheads.  The  overall  average 
percentages  resulting  from  the  method  followed  as  apply¬ 
ing  to  this  Company’s  construction,  exclusive  of  the  Car¬ 
penter  hydro  plant,  are  as  follows : 

Items  Listed  in  Uniform  System  of 
Accounts — Electric  Plant 

Instruction  5  Company’s  Nomenclature  Per  Cent 

11 —  Engineering  and  Supervision  Engineering  &  Supervision .  5.01 

13 —  Engineering  services 

12 —  General  Administration  cap-1 

italized  Administration  and  legal  expense.  3.48 

14 —  Insurance,  except  as  covered  > 

by  liability  insurance 

15 —  Law  expenditures 

16 —  Taxes .  Taxes  during  construction .  0.13 

17 —  Interest  during  construction . .  Interest  during  construction .  1.82 

These  percentages  are  reasonable,  do  not  give  costs  in 
excess  of  the  recorded  costs  and  their  application  by  units 
of  property  gave  a  more  accurate  distribution  of  overhead 
costs  than  could  have  been  obtained  in  any  other  manner. 

4.  Said  order  states  in  paragraph  (iv)  that  according  to 
the  staff  report  the  Company  “failed  to  comply  with 
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Electric  Plant  Accounts  Instruction  9-E  relating  to  records 
for  land  and  land  rights,  particularly  with  respect  to 
amounts  included  as  special  assessments ;” 

The  Company  does  not  understand  whether  this  state¬ 
ment  refers  to  the  records  of  land  and  land  rights  as  a 
whole  or  solely  to  the  amounts  included  for  special  assess¬ 
ments.  In  either  case,  all  costs  included  under  land  and 
land  rights  are  fully  supported. 

6878  The  records  pertaining  to  land  and  land  rights 
owned  by  this  Company  are  unusually  complete  and 
full  use  was  made  of  these  records  in  the  original  cost  deter¬ 
mination.  These  records  show  for  each  tract  of  land  and 
each  right  of  way  permit  practically  all  of  the  information 
prescribed  under  Electric  Plant  Accounts  Instruction  9-E. 
The  only  item  of  information  not  shown  by  the  land  £nd 
land  rights  records  is  the  item  of  “Other  Costs”.  The 
other  costs  included  are  those  items  of  cost  defined  uijder 
Electric  Plant  Accounts  Instruction  9-M  and  these  c<j>sts 
were  either  determined  from  the  Company’s  cost  records 
where  available  or  were  estimated  where  actual  cost  y^as 
not  known. 

I 

The  sheet  covering  the  original  cost  determination  for 
each  tract  of  land  showed  the  nature  of  the  other  coasts 
included  and  the  bases  for  the  estimates  of  these  other  costs. 

According  to  the  Company ’s  interpretation  under  Electric 
Plant  Accounts  Instruction  9-M-ll,  the  costs  of  special 
assessments  is  properly  includible  under  costs  of  land. 
This  item  is  an  important  one  in  the  State  of  Arkansas  due 
to  the  numerous  levee,  drainage,  and  bridge  districts  which 
exist.  The  Company  made  an  exhaustive  study  of  all  as¬ 
sessments  levied  against  and  paid  on  its  real  estate  as 
shown  by  county  records  and  the  detailed  working  papers 
included  in  the  original  cost  file  gave  complete  informa¬ 
tion  with  respect  to  the  nature  of  these  assessments  and 
the  amounts  paid.  , 

5.  Said  order  states  in  paragraph  (v)  that  according  to 
the  staff  report  the  Company  “established  an  amount  in 
Account  302,  Franchises  and  Consents,  based  largely  pn 
an  estimate  which  is  unsupported  and  has  no  relation  to 
actual  or  recorded  costs;” 
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With  the  exception  of  franchises  in  four  small  towns,  all 
of  the  franchises  held  by  the  Company  were  granted  to 
predecessor  companies  and  assigned  to  this  Company  upon 
transfer  of  the  property.  Inasmuch  as  the  books  and 
records  of  the  predecessor  companies  are  not  available, 
it  was  necessary  to  estimate  the  cost  of  these  franchises. 

A  considerable  number  of  the  franchises  were  obtained 
during  the  years  1925  and  1926  and  Mr.  Frank  M.  Wilkes, 
former  General  Manager  of  the  Company,  handled  the 
negotiations  and  transactions  preliminary  to  the  granting 
of  these  franchises.  The  costs  of  the  franchises  granted  to 
predecessor  companies  were  estimated  by  Mr.  Wilkes, 
6879  on  the  basis  of  his  direct  knowledge  with  respect  to 
franchises  negotiated  by  him  and  using  his,  best 
judgment  on  franchises  obtained  during  the  earlier  years. 
In  connection  with  his  estimates  Mr.  Wilkes  has  made  the 
following  statement,  “I  have  gone  over  the  matter  care¬ 
fully  from  all  available  information  and  feel  that  the 
estimates  submitted  herewith  are,  to  say  the  least,  con¬ 
servative.” 

The  cost  included  under  this  account  was  determined  as 
follows : 


Actual  cost  per  Company’s  records .  $  5,167.39 

Estimated  cost  .  50,381.61 

Total  .  $55,549.00 


It  is  the  Company’s  contention  that  there  was  certain 
expense  incurred  by  the  predecessor  companies  in  obtain¬ 
ing  franchises;  that,  inasmuch  as  the  recorded  costs  were 
not  available,  it  was  necessary  to  estimate  these  costs ;  that 
the  estimates  were  made  by  the  party  best  qualified  to  make 
these  estimates;  and  that  the  estimates  fairly  and  reason¬ 
ably  represent  the  costs  incurred. 

6.  Said  order  states  in  paragraph  (vi)  that  according  to 
the  staff  report  the  Company  “established  an  amount  in 
Account  303,  Miscellaneous  Intangible  Plant,  which  is 
wholly  without  support,  being  no  more  than  a  balancing 
figure;” 
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The  Commission’s  Uniform  System  of  Accounts  defines 
this  account  as  follows:  j 

I 

1 ‘  This  account  shall  include  the  cost  of  patent  rights, 
licenses,  privileges,  and  other  intangible  property 
necessary  or  valuable  in  the  conduct  of  the  utility’s 
electric  operations  and  not  specifically  chargeable  to 
any  other  account.” 

| 

The  Company  has  shown  by  its  filing  and  by  the  working 
papers  in  support  thereof,  which  were  made  availably  to 
the  Commission’s  staff,  that  a  cost  was  incurred  in  acquir¬ 
ing  and  assembling  the  various  electric  properties  wjiich 
comprise  the  Company’s  present  integrated  system.  There 
was  a  definite  plan  contemplated  in  acquiring  and  assem¬ 
bling  these  properties,  namely,  the  building  up  of  an  inter¬ 
connected  and  integrated  electric  system,  which  would  be 
able  to  provide  not  only  economical  electric  service  to 
the  area  already  served  but  also  to  provide  service 
6880  to  communities  and  rural  areas  not  previously 
served.  That  this  plan  has  been  accomplished  is 
evidenced  by  subsequent  experience  of  the  Company. 

This  could  only  be  accomplished  through  an  intercon¬ 
nected  and  an  integrated  system,  whereby  the  most  economi¬ 
cal  power  supply  could  be  utilized  and  economies  of  opera¬ 
tion  could  be  effected.  The  properties  acquired  to  build 
up  this  integrated  system  were  reasonably  necessary  to 
the  ultimate  plan  or  assisted  in  its  consummation,  w?re 
acquired  as  economically  as  possible  and  it  is  the  Co}m- 
pany’s  contention  that  the  cost  of  acquiring  these  prop¬ 
erties,  over  and  above  the  other  costs  determined  as  pre¬ 
scribed  by  the  Commission’s  rules  and  regulations,  repre¬ 
sents  an  intangible  value  realizable  in  the  acquired  prop¬ 
erty  and  the  integration  of  the  new  system. 

It  was  the  opinion  of  the  Company  at  the  time  of  t^ie 
filing  of  its  reclassification  studies  that  this  amount  was 
properly  includible  under  Account  303,  Miscellaneous  In¬ 
tangible  Capital,  within  the  definition  of  this  account  given 
by  the  Commission’s  Uniform  System  of  Accounts.  If, 
however,  it  is  not  so  includible,  all  costs  so  incurred  should 
be  transferred  to  Account  100.5. 
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7.  Said  order  states  in  paragraph  (vii)  that  according  to 
the  staff  report  the  Company  “failed  to  reconcile  its  re¬ 
classification  and  original  cost  studies  with  recorded  costs 

Such  statement  is  general  and  does  not  point  out  in 
what  particular  instances  the  Company  failed  to  make 
proper  reconciliation  with  recorded  book  costs.  It  is  the 
Company’s  contention  that  the  costs  determined  in  the 
reclassification  and  original  cost  studies  are  reconciled  with 
recorded  costs  to  the  fullest  extent  possible  and,  in  support 
of  this  contention,  the  following  explanation  and  data  are 
submitted. 

The  Company  was  organized  in  the  latter  part  of  1926 
and  upon  organization  acquired  a  comparatively  small 
group  of  utility  properties.  A  short  time  later  it  acquired 
other  utility  properties  and  subsequently  has  acquired 
numerous  other  properties.  Since  its  inception,  the  Com¬ 
pany  has  maintained  its  plant  accounts  in  accordance  with 
standard  accounting  practices,  and  these  plant  and  prop¬ 
erty  records  have  been  preserved  and  were  made  available 
to  the  staff  of  the  Commission. 

6881  Inasmuch  as  the  plant  and  property  records  of 
predecessor  companies  are  not  available,  the  prob¬ 
lem  arose  as  to  the  identification  of  property  with  the  book 
costs.  It  was  essential  to  completely  identify  the  property 
with  the  costs,  in  order  to  make  sure  first,  that  costs  were 
not  included  covering  property  which  was  no  longer  in 
existence  and  second,  that  complete  costs  were  included 
for  all  of  the  property.  The  only  method  by  which  the 
Company  could  accomplish  these  ends  was  to  relate  the 
original  cost  determination  to  an  inventory  of  the  existing 
property,  which  was  available  as  of  approximately  the 
date  prescribed.  Use  was  made  of  any  cost  data  which 
were  available  for  predecessor  company  construction.  In 
the  light  of  these  facts  it  is  the  Company’s  contention 
that  the  determination  of  original  cost  was  made  in  as 
accurate  a  manner  as  possible  and  that  the  costs  are 
thoroughly  reconciled  with  recorded  costs. 

As  further  substantiation  of  this,  the  following  addi¬ 
tional  explanation  by  classes  of  property  is  presented : 
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Production  Plant 

i 

The  only  power  plant  which  this  Company  had  con¬ 
structed  in  total  as  of  the  date  of  the  original  cost  study 
was  the  Carpenter  hydro  plant.  The  recorded  book  costs 
with  certain  minor  adjustments  and  an  adjustment  of  the 
item  of  interest  were  used  for  this  plant.  Also  the  Repimel 
hydro  plant  was  constructed  by  the  Arkansas  Light  and 
Power  Company,  an  immediate  predecessor,  and  the  con¬ 
struction  cost  records  of  this  plant  were  available  and  were 
used.  For  such  minor  additions  made  to  other  plants  by 
this  Company,  the  recorded  costs  were  used  as  f^r  as 
practicable. 

Substations 

Although  a  great  number  of  the  substations  were  con¬ 
structed,  either  in  part  or  in  total,  by  the  Company,  there 
were  several  circumstances  which  made  it  impossible  to 
use  the  costs  exactly  as  shown  by  the  books  for  individual 
substations.  Some  of  these  circumstances  were  as  follows : 

It  had  been  the  practice  of  the  Company  to  transfer 
items  of  equipment  from  one  substation  to  another  with¬ 
out  making  an  entry  on  the  books.  This  made  it 
6882  essential  to  carefully  check  the  cost  records  against 
an  inventory  of  the  property  to  determine  whether 
or  not  the  recorded  costs  reflected  the  costs  of  the  equip¬ 
ment  located  at  the  substation  as  of  the  date  of  the  deter¬ 
mination  and  to  adjust  the  costs  where  it  was  found  to  be 
necessary. 

Many  substations  had  been  constructed  under  a  vtork 
authorization  which  also  covered  other  classes  of  property 
such  as  transmission  and  distribution  lines.  The  cost®  as 
recorded  could  not  be  accurately  segregated  by  classed  of 
property  without  considerable  study  and  reconciliation  of 
the  charges  with  an  inventory  of  the  property.  This  also 
resulted  in  certain  adjustments  to  recorded  costs. 

In  view  of  these  circumstances  it  is  considered  that  costs 
determined  for  the  Company’s  constructed  substations  are 
thoroughly  accurate,  in  that  they  have  been  tied  in  to  re¬ 
corded  costs  wherever  practicable  and  the  recorded  costs 
have  only  been  adjusted  to  accomplish  an  accurate  deter- 
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mination  of  cost  for  each  individual  substation  as  it  existed 
on  the  date  of  the  determination. 

Transmission  Lines 

A  substantial  portion  of  the  transmission  system  was 
constructed  by  this  Company  and  for  the  most  part  the 
book  costs  of  these  lines  were  available  and  were  used. 
In  a  few  cases,  where  the  construction  of  a  line  was  com¬ 
menced  by  an  immediate  predecessor  and  completed  by 
this  Company,  or  where  the  work  authorization  under 
which  the  line  was  constructed  involved  other  classes  of 
property,  it  was  necessary  to  thoroughly  review  the  costs 
and  check  with  the  inventory  of  the  property  and  then  make 
certain  allocations  and  adjustments  in  order  to  determine 
the  true  cost  of  the  property  involved. 

Even  in  cases  where  the  line  was  constructed  by  this 
Company,  a  careful  check  was  made  of  the  recorded  costs 
against  the  inventory  to  make  sure  that  the  costs  accurately 
covered  the  property  as  it  existed  on  January  1,  1937,  and 
in  some  cases  it  was  necessary  to  make  adjustments  so 
that  the  costs  would  conform  to  the  property  inventoried. 

Distribution  Lines 

Certain  33-kv  and  13-kv  lines,  which  have  been  classified 
under  Distribution  Plant,  were  constructed  by  this  Com¬ 
pany,  and  insofar  as  practicable,  recorded  costs  have 
6883  been  used  on  these  lines.  Here  again  difficulties 
arose  due  to  the  fact  that  the  work  authorization 
covered  other  property,  which  was  true  even  to  a  larger 
extent  than  on  other  classes  of  property,  and  it  was  neces¬ 
sary  to  make  adjustments  and  allocations  of  costs  after 
careful  comparison  with  inventories. 

Mass  Distribution  Property 

There  was  nothing  in  the  Company’s  construction  rec¬ 
ords  which  permitted  the  identification  of  items  of  mass 
distribution  property,  either  as  to  year  of  construction 
or  with  the  recorded  costs.  This  meant  that  there  was  no 
way  of  segregating  the  mass  distribution  property  con- 
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structed  by  this  Company  from  that  constructed  by  prede¬ 
cessor  companies.  The  problem  therefore  resolved  itself 
into  one  of  determining  the  costs  of  mass  distribution 
property  as  a  whole. 

An  inventory  of  mass  distribution  property  was  available, 
but  the  inventory  was  not  segregated  between  constructed 
and  acquired  property,  and  the  only  method  of  determin¬ 
ing  the  original  cost  of  this  property  which  the  Company 
could  devise  was  to  develop  weighted  average  prices  apply¬ 
ing  to  the  property  as  a  whole.  It  was  recognized  that,  in 
developing  these  weighted  average  prices,  due  considera¬ 
tion  should  be  given  to  the  Company’s  costs  on  this  qlass 
of  property. 

The  procedure  followed,  therefore,  was  to  mak6  an 
exhaustive  study  of  this  Company’s  costs  and  devjelop 
from  this  study  unit  prices  applying  by  years  during  the 
period  of  the  Company’s  operations.  Similar  unit  pfices 
were  determined  for  the  years  of  the  predecessor  companies’ 
operations,  these  unit  prices  having  been  determined  on 
the  basis  of  the  best  information  which  was  available. 

After  determining  the  unit  prices  applying  throughout 
the  period  during  which  the  property  was  constructed,  it 
was  then  necessary  to  determine  an  overall  dating  program 
for  mass  distribution  property.  Two  items  which  cbuld 
be  dated  were  meters  and  line  transformers,  this  dating 
being  determined  from  the  serial  numbers.  Investigation 
indicated  that  the  dating  of  meters  and  transformers  gave 
a  reasonably  accurate  measure  of  the  rate  of  growth  of  the 
mass  distribution  system,  consequently  the  percentage^  of 
construction  by  years  was  based  on  the  average  of  the  per¬ 
centages  indicated  by  the  meters  and  transformers. 
6884  Applying  these  yearly  construction  percentages  to 
the  yearly  unit  prices  gave  weighted  average  prices 
for  applying  to  the  inventory  of  mass  distribution  property. 

It  is  the  Company’s  contention  that  in  this  determination 
full  and  proper  consideration  was  given  to  Companjy’s 
recorded  costs  and  that  the  method  followed  was  the  ohly 
practical  method  of  determining  the  original  cost  of  t^iis 
class  of  property.  j 

As  further  substantiation  that  the  original  cost  was  sub- 
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stantially  reconciled  with  recorded  costs  for  property 
constructed  by  this  Company,  there  is  given  on  the  follow¬ 
ing  page  a  tabulation  showing  the  amounts  and  overall 
percentages  determined  directly  from  the  Company’s  cost 
records  and  as  determined  on  other  bases  for  the  classes 
of  property  discussed  above,  other  than  mass  distribution 
property. 

It  will  be  noted  that  69.07  per  cent  of  the  total  cost  is  at 
actual  book  cost  and,  when  it  is  taken  into  consideration 
that  the  other  direct  cost  of  materials  is  based  on  the  Com¬ 
pany’s  cost  records  and  that  the  reclassified  construction 
overheads  conform  to  recorded  costs,  we  have  93.87  per 
cent  of  the  total  cost  as  reconciled  with  the  Company’s 
cost  records.  It  should  also  be  noted  that  the  amounts 
included  under  “Other  Costs”,  which  comprise  only  6.13 
per  cent  of  the  total  cost,  are  based  to  a  large  extent  on 
Company’s  costs. 


(Here  follows  1  paster,  folios  6885-6886) 
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ARKANSAS  POWER  &  LIGHT  COMPANY 

Tabulation  Showing  Reconciliation  of  Costs  with  Company’s  Cost  Records  for  Property  Constructed  by  Arkansas  Power  & 

Light  Company  Other  than  Mass  Distribution  and  General  Equipment 

Costs  Reconciled  with  Company’s  Cost  Records 


Actual  Book  Cost  Other  Costs 


Direct 
Material  & 

Indirect 

Constr. 

Sub 

Other 

Direct 

Material 

Other 

Constr. 

Sub 

Other 

Direct 

Other 

Indirect 

Total 

A.  P.  &  L.  Co. 

Labor  Cost 

Cost 

Overheads 

Total 

Cost 

Overheads 

Total 

Labor  Cost 

Cost 

Constr. 

Power  Plants . 

$3,577,428 

$1,051,659 

$463,940 

$5,093,027 

$33,574 

$677,677 

$5,804,278 

$6,077 

$5,906 

$5,816,261 

Transmission  Substations . 

606,623 

7,139 

16,535 

630,297 

91,909 

83,940 

806,146 

4,330 

24,155 

834,631 

Transmission  Lines . 

1,843,440 

128,403 

1,971,843 

707,238 

358,745 

3,037,826 

180,620 

113,489 

3,331,935 

Distribution  Substations . 

1,410,177 

1,410,177 

1  534,016 

239,837 

2,184,030 

23,204 

228,710 

2,435,944 

Distribution  Lines . 

("J«neral  Plant.  Structures  .  .  . 

246,521 

99,067 

7,783,256 

7,590 

254,111 

99,067 

9,458,522 

69.07 

539,981 

12,609 

1,919,327 

112,280 

5,535 

1,478,014 

906,372 

117,211 

12,855,863 

93.87 

155,059 

97,472 

1,158,903 

117,211 

13,694,885 

Totals . 

Percentage  of  Total  A.  P.  &  L.  Co. 
Construction . 

1,194,791 

480,475 

369,290 

469,732 

1 


6886  8.  Said  order  states  in  paragraph  (viii)  that  ac¬ 

cording  to  the  staff  report  the  Company  “failed  to 
make  adequate  studies  in  respect  to  unrecorded  ahd  re¬ 
corded  retirements ; ’ 1 

This  statement  in  general  is  not  explained  or  supported 
by  any  other  statement  in  the  staff  report,  and  the  Coijnpany 
is  unable  to  determine  the  facts  to  which  it  is  related. 

In  the  original  report  filed  with  the  Commissioh,  the 
Company  included  under  Account  107  an  amount  of  $995,- 
306.09  to  adjust  prior  retirements  of  electric  property  to  an 
original  cost  basis.  Later  the  amount  for  power  plants  was 
revised  and  other  studies  were  made  as  a  result  of  which 
the  following  amounts  were  furnished  to  the  Commission’s 
staff  as  representing  this  adjustment : 


Account  107: 

Power  plants . . . . 

Additional  adjustment  for  Picron  power  plant  substation . 

Transmission  lines . 

Substations. . . 

Distribution  lines . 


Retirement 

Adjustment 

i 

$987,954.34 

17,199.71 

18,774.48 

48,141.06 

7,^04.52 


Total— Account  107 . . .  $1,079,474.11 

I 

Subsequent  to  the  above  determinations  additional  studies 
have  been  made  pertaining  to  retirements  and  it  was  found 
that  the  amount  applicable  to  the  Picron  power  plant  ^tudy 
should  have  been  included  elsewhere  and,  the  following  is 
a  summary  of  the  revised  adjustments : 

Retirement 

Adjustment 

Account  107: 

Power  plants .' .  $486 , 089 . 84 


Transmission  lines 

Substations . 

Distribution  lines. 


86,089.84 

18,774.48 

48,141.06 

7,404.52 


Total — Account  107 . .  $506,409.90 

6887  Adequate  studies  were  made  in  respect  to  retire¬ 
ments  and  the  above  amount  represents  the  irue 
amount  of  the  adjustment  to  retirements,  within  the  litaits 
of  the  accuracy  with  which  it  can  be  determined. 

i 

9.  Said  order  states  in  paragraph  (ix)  that  according  to 
the  staff  report  the  Company  “failed  to  determine  the  elec- 
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trie  plant  acquisition  adjustment  applicable  to  operating 
units  or  systems  for  each  property  acquisition  made  at  arm’s 
length  despite  the  requirements  in  the  system  of  accounts 
and  the  order  of  May  11, 1937 

In  the  original  cost  statements  filed  with  the  Commission 
by  the  Company,  the  electric  plant  acquisition  adjustment 
applicable  to  each  acquisition  of  an  operating  unit  or  system 
was  not  determined  or  segregated.  The  Company  has  no 
means  of  identifying  the  property  included  in  each  acquisi¬ 
tion  and  in  existence  at  December  31, 1936,  or  of  determin¬ 
ing  the  original  cost  of  such  property,  acquisition  by  ac¬ 
quisition,  because  the  properties  had  been  reconstructed  and 
extended  to  such  extent  that  it  was  not  possible  to  identify 
the  acquired  properties  still  in  existence  at  December  31, 
1936,  or  the  retirements  and  abandonments  of  acquired 
property.  Compliance  with  the  Commission’s  system  of 
accounts  and  its  order  of  May  11, 1937,  requires  the  relation 
of  original  cost  to  the  property  in  existence  at  December  31, 
1936,  as  the  basis  of  a  determination  of  the  amounts  to  be 
included  in  Account  100.5  for  each  acquisition. 

The  plan  which  the  Company  adopted  for  making  the 
original  cost  studies  which  were  filed  with  the  Commission 
did  not  permit  the  determination  of  the  original  cost  of 
physical  properties  or  amounts  includible  in  Account  100.5, 
acquisition  by  acquisition.  However,  in  connection  with  its 
study,  the  Company  did  determine  an  over-all  amount  in¬ 
cludible  in  Account  100.5,  composed  of  the  items  of  increased 
structural  value  and  acquired  going  value. 

Upon  the  recommendation  of  the  Commission’s  staff,  the 
Company  undertook  to  make  an  original  cost  study  upon 
certain  accounting  bases  suggested  by  the  Commission’s 
staff  and,  upon  such  bases  to  determine  or  indicate  the  orig¬ 
inal  cost  of  physical  property  at  the  date  of  acquisition  and 
also  amounts  includible  in  Account  100.5  as  of  such  date  by 
acquisitions;  (See  Appendix  I).  In  this  study,  however,  no 
determination  is  made  of  the  original  cost  of  physical 
6888  property,  acquisition  by  acquisition,  or  of  amounts 
includible  in  Account  100.5,  as  of  December  31,  1936, 
as  it  is  understood  is  required  by  the  Commission’s  order  of 
May  11,  1937. 
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10.  Said  order  states  in  paragraph  (x)  that  according  to 
the  staff  report  the  Company,  **  failed  to  eliminate  inter¬ 
company  profit  on  engineering  and  supervision  fees  (from 
its  utility  plant  account;” 

It  is  evident  that  this  statement  refers  to  Phoenix  Utility 
Company  construction  fees  and  Electric  Bond  and  Share 
Company  supervision  fees  charged  to  plant  accounts.  Fees 
paid  to  Phoenix  Utility  Company  under  certain  construction 
contracts  and  certain  Electric  Bond  and  Share  Company 
supervision  fees  paid  under  the  operating  agreements  have 
been  charged  to  plant  accounts  and  have  been  included  in 
the  original  cost  determination.  The  Commission’s  Sys¬ 
tem  of  Accounts  does  not  prohibit  the  inclusion  of  all  costs 
so  incurred  but,  to  the  contrary,  Electric  Plant  Accounts  In¬ 
struction  5(13)  expressly  provides  that  such  costs  are  legi¬ 
timate  components  of  construction  cost. 

The  Company  engaged  the  services  of  the  Phoenix  Utility 
Company  to  supervise  the  construction  of  the  Carpenter 
hydro-electric  plant  and  a  considerable  number  of  its  mkjor 
transmission  lines  and  substations,  also  some  distribution 
property.  The  Phoenix  Company  was  in  effect  no  different 
from  any  contractor  taking  contracts  on  a  cost  plus  basis, 
except  that  the  fee  charged  by  the  Phoenix  Company  twas 
substantially  lower  than  that  customarily  charged  bv|  an 
independent  contractor.  The  Phoenix  Utility  Company 
maintained  an  organization  of  skilled  contruction  men  Who 
were  qualified,  through  years  of  experience,  to  handle!  all 
classes  of  construction  work  in  an  economical  and  expedi¬ 
tious  manner.  The  cost  of  construction  work  depends  en¬ 
tirely  upon  the  skill  of  the  men  engaged  in  the  supervision, 
engineering  and  actual  performance  of  the  work  and  such 
men  gain  this  skill  through  years  of  experience.  That  the 
Phoenix  Company  performed,  during  the  period  1911  to 
1934,  a  total  of  nearly  $337,000,000  of  construction  work, 
with  an  average,  during  the  period  1923  to  1930,  of  $20,0Q0,- 
000  per  year,  is  evidence  of  the  experience  gained  by  its 
personnel. 

It  is  the  Company’s  contention  that  fees  paid  the  Phoe¬ 
nix  Utility  Company  were  legitimate  items  of  expense,  paid 
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in  good  faith  and  for  which  value  in  full  was  received 
6889  and  such  costs  should  therefore  be  retained  in  the 
Company’s  plant  accounts. 

The  supervision  fees  paid  Electric  Bond  and  Share  Com¬ 
pany  were  prorated  between  construction  and  operations 
and  such  part  of  these  fees  as  has  been  charged  to  construc¬ 
tion  is  included  under  administration  and  General  Expense 
in  the  original  cost  determination.  The  service  organization 
of  Electric  Bond  and  Share  Company  and  subsequently 
Ebasco  Services,  Inc.,  had  an  organization  of  specialists  in 
utility  construction  and  operation  and  this  organization 
rendered  many  valuable  services  to  the  operating  company. 
To  secure  the  services  of  outside  specialists  in  connection 
with  the  problems  arising  in  the  construction  and  operation 
of  a  system  such  as  the  Company’s  would  first,  at  times  be 
difficult  and  second,  would  probably  cost  much  more  than 
the  cost  of  Electric  Bond  and  Share  Company’s  services. 
Consequently,  it  is  also  the  Company’s  contention  that  Elec¬ 
tric  Bond  and  Share  Company’s  fees  which  have  been  capi¬ 
talized  are  legitimate  items  of  construction  cost. 

III.  The  Company  denies  that  the  amounts  mentioned  in 
(a),  (b),  (c),  (d),  and  (e)  under  paragraph  denominated 
(xi)  are  properly  includible  in  Account  107,  Electric  Plant 
Adjustments,  under  the  Uniform  System  of  Accounts  and 
for  specific  answer  to  the  statements  contained  in  said  para¬ 
graphs  referring  to  said  amounts,  states : 

1.  Subparagraph  (a)  under  paragraph  (xi)  in  said  order 
refers  to  an  amount  of  $7,128,003.44  stated  in  the  order  to 
represent  a  write-up  reflected  in  the  Company’s  plant  ac¬ 
count  at  organization  and  more  fully  described  in  the  staff 
report  at  page  20. 

This  amount  purports  to  be  the  difference  between  the 
opening  entry  on  the  books  of  the  Company  and  the  sum  of 
the  plant  accounts  of  the  immediate  predecessor  companies, 
plus  the  cost  to  nominees  of  Electric  Power  &  Light  Corpora¬ 
tion  of  certain  other  physical  properties  transferred  to  Ar¬ 
kansas  Power  &  Light  Company  at  its  organization.  For 
the  purpose  of  this  particular  determination  the  staff  re¬ 
port  assumes  original  cost  of  these  acquired  properties  to 
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be  identical  with  the  plant  accounts  of  the  predecessor  com¬ 
panies,  subject  to  certain  deductions  referred  to  later 
6890  in  the  report,  and  to  other  deductions  which  the  staff 
report  anticipates  will  be  found  upon  further  reclassi¬ 
fication  studies.  The  staff  further  assumes  in  its  report 
that  the  plant  accounts  of  these  predecessor  companies  rep¬ 
resented  the  cost  to  utility,  and  gives  no  consideration  to 
arm’s-length  cost  to  Electric  Power  &  Light  Corporation  of 
the  properties  and  assets  which  were  conveyed  to  Arkansas 
Power  &  Light  Company,  except  for  a  few  minor  acquisitions 
where  cost  to  nominees  of  Electric  Power  &  Light  Corpora¬ 
tion  was  considered  as  cost  to  Arkansas  Power  &  Light  Com¬ 
pany.  All  of  the  $7,128,003.44  is  classified  to  Account  107. 

Arkansas  Power  &  Light  Company  was  caused  to  be  in¬ 
corporated  October  2,  1926,  under  the  laws  of  the  State  of 
Arkansas,  by  Electric  Power  &  Light  Corporation,  an  as¬ 
sociated  company  as  defined  in  the  Commission’s  system  of 
accounts.  The  formation  of  Arkansas  was  pursuant  t<j>  a 
general  plan  under  which  Electric  Power  &  Light  Corpora¬ 
tion  had  acquired  ownership  or  control  of  the  properties 
and  facilities  of  Arkansas  Light  and  Power  Company,  The 
Pine  Bluff  Company,  East  Arkansas  Power  &  Light  Com¬ 
pany,  and  Arkansas  Central  Power  Company,  those  for¬ 
merly  owed  by  Consumers  Ice  &  Light  Company  and  Ar¬ 
kansas  Power  Company,  and  operating  systems  or  proper¬ 
ties  in  fifteen  additional  communities,  together  with  certain 
transmission  lines  and  distribution  systems  in  eastern  Ar¬ 
kansas  constructed  by  the  Phoenix  Utility  Company,  for  tjhe 
purpose  of  consolidating  ownership  of  such  properties  ifi  a 
new  corporation  to  be  formed  to  hold  and  operate  the  saniie, 
and  of  creating  a  major  integrated  and  interconnected  elec¬ 
tric  operating  system  which  would  provide  an  improved  and 
adequate  service  for  the  territory  served  and  a  more  eco¬ 
nomical  and  efficient  operation.  The  plan  of  organization 
involved  the  development  of  additional  electric  power 
sources  to  provide  adequacy  of  service  for  the  territory  aid 
the  construction  of  a  major  transmission  network  which 
would  permit  the  most  efficient  utilization  of  power  sources 
in  serving  the  diversified  load  to  be  connected  to  such  trans¬ 
mission  network.  Following  organization  of  the  Company, 
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ownership  of  all  such  properties  was  vested  in  Arkansas 
Power  &  Light  Company. 

At  the  time  of  the  issuance  of  the  Commission’s  order  to 
show  cause  no  determination  of  the  cost  to  Electric 
6891  Power  &  Light  Corporation  of  the  properties  and 
assets  conveyed  to  the  Company  had  been  made,  and 
the  Company  had  no  information  from  which  it  could  deter¬ 
mine  such  cost.  However,  since  the  issuance  of  the  Commis¬ 
sion’s  order,  cost  to  Electric  Power  &  Light  Corporation  of 
its  investment  in  the  Company  has  been  determined  by  Elec¬ 
tric  Power  &  Light  Corporation.  Based  upon  such  studies 
it  has  been  established  that  the  system  cost  of  the  assets  and 
securities  transferred  by  Electric  Power  &  Light  Corporation 
to  Arkansas  Power  &  Light  Company  in  October,  1926  was 
$10,051,557.91.  In  addition  Arkansas  Power  &  Light  Com¬ 
pany  assumed  liabilities  in  the  net  amount  of  $108,338.60 
giving  a  total  system  cost  of  investment  as  of  October  9, 
1926  of  $10,159,896.51.  A  copy  of  the  1 1  Computation  of  Sys¬ 
tem  Cost  of  Plant  Account  and  Plant  Adjustments,  Appli¬ 
cable  to  Properties  Conveyed  by  Electric  Power  &  Light 
Corporation  or  Its  Nominees”  is  attached  to  Appendix  I 
as  Exhibit  “A”  and  by  reference  is  incorporated  in  and 
made  a  part  hereof.  A  copy  of  the  foregoing  Exhibit  was 
handed  to  and  examined  by  a  representative  of  the  Com¬ 
mission  in  August,  1943. 

The  Company  recorded  the  acquisition  of  the  above  prop¬ 
erties  and  assets  by  debiting  its  “Fixed  Capital  and  Invest¬ 
ment  in  Affiliated  Companies”  account  with  $15,789,312.35. 

The  recorded  or  book  cost  to  Arkansas  Power  &  Light 
Company  of  such  properties  and  assets  acquired  from  Elec¬ 
tric  Power  &  Light  Corporation  thus  exceeded  the  system 
cost  for  said  properties  and  assets  by  $5,629,415.84. 

Of  the  above  amount  of  $5,629,415.84  the  sum  of  $3,001,- 
553.92  has  been  removed  from  the  plant  account  of  the  Com¬ 
pany  by  Journal  Entry  No.  11-57  dated  November  30,  1939 
and  there  remained  in  the  plant  account  of  the  Company  at 
the  date  of  filing  of  its  original  cost  study  with  the  Commis¬ 
sion,  only  $2,627,861.92  representing  excess  recorded  or 
book  cost  over  system  cost  of  the  properties  and  assets  ac- 


119 


quired  from  Electric  Power  &  Light  Corporation.  A  copy 
of  Journal  Entry  No.  11-57  is  included  herein  as  Exhipit  1. 
The  amount  of  $3,001,553.92  removed  from  the  plant  account 
of  the  Company  consists  of  bond  discount  and  expense  in¬ 
curred  in  connection  with  the  issuance  of  $18,000,000  in  bonds 
by  the  Company  in  October  1926  in  the  amount  of  $1,767,- 
546.00,  interest  and  final  fee  to  trustee  on  bonds  re- 
6892  tired  in  the  amount  of  $15,917.38  and  Unamortized 
Debt  Discount  and  Expense  of  predecessor  com¬ 
panies  in  the  amount  of  $1,218,090.54. 

The  said  properties  acquired  by  the  Company  following 
organization  included,  in  addition  to  the  electric  operating 
properties,  bus  and  street  railway,  steam  heating,  water, 
ice  and  telephone  properties,  and  the  excess,  if  any,  oi  re¬ 
corded  cost  over  cost  to  utility,  however  determined,  is  con¬ 
sidered  to  be  applicable  to  all  the  departments  and  not  ex¬ 
clusively  to  the  electric  department  of  the  Company.  Ob¬ 
viously,  therefore,  the  amount  ultimately  assigned  to  the 
electric  department  will  be  less  than  the  total  excess  bver 
“ system  cost”  by  any  amount  applicable  to  these  other 
utility  departments. 

I 

2.  The  Company  denies  that  the  amount  of  $8,577,223.99, 
mentioned  in  subparagraph  (b)  under  paragraph  (xi)  in 
said  order,  is  includible  in  Account  107,  Electric  Plant  Ad¬ 
justments,  in  accordance  with  the  provisions  of  the  Cpm- 
mission’s  system  of  accounts  or  the  opinions,  orders,  hnd 
interpretations  of  the  Commission,  except  for  the  amount  of 
$450,000.00  hereinafter  discussed  at  page  33.  The  remain¬ 
der  of  such  amount  represents  “system  cost”  in  anp’s- 
length  acquisitions  and,  in  accordance  with  the  Commis¬ 
sion’s  system  of  accounts  as  interpreted  and  applied  by  the 
Commission,  represents  cost  to  the  Company  as  defined  in 
the  system  of  accounts  (Definition  10)  and  electric  plant 
account  instruction  3.  The  individual  items  making  up  this 
total,  as  stated  in  the  order,  are  discussed  in  the  staff  report 
at  pages  20  to  29,  inclusive.  These  transactions  and  the 
Company’s  answer  to  the  statements  made  by  the  staff  in 
regard  thereto  are  discussed  below  in  the  same  order  and 
under  the  same  captions  used  in  the  staff  report. 
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“  Adjustment  of  Recorded  Costs  in  Books  of  Predecessor 

Companies  $8,577,223.99”. 

In  the  staff  report  the  excess  previously  discussed  is  based 
on  the  acceptance  of  the  ledger  values  of  fixed  capital  and 
expenditure  requisitions  as  recorded  in  the  books  of  prede¬ 
cessor  companies  as  being  both  original  cost  and  cost  to 
utility.  The  staff  report  states  that,  “an  examination  of 
available  information  indicates  that  such  ledger  values 
were  considerably  inflated  through  write-ups,  capitalization 
of  stock  discount  and  funded  debt  discount,  the  issu- 
6893  ance  of  common  capital  stock  for  no  value,  etc.,”  and 
has  determined  that  the  extent  of  such  “inflation” 
amounted  to  $8,577,223.99.  The  staff  report  classified  that 
amount  in  Account  107.  The  proposed  adjustment  is  sum¬ 
marized  below: 


Arkansas  Light  and  Power  Company .  $2 , 955 , 384 . 02 

East  Arkansas  Power  &  Light  Company .  72, 681 . 84 

Arkansas  Central  Power  Company .  3,911 ,529.02 

The  Pine  Bluff  Company .  1,637,629.11 


Total .  $8,577,223.99 


“Arkansas  Light  and  Power  Company 
$2,955,384.02.” 

The  staff  report  identifies  certain  items  which  it  claims 
were  improperly  charged  to  the  fixed  capital  account  of  the 
Arkansas  Light  and  Power  Company  during  its  corporate 
existence,  and  resulted  in  an  “inflation”  of  the  plant  ac¬ 
count  to  the  extent  of  at  least  $2,955,384.02  and  that  amount 
has  been  classified  in  Account  107.  A  summary  of  the  ad¬ 
justments  and  an  explanation  thereof  follows : 

“Write-TJps  Arising  From  Issues  of  Common  Capital  Stock 

$1,700,000.00”. 

The  staff  report  states  that  out  of  the  outstanding  com¬ 
mon  capital  stock  of  the  Arkansas  Light  and  Power  Com¬ 
pany  as  of  October  31,  1926,  there  were  included  14,400 
shares  which  were  apparently  issued  as  bonus  stock  in  con¬ 
nection  with  financing;  7,000  shares  which  were  issued  in 
the  acquisition  of  the  properties  of  the  Arkansas  Public 
Service  Company ;  3,000  shares  which  were  issued  in  connec- 
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tion  with  the  acquisition  of  the  Denning  Coal  properties ; 
750  shares  which  were  purportedly  issued  for  cash;  12,750 
shares  which  were  issued  for  land  rights  and  licenses  of  Cad¬ 
do  River  Power  &  Irrigation  Company ;  and  100  shares  which 
were  issued  for  lands  in  the  Remmel  project.  j 

The  staff  report  further  states  that  the  above  14,400  scares 
were  apparently  issued  for  no  consideration  which  might  be 
properly  includible  in  plant  account,  and  therefore  consti¬ 
tuted  a  write-up  of  $1,440,000.00.  A  transcript  of  capital 
stock  issues  as  shown  by  the  minute  books  of  the  Company  is 
included  herein  as  Exhibit  No.  2. 


The  Company  has  no  information  as  to  the  basis  of  the 
statement  that  the  14,400  shares  of  common  stock  were  is¬ 
sued  for  no  consideration  which  might  be  properly  includible 
in  the  plant  account.  j 

6894  The  minutes  of  the  directors7  meetings  of  the  | Ar¬ 
kansas  Light  and  Power  Company  reveal  that  the 
14,400  shares  of  common  stock  were  issued  in  connection 
with  the  following  transactions:  j 


(*) 

Date 

Authorized 
or  Issued 

9/3/14 


Number 
of  I 


Issued  to 

H.  C.  Couch  in  connection  with  the  acquisition  from 
H.  C.  Couch  of  the  following  properties: 

Electric  properties  at  Malvern:  electric  and  water 
properties  at  Camden;  electric,  water  and  ice 
properties  at  Magnolia;  electric  and  water  proper¬ 
ties  at  Arkadelpma:  and  the  hydro-power  site  on 
Caddo  Creek  near  Arkadelphia .  22p0 

As  appears  from  the  staff  report  the  original  cost  of  the 
properties  acquired  was  not  determined  and  the  report 
merely  assumed  that  the  2,260  shares  of  common  stock  wore 
issued  for  no  value  that  could  be  properly  includible  in  the 
plant  account. 

The  original  cost  of  the  properties  involved  in  this  ac¬ 
quisition  as  shown  by  analysis  of  available  records  vras 
$276,753.80.  (See  pp.  5-6,  Appendix  I.)  The  properties  Re¬ 
quired  included  water  and  ice,  in  addition  to  electric  prop¬ 
erty.  The  difference  of  $195,558.03  between  cost  to  the 
acquiring  utility  of  $472,311.83,  the  opening  plant  account 
balance  of  Arkansas  Light  and  Power  Company,  and  the 
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original  cost  of  physical  property  in  the  amount  of  $276,- 
753.80,  attributable  to  electric  property  acquired,  on  the 
basis  of  original  costs  of  physical  property,  is  $91,652.19. 
The  recommendation  that  the  total  amount  of  $226,000.00 
be  classified  in  Account  107,  is  not  supported  by  available 
records. 

(b) 

Date 

Authorized  Issued  to  Number 

or  issued  of  Shares 

5/17/15  H.  C.  Couch  to  reimburse  him  for  personal  holdings  of 
the  common  stock  of  Arkansas  Light  and  Power  Com¬ 
pany  delivered  by  him  to  S.  R.  Morgan  in  part  pay¬ 
ment  for  the  El  Dorado  Electric  and  Water  Properties .  100 

6895  It  is  evident  that  the  report  must  have  made 
the  same  assumption  regarding  this  issue  of  100 
shares  of  common  stock  as  to  the  item  mentioned  above. 

The  El  Dorado  electric  plant  and  distribution  system  and 
water  plant  and  distribution  system  were  acquired  on  May  8, 
1915  from  S.  R.  Morgan  or  El  Dorado  Light  and  Water 
Company  in  consideration  of  the  payment  of  $100,000.00, 
$10,000.00  of  which  was  represented  by  the  issuance  of  100 
shares  of  common  stock  of  the  Arkansas  Light  and  Power 
Company.  An  investigation  of  this  acquisition  has  been 
made,  and,  on  the  basis  of  costs  shown  in  the  Ford,  Bacon 
&  Davis  appraisal  of  the  property  as  of  November  1,  1914, 
adjusted  to  the  date  of  acquisition,  which  costs  have  been 
determined  as  representing  approximate  original  cost,  the 
original  cost  of  the  physical  property  is  approximately  the 
same  as  cost  to  utility  and  the  total  purchase  price  of  $100,- 


000.00  was  segregated  as  follows : 

Electric  property  . 

Water  property . 

Ice  property . 

$48,606.40 

49,810.60 

1,583.00 

(O 

Date 

Authorized 

or  Issued  Issued  to 

Number 
of  Shares 

5/17/15  Authorized  by  Board  of  Directors  for  sale  at  par  value . .  400 

The  stock  ledgers  of  the  Arkansas  Light  and  Power  Com¬ 
pany  are  not  now  available.  However,  the  minute  books  of 


123 


i 


that  company,  which  are  available,  contain  a  resolution  by 
the  board  of  directors  authorizing  the  sale  of  the  400  shares 
mentioned  above  at  par  value.  There  is  no  indication  in 
the  minute  books  or  any  other  records  which  are  available 
that  these  shares  were  sold  for  less  than  par  value.  If  the 
shares  were  sold  as  authorized,  the  sale  would  not  have  af¬ 
fected  the  plant  account  of  Arkansas  Light  and  Power  Com¬ 
pany  in  any  manner. 


Number 

Issued  to  of  Shares 

Ozark  Construction  Company  in  part  payment  for  proper¬ 
ties  acquired  in  accordance  witn  provisions  of  an  agree¬ 
ment  dated  February  1,  1916  .  2390 

Ozark  Construction  Company  in  part  payment  for  proper¬ 
ties  acquired  in  accordance  witn  provisions  of  an  agree¬ 
ment  dated  February  1,  1916 .  12620 

As  shown  above,  5,010  shares  of  common  stock  of  th£  Ar¬ 
kansas  Light  and  Power  Company  were  issued  in  connec¬ 
tion  with  the  acquisition  of  the  following  properties  jfrom 
Ozark  Construction  Company : 

Electric  and  water  properties  at  Russellville. 

Electric  and  ice  properties  and  bottling  and  refrigerat¬ 
ing  works  at  DeQueen. 


6896 

(d) 

Date 

Authorized 
or  Issued 

5/8/16 


5/15/16 


Electric  properties  at  Dardanelle,  together  with  a  trans¬ 
mission  line  from  Dardanelle  to  Russellville  and  cer¬ 
tain  transmission  facilities  between  Morriltonj  and 
Plummerville.  i 


the  consideration  therefor  being  $1,119,000.00  paid  a^  fol¬ 
lows  : 

Common  Stock .  $501,000.00 

Preferred  stock . . .  480,000.00 

Assumption  of  City  of  Russellville  bonds .  134,G|00.00 

Other  consideration .  4,000.00 

Total .  $1,119,000.00 

I 


It  is  evident  that  the  report  gave  no  consideration  to)  the 
fact  that  the  properties  acquired  included  properties  other 
than  electric.  I 


i 

I 
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The  Company  has  investigated  this  particular  acquisition 
and,  while  no  hooks  or  records  of  account  of  the  former 
owners  of  the  properties  acquired  from  Ozark  Construction 
Company  could  be  located,  on  the  basis  of  available  records 
the  Company  has  determined  the  original  cost  of  physical 
property  to  be  $383,337.00.  (See  pp.  8-9,  Appendix  I.)  The 
difference  of  $736,663.00,  between  cost  to  acquiring  utility 
of  $1,119,000.00  and  the  original  cost  of  physical  prop- 
6897  erty  of  $383,337.00,  attributable  to  electric  property 
acquired,  on  the  basis  of  the  original  cost  of  physical 
property,  is  $596,252.00. 


Date 

Authorized  Number 

or  Issued  Issued  to  of  Shares 

5/17/15  H.  C.  Couch  for  services  rendered .  750 

10/26/15  H.  C.  Couch  for  services  rendered .  750 

5/  8/16  J.  H.  Watkins  for  services  rendered . . .  3750 

10/4/16  J.  H.  Watkins  for  services  rendered .  750 

Total  shares  issued  for  services  rendered .  6000 


According  to  the  minutes  of  the  Board  of  Directors  of  the 
Arkansas  Light  and  Power  Company,  said  6,000  shares  of 
stock  were  issued  to  H.  C.  Couch  and  J.  H.  Watkins  on  the 
order  of  the  Board  of  Directors  and  its  determination  that 
consideration  therefor  had  been  received  in  services  ren¬ 
dered  by  said  persons. 

$75,000  par  value  of  the  above  stock  was  issued  to  Mr. 
H.  C.  Couch  for  services  rendered  in  connection  with  the 
acquisition  of  the  El  Dorado  electric  and  water  properties 
and  the  electric  properties  of  the  Cooperative  Electric 
Light  Company  at  Newport,  Arkansas.  The  amount  repre¬ 
sented  by  this  issue  of  common  stock  attributable  to  elec¬ 
tric  property  acquired,  on  the  basis  of  the  original  cost  of  the 
physical  properties  acquired,  is  $46,891.24. 

$75,000  par  value  of  the  above  common  stock  was  issued 
to  Mr.  H.  C.  Couch  for  services  rendered  in  connection  with 
the  acquisition  of  electric  property  at  Marianna,  Arkansas, 
and  the  acquisition  of  the  water  property  at  Morrilton,  Ar¬ 
kansas.  The  amount  represented  by  this  issue  of  common 
stock  attributable  to  electric  property  acquired,  on  the  basis 


125 

i 

of  the  original  cost  of  the  physical  properties  acquired,  is 
$34,759.58.  I 

$450,000  par  value  of  the  above  common  stock  was  issued 
to  John  H.  Watkins  for  valuable  services  rendered  inj  con¬ 
nection  with  the  preparation,  negotiation,  and  sale  of  bond 
issues  of  the  Arkansas  Light  and  Power  Company,  ^hich 
bonds  were  issued  on  all  properties  of  the  Company,  j  The 
amount  represented  by  this  issue  of  common  stock  attribu¬ 
table  to  electric  property  owned  by  the  Arkansas  Light  and 
Power  Company  at  approximately  the  dates  on  which 

6898  the  stock  was  issued  to  John  H.  Watkins,  on  the  basis 
of  the  original  cost  of  the  physical  property  qs  of 

these  dates,  is  $308,640.25.  | 

The  above  discussion  covers  all  the  14,400  shares  of  com¬ 
mon  stock  mentioned  with  the  exception  of  630  shares.  The 
records  available  to  the  Company  furnish  no  information 
in  regard  to  the  purpose  for  which  these  630  shares  ^ere 
issued,  and  in  the  absence  of  definite  information,  it  wa^  as¬ 
sumed  that  these  shares  were  issued  for  cash. 

Date 

authorized  Issued  to  Nujmber 

or  issued  of  shares 

1919  Part  payment  of  property  acquired  from  Arkansas  Public 

SeiVice  Co .  7,000 

The  7,000  shares  issued  in  connection  with  the  acquisition 
of  the  properties  and  other  assets  of  Arkansas  Public 
Service  Company  are  not  included  in  the  adjustment  under 
consideration,  but  are  discussed  under  “  Write  Up — Ar¬ 
kansas  Public  Service  Company  Properties”,  included  else¬ 
where. 

•  •••••• 

6899  1 1  Discount  on  Preferred  Capital  Stock ’ ’ 

. 

The  statf  report  states  that  during  the  year  1916,  $6^5,- 
000.00  par  value  of  preferred  stock  of  Arkansas  Light  and 
Power  Company  was  issued  primarily  in  connection  with 
the  acquisition  and  construction  of  certain  properties  (by 
the  Ozark  Construction  Company  and  for  the  reimburse¬ 
ment  of  funds  advanced  by  bankers  in  connection  with 
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property  acquisitions  and  that  only  60  per  cent  of  the  par 
value  was  received  in  cash  or  its  equivalent. 

The  minute  books  of  the  company  show  that  only  4,800 
shares  of  preferred  stock  were  issued  during  the  year  1916; 
that  2,000  shares  were  issued  during  the  year  1915,  of 
which  1,950  shares  were  authorized  to  be  sold  at  par  value, 
and  50  shares  were  issued  in  part  payment  for  electric  and 
water  properties  at  El  Dorado,  and  that  700  shares  were 
issued  in  1914  in  part  payment  of  the  properties  acquired 
on  September  3,  1914. 

The  4,800  shares  of  preferred  stock  issued  in  1916  have 
been  considered  in  connection  with  the  acquisition  of  certain 
properties  from  the  Ozark  Construction  Company,  and 
any  amounts  in  the  plant  account  of  the  Arkansas  Light 
and  Power  Company  on  account  of  the  issuance  of  4,800 
shares  has  been  taken  to  account  in  that  acquisition.  Since 
4,800  of  the  6,750  shares  were  considered  in  connection 
with  the  acquisition  of  properties  from  the  Ozark  Con¬ 
struction  Company,  there  remains  to  be  considered  1,950 
shares,  which  were  issued  in  1915  instead  of  1916,  as 
stated  by  the  staff  report.  According  to  the  records  of 
the  company  those  shares  were  authorized  to  be  issued  and 
sold  at  not  less  than  the  par  value  thereof,  and  there  is 
no  information  that  the  stock  was'  issued  for  any  other 
consideration. 

“Discount  on  Funded  Debt — $175, 500.00” 

The  staff  report  states  that  during  the  year  1916  discount 
on  funded  debt  in  the  amount  of  $175,500.00  was  charged 
to  the  plant  account  of  the  Arkansas  Light  and  Power 
Company. 

Available  records  indicate  that  during  the  year  1916, 
$184,125.82  representing  bond  discount  and  expense  was 
transferred  from  unamortized  debt  discount  and  expense 
to  the  plant  account  of  the  Arkansas  Light  and  Power 
Company. 

The  charging  to  plant  account  of  bond  discount  and 
expense  on  bonds  issued  for  construction  purposes  was 
an  accepted  accounting  practice  in  the  utility  in- 
6900  dustry  for  many  years  in  contrast  to  the  present- 
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day  practice  of  charging  plant  accounts  with  only 
the  proportion  of  such  bond  discount  and  expense  as  the 
period  of  construction  bears  to  the  total  life  of  the  boiids. 

The  bonds  in  this  case  were  six  per  cent  bonds  issued 
under  a  first  mortgage  dated  October  1,  1915,  and  although 
due  in  1945  were  called  and  retired  as  of  September  30, 
1926.  Any  correction  of  recorded  charges  to  plant  accounts 
to  conform  the  charges  to  present-day  accounting  practice 
would  require  consideration  of  the  effect  of  these  facts 
upon  the  practice  of  the  company  in  those  earlier  yeaJrs  in 
connection  with  the  capitalization  of  interest  during  con¬ 
struction,  the  details  of  which  are  not  available. 

•  «  •  •  •  •  # 

| 

“Write-Up  Arkansas  Public  Service  Company  Properties 

$364, 345.53”  I 

| 

The  staff  report  states  that  the  acquisition  of  the  prop¬ 
erties  of  the  Arkansas  Public  Service  Company  resulted 
in  a  write-up  of  $364,345.53,  which  has  been  transferred  to 
Account  107. 

In  determining  the  so-called  “write-up”  recorded  ip  the 
plant  accounts  of  the  Arkansas  Light  and  Power  Company 
upon  acquisition  of  the  Arkansas  Public  Service  Company 
properties  it  is  evident  that  the  report  gave  no  considera¬ 
tion  to  the  original  cost  of  the  property  acquired,  of  to 
the  fact  that  the  acquisition  covered  other  than  electric 
property.  j 

6902  The  original  cost  of  the  properties  involved!  in 
this  acquisition  as  shown  by  analysis  of  available 
records  was  $360,785.39.  (See  pp.  10  to  12,  Appendix  I.) 
The  difference  between  cost  to  utility  of  $941,165.36  and 
the  original  cost  of  physical  property  of  $360,785.39,  in 
the  amount  of  $580,379.97  attributable  to  electric  property, 
on  the  basis  of  the  original  cost  of  physical  property  is 
$388,917.67.  ! 

The  staff  report  has  reduced  the  total  so  called  “write¬ 
up”  by  an  amount  of  $199,561.69.  In  the  above  deter¬ 
mination  by  the  Company,  no  consideration  has  been  given 
to  the  reduction  of  $199,561.69  because  this  amount  vj'as 
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taken  into  consideration  in  the  determination  of  the  excess 
applicable  to  the  acquisition  of  the  Picron  power  plant. 

•  •••••• 

“Exessive  Costs  of  England-Stuttgart  Transmission  Line 

— $25,951.80” 

The  staff  report  states  that  there  is  an  amount  of  $25,- 
951.80  which  represents  the  excessive  costs  recorded  in 
the  plant  account  of  the  Arkansas  Light  and  Power  Com¬ 
pany  by  reason  of  the  acquisition  by  that  company  of  the 
England-Stuttgart  transmission  line  at  a  cost  of  $93,640.10, 
stating  that  the  $25,951.80  was  profit  to  H.  C.  Couch  or 
liis  associates  or  discount  on  securities  issued  in  connection 
with  the  acquisition,  and  classifies  that  amount  in  Account 
107.  The  original  cost  of  this  property  as  shown  by 
6903  available  records  was  $77,531.27.  (See  p.  25,  Ap¬ 
pendix  I.)  There  remains  a  difference  between  cost  to 
acquiring  company  of  $97,480.10  and  the  original  cost  of 
$77,531.27,  in  the  amount  of  $19,948.83. 

“Write-Up — East  Arkansas  Power  &  Light  Company — 

$72,681.84” 

The  staff  report  states  that  in  connection  with  the  ac¬ 
quisition  of  the  properties  of  the  East  Arkansas  Power 
&  Light  Company,  there  resulted  a  “write-up”  of  $72,- 
681.84  in  the  Company’s  plant  accounts  and  this  amount 
has  been  transferred  to  Account  107. 

In  the  staff’s  determination  of  the  excess  in  the  accounts 
of  the  East  Arkansas  Power  &  Light  Company,  it  is 
evident  that  no  consideration  was  given  to  original  cost 
of  the  property  acquired  nor  to  the  fact  that  property  other 
than  electric  was  acquired. 

The  original  cost  of  properties  acquired  plus  net  addi¬ 
tion  to  October  31,  1926,  as  shown  by  analysis  of  available 
records,  was  $210,678.45.  (See  pp.  34-35,  Appendix  I.) 

The  difference  of  $73,902.78,  between  cost  to  acquiring 
utility  of  $284,581.23,  and  the  original  cost  of  physical 
property  of  $210,678.45,  attributable  to  electric  property 
acquired,  on  the  basis  of  original  costs  of  physical  prop¬ 
erty,  is  $65,365.78. 
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“Arkansas  Central  Power  Company — $3,911,529.02” 

The  staff  report  states  an  amount  of  $1,882,409.^4  as 
representing  the  excess  of  the  opening  plant  account  of 
Arkansas  Central  Power  Company  over  the  closing  plant 
account  of  Little  Rock  Railway  &  Electric  Companyi  and 
has  classified  all  this  amount  in  Account  107  evidently!  giv¬ 
ing  no  consideration  to  the  fact  that  the  recorded  cost  to 
Arkansas  Central  Power  Company  represented  investment 
in  street  railway  as  well  as  electric  property. 

The  difference  between  opening  plant  account  of  Arkan¬ 
sas  Central  Power  Company  and  closing  plant  account  of 
Little  Rock  Railway  &  Electric  Company,  as  shown  by 
analysis  of  available  records  was  $1,864,929.35.  (See  pp.  28 
to  33,  Appendix  I.)  Of  this  amount  $450,000.00  represents 
excess  over  “System  Cost”.  The  balance  of  $1,414,929.35 
attributable  to  electric  property  acquired,  on  the  basis  of 
original  costs  of  physical  property,  is  $788,964.61. 

6904  “Write-Up  of  Little  Rock  Railway  &  Electric 

Company — $1,829,119.08  ’  *  ! 

The  staff  report  states  that  the  recorded  cost  of  the 
properties  of  Little  Rock  Railway  &  Electric  Company  as 
of  March  31, 1923,  just  prior  to  date  of  transfer  to  Arkansas 
Central  Power  Company,  exceeded  the  original  cost  thereof 
by  $1,829,119.08,  basing  that  determination  on  the  average 
of  the  original  cost  as  shown  by  two  original  cost  appraisals 
prepared  by  J.  H.  Perkins  and  C.  E.  Smith  &  Company  as 
of  July  31,  1921,  then  subtracting  that  average  from  the 
plant  account  of  Little  Rock  Railway  &  Electric  Company 
as  of  that  date. 

The  figures  quoted  by  the  report  from  the  C.  E.  Smith  & 
Company  original  cost  appraisal  do  not  represent  the  esti¬ 
mated  original  cost  of  the  properties  of  Little  Rock  Railway 
&  Electric  Company  as  finally  determined  by  C.  E.  Smith  & 
Company,  as  shown  by  a  supplemental  report  of  C. !  E. 
Smith,  Consulting  Engineer,  made  to  the  city  of  Little  Rock 
dated  February  28,  1922,  which  contains  the  following 
statements:  “In  my  original  appraisal  in  which  I  resolyed 
every  possible  doubt  on  the  side  of  the  public  as  is  cus- 
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tomary  in  controversial  matters  my  results  were  original 
cost  $6,200,776.00.” 

“The  Company’s  engineer,  Mr.  Perkins,  evidently  re¬ 
solved  every  possible  doubt  on  the  side  of  the  company  as 
he  got  the  following  results :  Original  cost  $7, 717, 751.00.” 

“Accordingly,  I  advised  your  mayor  and  attorneys  that 
it  would  be  advisable  for  the  engineers  to  have  conferences 
in  an  attempt  to  reconcile  their  differences  and  was  author¬ 
ized  to  proceed  accordingly.” 

“After  making  numerous  adjustments  on  items  where  we 
were  far  apart  and  correcting  certain  errors,  we  finally 
agreed  on  the  value  of  every  item  of  physical  property  and 
the  tangible  overhead  expenses  in  both  the  original  cost  and 
reproduction  cost  appraisals  but  could  not  agree  on  in¬ 
tangible  values  nor  on  the  amount  of  depreciation  nor  on  the 
consideration  that  should  be  given  to  the  reproduction  cost 
appraisal.” 

“After  making  all  the  adjustments  on  which  we  could 
agree,  our  values  stood  as  follows: 


Smith — original  cost .  $6,937,748.00 

Perkins — original  cost .  7,383,288.00” 


6905  C.  E.  Smith  &  Company  increased  its  estimate  of 
the  original  cost  over  the  preliminary  estimate  from 
which  the  staff  obtained  the  figures  which  it  quoted,  by 
$736,972.00,  of  which  $573,212.00  represented  an  increase  in 
the  estimate  of  the  original  cost  of  the  physical  property, 
as  shown  by  the  details  of  the  two  estimates. 

The  staff  had  a  copy  of  the  above-mentioned  supplemental 
report  during  its  examination  of  the  original  cost  studies  of 
the  Company. 

The  original  cost  of  the  properties  acquired,  as  shown 
by  analysis  of  all  available  records  is  not  less  than  $6,052,- 
003.03,  as  shown  by  the  appraisal  of  J.  H.  Perkins  (see  pp.  28 
to  33,  Appendix  I).  The  difference  of  $1,427,824.47  between 
total  plant  and  investment  account  of  Little  Rock  Railway 
&  Electric  Company  as  of  July  31,  1921,  in  the  amount  of 
$7,479,827.50,  and  the  original  cost  of  physical  property  in 
the  amount  of  $6,052,003.03,  attributable  to  electric  property 
acquired  on  the  basis  of  the  original  costs  of  physical  prop- 
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erty  acquired  at  dates  of  acquisition  by  Little  Rock  Rail¬ 
way  &  Electric  Company,  is  $357,141.73.  • 

“Central  Heating  &  Manufacturing  Company  $200,000100” 

i 

The  staff  has  included  in  the  original  cost  report  on  the 
electric  properties  of  the  Company  an  amount  of  $200,000.00 
which  is  stated  to  represent  an  overstatement  of  the  plant 
account  of  Central  Heating  &  Manufacturing  Company.  ’(This 
conclusion  is  predicated  on  the  belief  that  Central  Heating 
&  Manufacturing  Company  did  not  receive  any  property  of 
value  for  $200,000.00  capitalized  at  the  time  the  Company’s 
capital  stock  was  issued. 

Central  Heating  &  Manufacturing  Company  owned  and 
operated  steam  heating  properties  in  Little  Rock,  Arkansas. 
The  original  cost  of  the  properties  involved  in  this  acquisi¬ 
tion,  as  shown  by  analysis  of  available  records,  was  $190,- 
339.00.  (See  pp.  28,  31  and  32,  Appendix  I.)  The  difference 
of  $134,661.00  between  costs  to  the  acquiring  utility  of 
$325,000.00,  and  the  original  cost  of  physical  property  of 
$190,339.00,  all  of  which  is  attributable  to  steam  heat  prop¬ 
erty.  | 

The  Company  in  its  filing  with  the  Commission  of  its 
original  cost  studies  included  its  estimate  of  the  original 
cost  of  the  steam  heating  properties  in  Account  39'0 — 
Other  Tangible  Property.  The  recorded  cost  of  the 
6906  steam  heating  properties  should  have  been  classified 
in  Account  108  and  not  in  Account  390. 

i 

“The  Pine  Bluff  Company  $1,637,629.11” 

The  staff  report  states  that  the  accounts  of  The  Pine  Bluff 
Company  as  of  October  31, 1926,  assuming  that  retirements 
of  transportation  plant  made  subsequent  to  October  31, 1926, 
were  correct,  were  inflated  at  least  to  the  extent  of  $1,6$7,- 
629.11  and  classifies  this  amount  to  Account  107 — Electric 
Plant  Adjustments.  j 

The  Pine  Bluff  Company  was  organized  in  March,  1942, 
and  acquired  the  electric  and  railway  properties  of  the  Citi¬ 
zens  Light  &  Transit  Company  and  the  electric  and  water 
properties  of  The  Pine  Bluff  Corporation.  The  proposed 
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adjustment  disregards  the  fact  that  the  properties  acquired 
included  utility  plant  other  than  electric. 

“Write-Up  at  March  22,  1912  $605,730.15” 

The  staff  report  states  that,  on  the  basis  of  available 
documentary  data,  the  original  cost  of  the  acquired  proper¬ 
ties  at  the  date  of  acquisition  by  The  Pine  Bluff  Company 
was  not  in  excess  of  $1,098,031.33  and  accordingly  trans¬ 
ferred  $605,730.15  to  Account  107.  The  original  cost  of  the 
properties  involved  in  this  acquisition  as  shown  by  analysis 
of  available  records  was  $953,309.34.  (See  pp.  36  to  40,  Ap¬ 
pendix  I.)  The  difference  of  $750,452.14  between  cost  to  ac¬ 
quiring  utility  of  $1,703,761.48,  and  the  original  cost  of 
physical  property  of  $953,309.34,  attributable  to  electric 
property  acquired,  on  the  basis  of  original  costs  of  physical 
property,  is  $261,477.20. 

“Write-Up  November  19,  1917  $128,160.00” 

On  November  19,  1917,  the  Board  of  Directors  of  The 
Pine  Bluff  Company  authorized  its  officers  to  enter  into  a 
contract  with  the  Arkansas  Public  Service  Company  for  the 
construction  of  certain  transmission  facilities  from  Pine 
Bluff  to  Stuttgart,  Arkansas,  for  a  consideration  of  $136,- 
000.00  in  cash  and  $100,000.00  par  value  of  the  Company’s 
common  capital  stock.  The  staff  report  states  that  an 
6907  analysis  of  the  work  order  covering  the  construction 
of  the  transmission  line,  as  reflected  in  an  inventory 
and  valuation  of  The  Pine  Bluff  Company,  prepared  by 
Messrs.  Evans  &  Proutt  as  of  January  1,  1923,  indicates 
that  the  actual  construction  cost  was  $107,840.00,  which  re¬ 
sulted  in  an  inflation  in  the  plant  accounts  of  The  Pine  Bluff 
Company  in  the  amount  of  $126,160.00,  and  has  classified 
that  amount  in  Account  107. 

A  correct  analysis  of  the  work  order  covering  the  con¬ 
struction  of  the  transmission  facilities  as  reflected  in  an 
inventory  and  valuation  of  The  Pine  Bluff  Company  pre¬ 
pared  by  Messrs.  Evans  &  Proutt  as  of  January  1, 1923,  in¬ 
dicates  that  the  actual  cost  of  construction  was  $164,984.53, 
and  that  the  resulting  difference  is  not  more  than  $71,015.47. 
(See  p.  39,  Appendix  I.) 
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“Common  Capital  Stock  Issued  Without  Value  $150,00Q.00’, 


The  staff  report  states  that  an  agreement  between  William 
Crooks  and  The  Pine  Bluff  Company  dated  June  1,  1919, 
provided  for  the  employment  of  the  former  as  a  contracting 
engineer  to  purchase  for  the  account  of  the  latter  and|  also 
to  construct  and  install  certain  major  power  plant  improve¬ 
ments,  the  consideration  being  the  cost  of  the  work  plus  1,500 
shares  of  the  common  capital  stock  of  The  Pine  Bluff  Com¬ 
pany  having  a  par  value  of  $150,000.00,  that  Ford,  Bacon 
and  Davis  performed  the  work  contracted  for  by  William 
Crooks  and  were  adequately  compensated;  that  the  agree¬ 
ment  of  June  1, 1919  was  merely  a  medium  for  the  issuance 
of  common  capital  stock  which  ultimately  reverted  to  the 
Couch  interest ;  and  that  it  was  issued  for  no  value.  The 
amount  of  $150,000.00  has  been  classified  in  Account  10fT. 

According  to  the  terms  of  the  agreement  dated  Jujie  1, 
1919,  the  $150,000.00  par  value  of  the  common  stock  of  The 
Pine  Bluff  Company  was  issued  to  William  Crooks  in  pay¬ 
ment  of  certain  engineering  services  that  he  had  rendered 
to  The  Pine  Bluff  Company  over  a  period  of  two  and  jone- 
half  years  for  which  he  had  not  been  reimbursed  up  to  the 
time  of  the  issuance  of  the  common  stock  and  also  for 
his  services  as  the  engineer  in  charge  of  the  installation  of 
additional  machinery  and  equipment  at  the  power  plant  of 
the  company.  This  amount  has  been  included  in  the  com¬ 
pany’s  plant  as  engineering  and  supervision. 

i 

6908  “Unrecorded  Retirements  and  Miscellaneous  Adjust¬ 
ments  $753,738.96” 


According  to  the  staff  report,  studies  by  the  Commission’s 
staff  indicate  that  the  book  cost  of  the  Company’s  Pine  Bluff 
power  station  as  of  October  31,  1926  approximated  $1,1;26,- 
625.39  as  compared  with  a  determined  original  cost  of 
$667,222.28,  a  difference  of  $459,403.11,  that  the  amount  of 
$150,000.00  is  accounted  for  in  the  issuance  of  comijnon 
capital  stock  without  value ;  that  $33,387.08  has  been  incor¬ 
rectly  charged  to  the  cost  of  the  station  and  has  been  trans¬ 
ferred  to  other  accounts;  and  that  the  remaining  amount 
of  $276,016.03  represents  unrecorded  retirements,  mainte- 
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nance  and  removal  costs,  erroneously  capitalized,  and  other 
erroneous  charges  to  plant  account. 

The  Company  is  unable  to  determine  how  the  staff  report 
fixed  the  amount  of  $667,222.28  as  the  original  cost  of  the 
Pine  Bluff  power  plant  as  of  October  31,  1926.  The  Com¬ 
pany  estimated  the  original  cost  of  the  existing  property  as 
of  December  31,  1936,  at  this  plant  and  used  in  this  deter¬ 
mination  to  a  large  extent  original  cost  data  which  was 
available  from  the  predecessor  companies ’  records.  The 
original  cost  of  property  installed  as  of  October  31,  1926, 
and  still  in  existence  is  $1,066,215.00.  The  total  installed 
capacity  at  this  plant  as  of  October  31, 1926,  was  11,450  kw 
giving  a  unit  cost  per  kw  on  the  Company’s  basis  of  $93.00. 
The  original  cost  derived  in  the  staff  report  shows  a  unit 
cost  per  kw  of  only  $59.00,  which  is  unreasonably  low  for  the 
cost  of  constructing  a  plant  of  this  type. 

The  staff  report  further  states  that  against  a  total  cost 
of  $774,043.80  of  the  Pine  Bluff  Street  Railway  property, 
the  Company  has  retired  $280,777.40  and  recommends  the 
transfer  to  other  accounts  of  the  Company  an  amount  of 
$15,543.47,  leaving  a  balance  on  the  books  of  the  Company 
for  the  Pine  Bluff  Street  Railway  property  of  $477,722.93, 
which  is  classified  to  Account  107. 

In  the  Company’s  original  filing  no  amount  was  included 
for  retirement  of  the  Pine  Bluff  Street  Railway  property, 
it  having  been  thought  that  this  property  had  been  retired 
substantially  at  book  cost.  Subsequent  study  and  review, 
however,  has  disclosed  that  this  was  not  the  case  and  a 
detailed  study  of  the  cost  of  this  property  and  retirements 
which  have  been  made  indicates  that  there  still  re- 
6909  mains  in  the  Company’s  plant  account  an  amount  of 
$281,766.15  applying  to  this  property.  This  amount 
was  determined  in  the  following  manner : 

The  Pine  Bluff  Company  acquired  the  properties  of  the 
Citizens  Light  and  Transit  Company,  consisting  of  the 
street  railway  system  and  electric  distribution  system  in 
Pine  Bluff,  as  of  March  22, 1912.  The  purchase  price  of  the 
properties  was  $300,000.00  and  this  amount  was  entered  in 
the  plant  account  of  The  Pine  Bluff  Company.  From  such 


information  as  is  available,  this  cost  may  be  segregated  as 
follows : 

Electric  distribution  system .  $50,000.00 

Car  barns  now  used  as  general  store¬ 
room  and  garage . . .  36,000.(^0 

Street  railway  system .  214,000.0p 

Total  . ; .  $300, 000.0b 

'  '  ! 

The  Pine  Bluff  Company  charged  to  plant  account 
$3,761.48  representing  net  liabilities  assumed,  of  which 
amount  $844.38  is  allocable  to  railway  department.  Finan¬ 
cial  reports  and  other  data  indicate  that  net  additions  to 
railway  property  made  by  The  Pine  Bluff  Company  from 
March  22, 1912,  to  October  31, 1926,  amounted  to  $277,4^7.02. 
The  Arkansas  Power  &  Light  Company  acquired  the  rail¬ 
way  property  as  of  October  31, 1926,  and  between  thatj  date 
and  the  date  of  abandonment  made  additions  in  the  net 
amount  of  $59,038.41.  The  total  of  the  above  items  is  $557,- 
068.55.  The  railway  system  was  converted  to  motor  b^is  in 
1930  and  the  total  retirements  of  railway  property  made  on 
this  Company’s  books  amounted  to  $275,302.40,  leaving  the 
balance  indicated  above  of  $281,766.15.  This  amounti  was 
classified  to  Account  250 — Retirement  Reserve  (see  page 
66,  Appendix  I).  f 

4.  There  is  no  difference  of  opinion  between  the  Com¬ 
pany  and  the  Commission’s  staff  as  to  the  amount  of  $£54,- 
442.06,  referred  to  in  paragraph  (d)  under  (xi)  and  more 
fully  described  at  page  30  of  the  staff  report.  The  £taff 
report  classifies  this  amount  to  Account  107  and  thereafter 
recommends  that  it  be  disposed  of  by  charging  to  Accpunt 
151,  Capital  Stock  Expense.  In  the  original  filing  by]  the 
Company,  this  amount  was  transferred  directly  to  Account 
151,  as  is  now  recommended  in  the  staff  report  and  is  simi¬ 
larly  treated  in  Appendix  I. 

5.  Paragraph  denominated  (e)  under  (xi)  refers  to  the 
amount  of  $613,567.36,  stated  to  be  the  correction  of  re¬ 
corded  retirements  discussed  more  fully  at  page  31  of1  the 
staff  report.  This  amount  was  included  in  the  item  of  $995,- 
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306.09,  subsequently  adjusted  to  $560,409.90  (see  p.  66, 
Appendix  I),  classified  by  the  Company  in  its  original  filing 
in  Account  107  and  which  it  proposed  to  clear  by  charging 
Account  250 — Retirement  Reserve. 

IV.  Paragraph  denominated  (i)  of  said  report  states  that 
the  staff  has  established  $1,108,440.24  in  Account  100.5, 
Electric  Plant  Acquisition  Adjustments,  and  $16,610,196.85 
in  Account  107,  Electric  Plant  Adjustments,  as  more  fully 
set  forth  in  the  staff  report  at  pages  18  to  31,  inclusive. 
6911  The  amount  established  by  the  staff  report  in 
Account  107  is  the  aggregate  of  the  amounts  dis¬ 
cussed  in  paragraphs  (a)  and  (b)  under  (xi)  which  have 
already  been  fully  discussed  herein. 

The  amount  of  $1,108,440.24,  established  in  Account  100.5, 
is  derived  from  three  acquisitions  discussed  in  the  staff 
report  at  pages  29  and  30  and  these  transactions  and  the 
result  of  the  Company’s  investigation  of  the  statements  in 
the  staff  report  in  regard  thereto  are  set  forth  as  follows : 

“Acquisition  of  Harrisburg-Weiner  Transmission  Line 
and  Weiner  Distribution  System — $13,500.00” 

In  accordance  with  a  contract  dated  March  15,  1927, 
between  the  Company  and  Arkansas  Public  Service  Com¬ 
pany,  the  Company  acquired  the  Harrisburg-Weiner  trans¬ 
mission  line  and  the  distribution  system  in  Weiner,  Arkan¬ 
sas,  for  a  cash  consideration  of  $45,000.00.  The  contract 
provided  for  the  payment  of  a  sum  of  cash  which  was  equal 
to  the  replacement  value  of  the  property  as  agreed  upon 
between  the  parties  plus  the  sum  of  $13,500.00  in  cash.  The 
staff  report  states  that  no  attempt  was  made  to  determine 
the  original  cost  of  the  property  acquired  and  have  classi¬ 
fied  in  Account  100.5,  $13,500.00,  stating  that  such  amount 
might  represent  the  cost  of  territorial  rights  acquired. 

The  total  cost  to  the  Company  of  the  above  property  was 
$46,424.54  and  the  estimated  original  cost  thereof  is  $31,- 
500.00,  leaving  a  balance  of  $14,924.54  which  has  been  classi¬ 
fied  in  Account  100.5. 

“Acquisition  of  Atkins  Electric  Plant  and  Distribution 

System  $34,266.89” 

On  April  17,  1930,  the  Company  acquired  from  W.  R. 


Roddy,  nominee,  the  electric  plant  and  distribution  system 
in  Atkins,  Arkansas,  for  a  cash  consideration  of  $64,000.00. 
Incidental  expenses  in  connection  with  the  acquisition 
amounted  to  $266.89.  The  staff  obtained  an  estimate  of 
original  cost  in  the  amount  of  $30,000.00  from  a  member  of 
the  family  from  whom  the  property  was  purchased  by  W.  R. 
Roddy  and  classified  in  Account  100.5,  the  balance  of 
$34,266.89.  | 

The  Company  estimates  the  original  cost  of  the  property 
acquired  to  be  $30,345.65  and  has  classified  in  Account  100.5 
the  remaining  amount  of  $33,921.24.  i 

6912  u  Acquisition  of  Wilson  Power  and  Light  Company 

$1,060,673.35” 

In  accordance  with  an  agreement  dated  May  1,  193lj  be¬ 
tween  the  Company  and  W.  W.  Staplin,  a  nominee  of  Elec¬ 
tric  Power  &  Light  Corporation,  the  Company  acquired  all 
of  the  properties  and  assets  of  the  Wilson  Power  and  Light 
Company,  with  the  exception  of  certain  milling  properties 
as  of  April  30,  1931,  for  a  consideration  of  $1,178,861.5^  in 
cash  and  the  assumption  of  certain  indebtedness  of  the  com¬ 
pany.  The  net  cost  of  the  physical  properties  and  other 
assets  acquired,  as  reflected  in  the  plant  account  of  the 
Company,  amounted  to  $1,621,277.87.  The  staff  report 
states  that  the  original  cost  of  the  properties  acquired  was 
not  in  excess  of  $560,604.52  and  an  amount  of  $1,060,67$.35 
was  classified  in  Account  100.5. 

The  original  cost  of  the  properties  involved  in  this  acqui¬ 
sition  as  shown  by  analysis  of  available  records,  was  $6§2.- 
608.03.  (See  pp.  57  to  59,  Appendix  I.)  Of  the  difference 
of  $988,669.84,  between  cost  to  acquiring  utility  of  $1,6$1,- 
277.87  and  the  original  cost  of  physical  property  in  the 
amount  of  $632,608.03,  $50,299.01  represents  excess  clpst 
over  *  ‘System  Cost”  and  the  balance  of  $938,370.83  should 
be  classified  in  Account  100.5. 

•  •••••• 


VI.  Paragraph  (B)  (ii)  in  the  Commission’s  order  re¬ 
quires  the  Company  to  show  cause  why  it  should  not  dis¬ 
pose  of  certain  amounts  set  out  in  detail  in  the  report. 
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The  particular  amounts  and  the  answer  of  the  Company 
in  regard  thereto  is  as  follows : 

The  staff  report  recommends  that  the  amount  of  $1,497,- 
546.00,  stated  to  represent  debt  discount  and  expense 
incurred  in  connection  with  the  issuance  as  of  Octo- 
6916  ber  1, 1926,  of  $18,000,000.00  principal  amount  of  first 
and  refunding  mortgage  bonds,  5%,  due  1956,  be 
charged  to  Account  271,  Earned  Surplus,  as  to  that  portion 
applicable  to  the  expired  life  of  the  bonds ;  and  that  the  bal¬ 
ance  be  charged  to  Account  140,  Unamortized  Debt  and  Dis¬ 
count  Expense,  for  the  purpose  of  amortizing  that  balance 
in  equal  monthly  charges  over  the  remaining  life  of  the 
bonds. 

That  amount  plus  an  additional  amount  of  $2,150,267.92 
was  so  disposed  of  by  charges  to  the  accounts  recommended, 
by  a  journal  entry  entered  by  the  Company  in  1939,  which 
was  exhibited  to  members  of  the  Commission’s  staff  when 
they  were  engaged  in  their  examination  of  the  Company’s 
plant  reclassification  studies.  A  copy  of  that  journal  entry 
is  attached  hereto  as  Exhibit  No.  1. 

•  •••••• 

The  Company  is  willing  to  transfer  the  amount  of 
$254,442.06  of  capital  stock  expense,  included  in  its  plant 
account,  to  Account  151,  Capital  Stock  Expense,  as  recom¬ 
mended  by  the  staff  and  as  was  indicated  in  the  Company’s 
original  filing. 

The  amount  of  $613,567.36,  stated  to  represent  a  partial 
accounting  of  unrecorded  retirements  in  the  staff  report, 
has  been  corrected  by  the  Company  to  $560,409.90  as  shown 
on  page  16  hereof  and  page  66  of  Appendix  I.  The  Company 
is  willing  to  dispose  of  said  amount  of  $560,409.90  by  charg¬ 
ing  Account  250,  Reserve  for  Depreciation,  as  the  staff 
recommends  and  as  was  indicated  in  the  Company’s  original 
filing. 

VII.  Paragraph  (B)  (iii)  of  the  Commission’s  order 
requires  the  Company  to  show  cause  why  the  Company 
should  not  “submit  plans  for  the  disposition  of  the  balance 
of  $14,207,681.43  established  in  Account  107  and  of  $1,108,- 
440.24  established  in  Account  100.5”. 
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As  hereinbefore  shown,  the  amount  stated  by  the  staff 
to  be  properly  classifiable  to  Account  107  is  erroneous. 
Such  reclassification  does  not  consider  cost  to  the  accounting 
utility  or  “system  cost”,  but  arbitrarily  assumes  that  leer- 
tain  costs  shown  on  the  books  of  predecessor  (jom- 
6917  panies  represent  cost  to  the  Company.  If  cost  t<^  the 
Company,  determined  in  accordance  with  the  pro¬ 
visions  of  Electric  Plant  Accounts  Instruction  3,  is  con- 
sidered  to  be  restricted  to  cost  to  the  Company  of  property 
constructed  or  acquired  from  non-associated  companies, 
and  the  cost  to  associated  companies,  as  defined  in  definition 
5  of  the  System  of  Accounts,  of  property  acquired  by  the 
Company  from  associated  companies,  an  amount  of  $2,7j21,- 
690.39,  determined  upon  the  bases  as  set  forth  herein  and  in 
Appendix  I,  may  be  classified  in  Account  107.  Said  amount 
is  the  maximum  amount  which  may  properly  be  reclassified 
in  Account  107,  Electric  Plant  Adjustments,  under  the  Com¬ 
mission  ’s  System  of  Accounts  as  interpreted  by  the  Com¬ 
mission’s  orders  and  opinions  or  as  interpreted  by  the 
Commission’s  staff  in  its  request  for  a  study  similar  to  tfiat 
included  in  Appendix  I. 

Of  the  amount  of  $8,577,223.99  which  the  staff  repbrt 
proposes  to  include  in  Account  107,  the  Company  ikas 
admitted  that  an  amount  of  $450,000  is  properly  so  classified 
(p.  33).  The  difference  of  $8,127,223.99  represents  costs  to 
the  Company,  determined  in  accordance  with  the  pro¬ 
visions  of  the  system  of  accounts  as  interpreted  by  the  Com¬ 
mission.  Substantial  amounts  of  said  difference  are 
properly  classified  in  Account  100.1,  Electric  Plant  in  Serv¬ 
ice,  or  in  other  balance  sheet  accounts  as  set  forth  herein  apd 
in  Appendix  I.  Page  67  of  Appendix  I  summarizes  analyses 
of  all  acquisitions  made  by  the  Company  upon  the  account¬ 
ing  bases  suggested  by  the  Commission’s  staff  and  on  su^h 
bases,  reclassifies  $6,798,278.05  in  Account  100.5.  This  sum¬ 
mary  includes  acquisitions  additional  to  those  referred  ito 
and  discussed  in  the  staff  report.  Said  amount  represents 
the  cost  of  assets  of  continuing  value  and  a  prudent  invest¬ 
ment  of  the  Company  made  in  the  public  interest.  It  does 
not  appear  from  the  staff  report  or  the  records  of  the  Com¬ 
pany,  or  from  any  facts  known  to  the  Company,  that  any 
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part  of  the  property  and  asset  values  acquired  by  the  Com¬ 
pany  at  such  cost  have  been  lost.  The  value  of  the  Com¬ 
pany’s  electric  plant  so  reclassified  in  Appendix  I  is  not 
less  than  the  amount  included  in  Accounts  100.1-100.5,  as 
shown  at  page  67  of  Appendix  I.  The  present  value  of  all 
the  Company’s  electric  plant,  including  net  additions  made 
since  December  31,  1936,  and  considering  the  original  cost 
of  construction  of  such  plant,  the  cost  thereof  to  the 
6918  Company,  the  present  as  compared  with  the  original 
cost  of  construction,  the  depreciation  in  the  property, 
the  earnings  from  operation,  the  service  rendered,  the  pros¬ 
pects  of  future  operations,  and  other  criteria  of  value,  has 
been  determined  by  the  Company  to  be  and  is  not  less  than 
$53,500,000.  The  Company  has  no  plan  to  dispose  of  said 
amount  of  $6,798,278.05  or  any  amount  representing  a 
prudent  investment,  except  as  and  until  it  appears  that  the 
property  and  the  asset  values  acquired  by  the  Company 
at  such  cost  have  been  lost. 

The  properties  acquired  by  the  Company  were  not 
acquired  on  the  basis  of  amounts  recorded  in  the  plant 
accounts  of  predecessor  companies.  A  substantial  portion 
of  the  property  included  in  the  operating  units  or  systems 
acquired  by  the  Company  and  remaining  in  service  had  a 
structural  value  at  time  of  acquisition  which  substantially 
exceeded  the  original  cost  of  construction.  Each  of  the 
electric  operating  systems  acquired  by  the  Company  had 
an  established  business  at  time  of  acquisition,  with  custo¬ 
mers  and  load  attached,  trained  and  experienced  operating 
personnel,  coordinated  plant  and  system  operations,  a  value 
as  a  going  concern,  and  other  intangible  assets  which  were 
acquired  bv  the  Company  as  valuable  property  rights.  The 
Company,  in  acquiring  and  integrating  such  properties,  and 
constructing  the  additional  property  and  facilities  which 
added  new  power  sources  and  developed  the  major  trans¬ 
mission  and  distribution  network,  created  a  new  intercon¬ 
nected  electric  system  which  differed  substantially  from  the 
electric  facilities  in  such  territory  prior  to  the  organiza¬ 
tion  of  the  Company,  with  the  added  values  in  load  and  load 
diversity,  ability  to  use  most  economical  sources  of  power, 
adequacy  and  reliability  of  service,  availability  of  service 


141 


throughout  the  territory,  economies  in  construction  and 
operation,  efficiency  of  operation,  and  in  the  greater  usfe  of 
existing  facilities  acquired  in  place  in  their  respective 
localities  and  situations,  which  were  realizable  in  the  Com¬ 
plete  integration  of  the  separate  properties  or  operating 
systems  in  the  new  system. 

The  Company  adopts  and  incorporates  herein,  by  refer¬ 
ence,  the  Statement  “A”  of  the  Company  which  was  filed 
with  the  Commission  for  a  more  detailed  statement  of  facts 
relating  to  values  acquired  in  the  integration  of  the  Com¬ 
pany’s  system. 

6919  Subsequent  to  1936,  the  Company  has  continue^  to 
carry  forward  its  program  of  interconnection  $nd 
integration,  having  completed  the  necessary  transmission 
lines  to  connect  to  the  integrated  system  the  properties  in 
the  northwest  section  of  the  State,  which  were  previously 
isolated;  having  completed  a  30,000-kw.  steam  electric 
plant  using  processed  sour  gas  as  fuel,  and  having  (de¬ 
veloped  a  power  pool  consisting  of  ten  major  companies  for 
serving  large  blocks  of  power  to  Defense  Plants  located 
in  the  area. 

VIII.  The  Company  has  issued  and  outstanding  the  fol¬ 
lowing  securities: 

I 

First  and  refunding  mortgage  gold  bonds: 

I 

Principal 
Amount  or 
Number  of  Shares  j 


5%  Series  due  1956  . 

$31,800,000 

2.88%  Series  due  1956  . 

$ 

286,000 

2.73%  Series  due  1959  . 

$ 

191,000  j 

Capital  stock  (no  par  value)  issued 

j 

and  outstanding: 

i 

$7  preferred . 

95,520 

$6  preferred . 

46,140  ! 

Common  . 

1,233,638 

These  securities  were  issued  in  exchange  for  property 
or  to  obtain  funds  with  which  to  acquire  and  construct 
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property,  and  are  now  fnlly  supported  by  the  present  value 
of  the  Company’s  assets.  Each  of  its  security  issues  has 
been  approved  by  the  regulatory  authorities  of  Arkansas. 
The  electric  plant  of  the  Company  was  planned,  designed 
and  acquired  or  constructed  in  reliance  upon  the  law  of 
the  state  of  Arkansas  and  the  fair  value  of  such  electric 
plant  as  determinable  under  the  law  of  Arkansas  and  by 
the  duly  constituted  regulatory  authorities  and  courts  of 
that  state.  Its  securities  have  been  sold  and  the  investment 
made  in  its  electric  plant  upon  such  basis.  Disposition 
from  the  asset  accounts  of  the  Company  in  its  fundamental 
books  of  account  of  the  amounts  of  actual  cost  to  it,  pro¬ 
posed  in  the  staff  report  and  apparently  proposed  in  the 
Commission’s  order,  would  improperly  reflect  a  loss 
6920  of  surplus  and  an  impairment  of  capital  which  the 
Company  has  not  suffered,  and  might  prevent  the 
declaration  and  payment  of  dividends  lawfully  earned  upon 
the  capital  stock  of  the  Company. 

A  substantial  portion  of  the  Company’s  securities,  in¬ 
cluding  approximately  45,000  shares  of  the  preferred  stock 
of  the  Company,  are  held  by  thousands  of  persons  residing 
in  this  territory,  a  majority  of  whom  are  customers  of  the 
Company.  The  effect  of  such  disposition  therefore  would 
be  to  impair  the  credit  of  the  Company  and  its  customer  and 
public  relations. 

IX.  The  Company’s  activities  and  operations  are  subject 
to  comprehensive  regulation  by  authority  constituted  by 
the  State  of  Arkansas,  as  to  rates,  adequacy  of  service,  is¬ 
suance  of  securities,  accounting,  contracts  with  affiliated 
interests,  and  every  other  aspect  of  its  business  which  con¬ 
cerns  the  general  public. 

The  Commission  is  without  authority  of  law  to  require 
that  the  general  corporate  and  fundamental  books  of  ac¬ 
count  of  the  Company  be  recast  to  conform  to  the  recom¬ 
mendations  set  forth  in  the  staff  report  or  to  the  Commis¬ 
sion’s  system  of  accounts,  as  interpreted  by  the  Commission, 
or  authority  to  compel  the  elimination  from  the  Company’s 
general  corporate  and  fundamental  books  of  account  of  any 
amount  fully  supported  by  the  present  value  of  the  Com¬ 
pany’s  assets,  even  though  such  amount  may  be  in  excess 
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of  the  Commission’s  determination  of  “original”  or  otjher 
cost.  Regulatory  control  of  the  Company’s  general  Cor¬ 
porate  and  fundamental  books  of  account  is  expected  in  the 
grant  of  powers  made  to  the  Commission  in  the  Federal 
Power  Act  and  expressly  reserved  to  state  authority,  j  A 
substantial  portion  of  the  assets  of  the  Company  comprises 
gas,  motor  coach,  street  railway,  and  other  non-electric 
facilities  or  properties  which  are  not  a  part  of  elect|ric 
plant  and  are  not  subject  to  the  jurisdiction  of  the  Com¬ 
mission  and,  as  herein  stated  a  substantial  amount  of  the 
staff’s  proposed  adjustments  relate  to  non-electric  prop¬ 
erty.  In  addition,  the  major  part  of  the  Company’s  electric 
plant  comprises  facilities  used  for  the  generation  of  electric 
energy  or  in  local  distribution  or  used  only  for  the  trans¬ 
mission  of  electric  energy  in  intra-state  commerce 
6921  or  consumed  wholly  by  the  transmitter,  which  by  tjhe 
express  provisions  of  Section  201(b)  of  the  Federal 
Power  Act  are  excepted  from  the  jurisdiction  of  the  Com¬ 
mission  sought  to  be  exercised  in  this  proceeding. 

X.  The  Commission  is  without  authority  of  law,  byja 
retroactive  application  of  its  rules  which  ignores  all  ques¬ 
tions  of  value,  of  legality,  and  of  cost  entering  into  a  trans¬ 
action  at  the  time  of  its  occurrence,  according  to  the  lay 
of  the  jurisdictions  to  which  it  was  then  subject,  to  require 
elimination  from  the  general  corporate  and  fundamental 
books  of  account  of  the  Company  of  asset  values  lawfully 
established  in  such  accounts  long  prior  to  the  time  the  Com¬ 
mission  was  granted  any  authority  with  respect  to  such 
accounts,  or  of  asset  values  now  established  in  its  accounts 
in  accordance  with  the  law  and  regulations  of  the  State 
of  Arkansas. 

.  XI.  The  Commission  is  without  authority  of  law,  in  any 
event,  to  require  the  Company  to  dispose  of  amounts  noyr 
recorded  in  its  asset  accounts,  without  proof  that  related 
asset  values  have  been  lost  to  an  equivalent  amount,  and 
thereby  to  require  the  Company  to  reflect  or  indicate  a  loss 
of  asset  values  which  it  has  not  suffered  or  to  require  th$ 
Company  to  readjust  or  recast  its  fundamental  books  an4 
accounts  so  as  to  record  its  assets  on  such  books  and  ac-j 
counts  at  less  than  their  actual  cost  and  their  present  valued 
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XII.  A  requirement  of  the  Commission  that  the  Company- 
write  out  of  its  general  corporate  and  fundamental  books 
of  account  the  said  amounts  of  $14,207,681.43  and  $1,108,- 
440.24  referred  to  in  paragraph  (B)(iii)  of  the  Commis¬ 
sion’s  order  would  be  without  authority  of  law,  contravene 
Article  V  of  the  Amendments  to  the  Constitution  of  the 
United  States  and  take  the  Company’s  property  without 
due  process  of  law,  and  constitute  the  taking  of  property 
for  a  public  purpose  without  payment  of  just  compensation, 
contravene  Article  X  of  the  Amendments  to  the  Constitu¬ 
tion  of  the  United  States  and  infringe  upon  the  regulatory 
authority  thereby  and  in  the  Act  reserved  to  the  states, 
and  violate  Sections  1  and  2  of  Article  III  of  the  Constitu¬ 
tion,  requiring  judicial  determination  of  fundamental  ques¬ 
tions  of  fact  and  law,  as  set  forth  in  paragraphs  VII,  VIII, 

IX,  X,  XI  and  XII  above. 

6922  The  Federal  Power  Act,  if  construed  to  authorize 

the  Commission  to  require  such  disposition,  is  in 
such  respect  invalid  and  in  violation  of  each  of  said  con¬ 
stitutional  provisions. 

XIII.  Further  answering,  the  Company  states  that  the 
requirement  of  paragraph  (C)  of  the  order,  that  the  Com¬ 
pany’s  response  be  in  the  form  of  an  offer  to  prove  and 
set  forth  with  particularity  the  facts  upon  which  it  relies,  is 
a  requirement  which  cannot  be  reasonably  complied  with 
in  substantially  greater  detail  than  is  herein  set  forth. 
The  staff  report  sets  out  certain  adjustments,  the  amounts 
of  which  the  Company  is  unable  to  reconcile  due  to  the  fact 
that  the  Company  does  not  know  the  data  and  information 
from  which  the  adjustments  were  estimated.  The  general 
statements  in  the  order  and  in  the  staff  report  do  not 
adequately  inform  the  Company  of  the  matters  which  it  is 
called  upon  to  answer,  and  do  not  detail  or  set  forth  with 
particularity  the  facts  to  which  they  are  related  or  upon 
which  they  are  based,  or  the  bases  of  the  staff’s  underlying 
estimates  and  assumptions.  In  order  that  the  Company 
may  have  full  information  with  respect  to  these  adjust- 
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ments,  it  is  requested  that  the  staff’s  working  papers  be 
made  available  for  inspection. 

The  Company  states  that  it  has  met  the  requirements  of 
said  order  and  has  answered  the  statements  in  the  staff 
report  in  regard  to  the  matters  contained  therein  as  fully 
as  is  reasonably  possible  under  the  circumstances.  How¬ 
ever,  many  transactions  in  the  report  and  discussed  in  this 
response  occurred  many  years  ago,  and  in  many  easels  the 
records  now  available  are  so  incomplete  that  a  response 
cannot  now  be  made  thereto  in  complete  detail.  Further, 
a  complete  factual  description  or  analysis  of  the  transac¬ 
tions  mentioned  in  the  staff  report  and  discussed  herein 
would  require  the  incorporation  in  this  response  of  aj  vol¬ 
ume  of  books,  reports,  contracts,  security  and  other  records, 
or  a  detailed  statement  in  respect  thereto  which  cannot  rea¬ 
sonably  be  incorporated  herein.  A  requirement  that  the 
Company  set  forth  with  particularity  all  of  the  detailed 
and  underlying  facts  which  support  its  studies,  determina¬ 
tions,  and  the  statements  herein  made,  which  the  Company 
might  properly  introduce  in  evidence  upon  a  hearing,  is 
arbitrary,  does  not  afford  an  opportunity  to  be  heard,  and 
denies  due  process  of  law  to  the  Company. 

6923  The  Company  offers  to  prove  the  matters  and 
facts  herein  set  forth. 

I 

Wherefore  the  Company  requests  that  if  the  statements 
contained  in  this  response  are  not  accepted  as  true  by  the 
Commission,  it  be  given  a  hearing  and  an  opportunity  to 
cross-examine  the  members  of  the  Commission’s  staff 
responsible  for  the  staff  report,  and  to  introduce  or  ojffer 
in  evidence  such  detailed  working  papers,  figures  and  other 
supporting  proof  as  may  be  necessary  to  substantiate  the 
statements  of  the  Company  herein  (Tr.  V.  21,  p.  6871  )j 

“The  response  was  signed  and  verified  by  J.  L.  Bojlie, 
Treasurer,  and  among  those  listed  as  of  counsel  for  the 
Company  is  the  firm  ‘House,  Moses  &  Holmes’  ”  (Tr.j  V. 
21,  p.  6923).  j 
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6924  Appendix  I 

Arkansas  Power  &  Light  Company 

Classification  of  Amounts  Recorded  in  Electric  Plant  Ac¬ 
counts  of  the  Company  and  Its  Predecessors  to  Pre¬ 
scribed  Summary  Accounts  (to  the  Extent  of  Record 
Information  Presently  Available) — As  of  December  31, 
1936  (Tr.  V.  21,  p.  6924). 

•  •••••• 

6926  Summary  of  Initial  Acquisition  as  of  October  1, 1926, 

and  as  of  October  31, 1926  (Tr.  V.  21,  p.  6926). 

•  •••••• 

6927  In  accordance  with  an  agreement  dated  October 
13, 1926,  Arkansas  Power  &  Light  Company  acquired 

the  properties  of  the  following  companies,  as  of  October 
31,  1926: 

Arkansas  Light  and  Power  Company. 

Arkansas  Central  Power  Company. 

East  Arkansas  Power  &  Light  Company. 

The  Pine  Bluff  Company  (Tr.  V.  21,  p.  6927). 

•  •••••• 

6932  Acquisition  of  Ozark  Construction  Company 

Two  appraisals  of  the  properties  were  available,  one 
made  by  J.  L.  Longino,  Chief  Engineer  of  the  Arkansas 
Light  and  Power  Company  (Tr.  V.  21,  p.  6932). 

•  •••••• 

6934  Acquisition  from  Arkansas  Public  Service  Company 
(Tr.  V.  21,  p.  6934). 

•  •••••• 

6936  The  properties  acquired  from  the  Arkansas  Public 
Service  Company,  located  as  they  were  in  the  heart 
of  the  Grand  Prairie  rice  field  and  already  connected  to  the 
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Arkansas  Light  and  Power  Company’s  transmission  net¬ 
work,  formed  a  particularly  valuable  addition  to  the  Com¬ 
pany’s  system.  The  electric  load  in  the  territory,  both  rice 
field  pumping  and  other,  has  been  developed  until  at  present 
this  section  furnishes  a  considerable  portion  of  the  Com¬ 
pany’s  electric  revenue  (Tr.  V.  21,  p.  6936). 

•  •  •  •  •  •  •  j 

i 

6937  Acquisition  from  Caddo  River  Power  and  Irrigation 

Company  j 

•  *  «  •  «  •  •  | 

I 

6938  The  following  letter  was  written  to  the  Boaij-d  of 
Directors  of  Arkansas  Light  and  Power  Company 

by  Ford,  Bacon  &  Davis  about  the  date  of  acquisition  t 

“New  York,  February  28,  19^3. 

Board  of  Directors,  Arkansas  Light  &  Power  Company, 
Pine  Bluff,  Arkansas 

7  i 

Dear  Sirs  : 

.  I 

As  agreed  we  have  investigated  the  value  of  the  water 
rights  of  the  Caddo  River  Power  &  Irrigation  Company  on 
the  Ouachita  River,  Arkansas.  Our  estimates  of  the  value 
are  based  on  the  assumption  that  power  of  the  river  is  de¬ 
veloped  by  your  Company  under  a  license  issued  by  the 
Federal  Power  Commission,  covering  the  following  proj¬ 
ects  :  j 

Remmel  Project .  6,000  k.w.  ultimate  capacity 

Hot  Springs  Project  ..  30,000  “  “  “ 

Blanco  Springs  Project  30,000  “  “  “  | 

The  value  of  the  water  rights  on  any  river  can  exist  oply 
by  virtue  of  the  use  to  which  the  power  of  the  river  may 
be  put.  The  Arkansas  Light  and  Power  Company  how 
faces  the  alternative  of  providing  for  future  loads  either 
through  the  initiation  of  an  extensive  program  of  steam 
plant  construction,  or  through  the  development  of  the 
Ouachita  River  in  conjunction  with  its  present  steam  plants. 
Large  future  savings  will  accrue  to  the  benefit  of  the 
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Arkansas  Light  &  Power  Company  if  it  develops  the  water 
power  projects  on  the  Ouachita  River.  The  present  value 
of  such  savings  is,  in  our  opinion,  a  conservative  measure 
of  the  value  of  the  water  rights  to  your  Company.  We  esti¬ 
mate  and  believe  that  the  water  rights  on  the  Ouachita 
River  on  the  basis  of  development  outlined  above,  have 
a  value  to  your  Company  in  excess  of  $2,500,000.00. 

In  making  estimates  of  future  savings  there  have  been 
included  in  water  power  costs  an  allowance  for  the  expenses 
already  incurred  in  exploration,  studies,  reports,  surveys 
and  purchase  of  land.  Accordingly  such  elements  of  ex¬ 
pense  have  a  value  separate  from  the  water  rights  equal 
to  their  actual  cost  as  disclosed  by  the  books  of  the  Caddo 
River  Power  &  Irrigation  Company. 


gir.lr 


Very  truly  yours, 

(Signed)  Ford,  Bacon  &  Davis  Inc.” 

(Tr.  V.  21,  p.  6938). 


•  •  • 


6941  Other  Acquisitions,  Sales  and  Certain  Common  Stock 
Issuances  (Tr.  V.  21,  p.  6941) 


•  •  • 


6944  The  properties  included  in  these  miscellaneous 
acquisitions  which  were  retained,  particularly  the 
electric  and  water  properties,  were  located  generally  on  the 
existing  or  contemplated  transmission  network  and  were 
therefore  capable  of  being  served  economically  from  this 
network.  Newport,  El  Dorado,  Morrilton,  Wynne  and  some 
of  the  smaller  communities  have  shown  substantial  growth 
with  an  attendant  increase  in  electric  and  water  business. 
Consequently  these  acquisitions  generally  formed  valuable 
additions  to  the  Company’s  statewide  system  (Tr.  V.  21,  p. 
6944). 

6951  Net  Plant  Additions — September  1,  1914  to  October 
31, 1926  (Tr.V.  21,  p.  6951) 

•  •••••• 
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6952  During  the  period  covered  by  these  additions  the 
Arkansas  Light  and  Power  Company  made  improve¬ 
ments  to  the  properties  acquired  and  proceeded  with  a  Com¬ 
prehensive  program  of  providing  economical  sources  of 
power  supply  and  constructing  a  transmission  network  for 
furnishing  economical  service  to  its  customers  in  the  pities 
and  towns  and  the  rural  districts. 
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The  Arkansas  Central  Power  Company  was  organized 
in  April,  1923,  by  National  Power  &  Light  Company,  a  mem¬ 
ber  of  the  Electric  Bond  and  Share  Company  system,  to 
acquire  the  properties  and  other  assets  of  the  Little  Bock 
Bailway  and  Electric  Company  and  its  subsidiary,  the 
Central  Heating  and  Manufacturing  Company. 

At  the  organization  of  National  Power  &  Light  Company, 
16,175  shares  of  common  stock  and  6,015  shares  of  preferred 
stock  of  the  Little  Bock  Bailway  and  Electric  Company 
were  acquired  with  others  in  what  is  usually  termed  a 
‘ ‘group”  or  “basket”  purchase.  The  acquisition  of  these 
securities  gave  National  Power  &  Light  Company  control 
of  the  Little  Bock  Bailway  and  Electric  Company.  During 
1922  and  1923  National  Power  &  Light  Company  purchased 
additional  shares  of  the  capital  stocks  and  other  securities 
of  Little  Bock  Bailway  and  Electric  Company. 

•  •••••• 


6955  Arkansas  Central  Power  Company  Plant  Account 
Balance — October  31, 1926 

For  the  purpose  of  this  study  the  plant  account  balance  of 
Arkansas  Central  Power  Company  as  of  October  31,  1926, 
is  considered  as  consisting  of  the  following  groups : 


Little  Rock  Railway  &  Electric  Company  Plant  Account 
balance  pins  land  carried  in  investments  at  July  31, 

1921  . .. . . . .  $7,479,827.50 

Net  Plant  Additions — Little  Rock  Railway  and  Electric 

Company — August  1, 1921  to  March  31,  1923  .  225,694.15 

Acquisition  of  Central  Heating  &  Manufacturing  Com¬ 
pany  .  325,000.00 

Difference  between  opening  plant  account  of  Arkansas 
Central  Power  Company  and  closing  plant  account  of 
Little  Rock  Railway  &  Electric  Company  plus  Central 
Heating  &  Manufacturing  Company  recorded  costs .  1,864,929.35 


Sub-Total .  9,895,451.00 

Net  plant  additions  by  Arkansas  Central  Power  Com¬ 
pany— April  1,  1923  to  October  31,  1926 .  1,945,581.89 


Total  plant  account  balance* — October  31,  1926 .  $11,841,032.89 
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No  construction  cost  records  of  the  Little  Eock  Railway 
&  Electric  Company  or  the  Arkansas  Central  Power  Com¬ 
pany,  which  are  in  any  sense  complete,  are  now  available 
and  consequently  it  was  impossible  to  segregate  the  plant 
account  by  departments  and  summary  classified  accounts 
on  the  basis  of  book  records.  The  segregation  was  there¬ 
fore  made  on  the  basis  of  such  fragmentary  records  as  were 
available,  including  copies  of  financial  reports  for  certain 
years,  audit  reports,  valuations,  etc.  The  plant  account  of 
the  Arkansas  Central  Power  Company  as  of  Octobeit  31, 
1926,  in  the  amount  of  $11,841,032.89,  has  therefore  j)een 
classified  on  the  basis  outlined  as  follows : 

6956  Little  Eock  Railway  &  Electric  Company  as  of  July 
31,  1921 

Such  fragmentary  records  as  are  now  available,  inducting 
copies  of  financial  reports  for  certain  years,  provide  <Jata 
which  shows  the  opening  plant  account  balance  of  the  Little 
Eock  Railway  and  Electric  Company  to  have  been  $3,2^2,- 
379.17  as  of  March  17,  1903 ;  net  plant  additions,  March  18, 
1903,  to  July  31,  1921,  $4,277,448.33,  giving  a  balanc^  of 
$7,479,827.50  as  of  July  31,  1921,  as  shown  on  Statement 
No.  lb.  I 

Due  to  the  impossibility  of  obtaining  a  book  segregation 
of  the  plant  account  by  summary  classified  accounts  pijior 
to  July  31, 1921,  no  attempt  has  been  made  to  effect  a  segre¬ 
gation  prior  to  that  date.  The  first  authoritative  segrega¬ 
tion  of  the  plant  account  which  can  be  made  from  available 
data  is  as  of  July  31,  1921,  which  segregation  has  been 
based  upon  an  original  cost  appraisal  as  of  that  date  pre¬ 
pared  by  Fordvce  &  Fields,  of  Little  Eock,  Arkansas,  and 
J.  H.  Perkins,  of  Birmingham,  Alabama.  The  Fordype- 
Fields-Perkins  appraisal  has  been  used  for  the  purpose  of 
this  study,  not  only  because  it  provides  the  earliest  segre¬ 
gation  available  of  the  plant  account  but  because  it  has  been 
considered  by  Company  management  to  correctly  reflect 
the  original  cost  of  the  property  and  has  been  used  as  t^ie 
basis  for  evaluating  subsequent  property  retirements  iden¬ 
tifiable  as  included  therein.  j 

The  above  referred  to  appraisal  as  of  July  31,  1921,  ad- 


154 


justed  for  two  items  of  land  showed  an  original  cost  of 
physical  property  of  $6,052,003.03  and  segregated  the  costs 
between  the  electric  and  railway  departments,  as  shown  on 
Statement  No.  lb.  The  Little  Rock  Railway  &  Electric 
Company’s  plant  account  balance  as  of  the  same  date  plus 
two  items  of  land  carried  in  investments  was  $7,479,827.50 
which  indicated  an  excess  over  the  original  cost  of  physical 
property  of  $1,427,824.47. 

This  excess  has  been  allocated  between  electric  and  rail¬ 
way  departments  on  the  basis  of  the  costs  of  physical  prop¬ 
erty  shown  for  these  two  departments  in  the  opening  plant 
account  as  of  March  17, 1903,  for  the  reason  that  the  excess 
apparently  existed  in  the  plant  accounts  as  of  that  date, 
resulting  in  $357,141.73  having  been  allocated  to  the  electric 
department  and  shown  as  Unclassified  and  $1,070,682.74 
having  been  allocated  to  the  railway  department  and  in¬ 
cluded  under  Account  108 — Railway  Property. 

Little  Rock  Railway  &  Electric  Company  Net  Plant  Addi¬ 
tions — August  1, 1921,  to  March  31, 1923 

The  net  additions  made  by  Little  Rock  Railway  &  Electric 
Company  from  August  1, 1921  to  March  31, 1923,  amounted 
to  $225,694.15,  segregated  between  electric  and  railway  de¬ 
partments  as  shown  on  Statement  lb.  Adding  this  amount 
to  the  plant  account  balance  as  of  July  1, 1921,  gives  the  Little 
Rock  Railway  &  Electric  Company  a  closing  plant  account 
balance  as  of  March  31, 1923,  the  date  on  which  the  property 
was  acquired  by  the  Arkansas  Central  Power  Company,  of 
$7,705,521.65. 

Central  Heating  &  Manufacturing  Company 

The  property  of  the  Central  Heating  &  Manufacturing 
Company  acquired  by  Arkansas  Central  Power  Company 
was  entered  upon  its  books  at  date  of  acquisition  at  the  ap¬ 
praised  value  of  $325,000.00  and  this  amount  has  been  classi¬ 
fied  under  Account  108— Steam  Heat  Property,  as  shown 
on  Statement  No.  lb.  Of  this  amount,  $190,339.00  was  deter¬ 
mined  as  the  original  cost  of  physical  property  acquired. 
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6957  Difference  Between  Opening  Plant  Account  of 
Arkansas  Central  Power  Company  and  Closing 
Plant  Account  of  Little  Bock  Railway  &  Electric  Com¬ 
pany  Plus  Central  Heating  and  Manufacturing  Company 
Recorded  Costs 

-  ’<■  I 

\  As  shown  by  the  minutes  of  Directors’  Meetings,  upon 

acquisition  of  the  Little  Rock  Railway  &  Electric  Company 
and  the  Central  Heating  and  Manufacturing  Company, 
three  valuations  made  by  independent  engineers  of  the 
property  of  Little  Rock  Railway  &  Electric  Company  as  of 
July  31,  1921,  and  one  valuation  of  the  property  of  the 

,  Central  Heating  &  Manufacturing  Company  were  submitted 

to  the  Board.  It  was  pointed  out  that  the  average  of  the 
three  valuations  of  the  Little  Rock  Railway  &  Electric 
Company  property  as  of  July  31, 1921,  totaled  $9,363,7^5.00 
and  that  this  average  plus  net  additions  made  by  Little  Rock 
Railway  &  Electric  Company  since  July  31,  1921,  in  the 
amount  of  $206,656.00,  plus  the  value  of  the  Central  Heating 
&  Manufacturing  Company  property  in  the  amount  of 
$325,000.00  gave  a  total  of  $9,895,451.00,  which  amount  was 
used  as  the  opening  plant  account  of  the  Arkansas  Central 
Power  Company.  The  Little  Rock  Railway  &  Electric  Com¬ 
pany’s  closing  plant  account  balance  plus  the  $325,006.00 
entered  upon  the  books  upon  the  acquisition  of  the  Central 
Heating  &  Manufacturing  Company’s  properties,  gave  a 
total  of  $8,030,521.65,  which  gave  an  excess  in  the  Arkansas 
Central  Power  Company’s  opening  plant  account  of 
$1,864,929.35.  S 

Included  in  their  excess  is  an  amount  of  $450,000.00,  mkde 
up  of  discount  on  Arkansas  Central  Power  Company  bopds 
in  the  amount  of  $300,000.00  and  discount  on  preferred  stock 
in  the  amount  of  $150,000.00,  which  was  not  eliminated  in 
the  consolidation  and  which  therefore  remains  in  the  plant 
account  as  excess  over  system  cost  and  has  been  classified 
to  Account  107.  The  balance  of  the  excess  has  been  allo¬ 
cated  between  the  electric,  railway  and  steam  heat  depart¬ 
ments  on  the  basis  of  the  original  cost  of  the  physical  prop¬ 
erty  as  of  March  31,  1923,  resulting  in  $788,964.61  having 
been  allocated  to  the  electric  department  and  shown  as  Un¬ 
classified,  $584,323.37  having  been  allocated  to  the  railwjay 

!■  I 

i 
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department  and  included  under  Account  108 — Railway 
Property  and  $41,641.37  having  been  allocated  to  the  steam 
heat  department  and  included  under  Account  108 — Steam 
Heat  Property. 

Arkansas  Central  Power  Company  Net  Plant  Additions — 

April  1,  1923,  to  October  31,  1926 

The  net  plant  additions  made  by  Arkansas  Central  Power 
Company  from  April  1,  1923,  to  October  31,  1926,  totaling 
$1,945,581.89,  were  classified  by  departments  on  the  basis  of 
amounts  shown  in  available  financial  reports,  as  shown  on 
Statement  lb.  Included  in  the  net  plant  additions  made 
during  this  period,  is  an  item  of  Organization  Expense  in 
the  amount  of  $15,084.03,  and  Incorporation  Fee  in  the 
amount  of  $4,755.00.  The  total  of  these  two  amounts  has 
been  allocated  between  the  electric,  railway  and  steam  beat 
departments  on  the  basis  of  original  cost  of  physical  prop¬ 
erty.  The  amount  of  $11,062.24  allocable  to  the  electric 
department  has  been  shown  as  Unclassified,  the  amount  of 
$8,192.92  allocable  to  the  railway  department  has  been  in¬ 
cluded  under  Account  108 — Railway  Property,  and  the 
amount  of  $583.87  allocable  to  the  steam  beat  department 
has  been  included  under  Account  108 — Steam  Heat  Prop¬ 
erty  (Tr.  V.  21,  p.  6955). 

6958  East  Arkansas  Power  &  Light  Company 

•  •••••• 

The  East  Arkansas  Power  &  Light  Company  was  incor¬ 
porated  June  12,  1926,  under  the  laws  of  the  State  of  Ar¬ 
kansas,  and  in  accordance  with  an  agreement  dated  June  16, 
1926,  with  Frank  A.  Reid,  acquired  the  electric  properties 
owned  by  O.  H.  Simonds  (then  being  operated  under  the 
trade  name  of  East  Arkansas  Power  &  Light  Company)  and 
the  electric  and  water  properties  of  the  Parkin  Water  & 
Electric  Company  (Tr.  V.  21,  p.  6958). 

•  •••*•• 

6965  Consumers  Ice  &  Light  Company 

This  company  was  incorporated  January  21,  1920,  under 
the  laws  of  the  State  of  Arkansas.  The  company’s  opera- 
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tions  included  the  sale  and  distribution  of  electricity,  prater 
and  ice  in  the  towns  of  Magnolia,  and  electric  service  in 
McNeil  and  Waldo. 

*  •  •  •  •  •  •  | 

The  power  plant  and  water  and  ice  properties  had  aty  been 
retired  from  plant  accounts  and  the  original  costs  of  these 
items  were  based  on  the  amounts  retired  adjusted  for  the 
net  additions  made  by  Arkansas  Power  &  Light  Company. 
The  original  cost  of  the  Magnolia-McNeil-Waldo  line  was 
based  on  the  cost  shown  by  a  Ford,  Bacon  &  Davis  appraisal. 
There  was  available  no  cost  data  for  the  electric  distribution 
systems  acquired  so  the  original  costs  of  those  systems  were 
estimated  on  the  basis  of  costs  per  customer,  the  nupber 
of  customers  served  as  of  date  of  acquisition  having  been 
known  on  the  above  bases,  the  original  of  physical  property 
was  determined  to  be  $139,655.76  (Tr.  V.  21,  p.  6965).  j 

6966 — Frank  A.  Reid  Properties 

Starting  in  September,  1925,  and  up  to  and  including  Sep¬ 
tember  30, 1926,  Frank  A.  Reid,  acting  for  Electric  Power  & 
Light  Corporation,  acquired  and  made  additions  to  the  elec¬ 
tric  and  ice  properties  as  follows : 

Electric — Lewisville,  Wilmot,  Montrose,  Portland, 
Tillar,  Winchester,  Marvell,  Lake  Village, 
Lonoke,  Hazen,  Searcy  and  De  Vails  Bluff ; 

Ice  — McGehee  and  Marvell. 

Immediately  upon  acquisition,  the  properties  were  leased 
to  Arkansas  Light  and  Power  Company  who  operated  ^ame 
until  they  were  acquired  by  the  Arkansas  Power  &  Light 
Company. 

As  only  the  physical  properties  were  purchased  by  Frank 
A.  Reid  no  general  or  corporate  records,  if  maintained  by 
the  municipalities,  private  owners  or  companies  from  whom 
the  properties  were  purchased,  were  secured.  No  §uch 
books  have  since  been  located,  but  on  the  basis  of  original 
cost  appraisals  made  prior  to  the  acquisition,  which  Were 
available  for  most  of  the  properties,  and  the  cost  of  addi¬ 
tions  made  by  Arkansas  Light  and  Power  Company  and 
others,  who  operated  the  properties  under  lease  for  a  period 
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prior  to  acquisition,  the  original  cost  was  determined  and 
segregated  by  departments.  The  total  original  cost  of 
physical  property  was  determined  to  be  $515,337.00  as 
shown  on  Statement  No.  le. 

O.  H.  Simonds  Properties 

The  electric  properties  in  the  towns  of  McCrory  and  Pat¬ 
terson  and  certain  transmission  facilities  extending  from 
Bald  Knob,  were  acquired  in  the  name  of  0.  H.  Simonds 
acting  for  Electric  Power  &  Light  Corporation  (Tr.  V.  21, 
p.  6966). 

•  •••••• 

6974  Batesville  Electric  and  Water  Properties 

(Compiled  on  the  basis  stated  on  Page  1  and  in  the  accom¬ 
panying  text) 

Acct. 

No.  Debit  Credit 

Electric  Plant  in  Service .  100.1  $190,106.24  . 

Other  Utility  Plant — Water .  108  152,849.57  . 

Difference  between  cost  to  Arkansas 
Power  &  Light  Company  and  amounts 
classified  above  to  Accts.  100JL  and  108 
Electric  Plant  Acquisition  Adjust¬ 
ments  .  100.5  50,206.59  . 

Other  Utility  Plant — Water .  108  40,367.19  . 

Electric  Plant  in  Process  of  Re¬ 
classification  .  100.6  .  $433,529.59 

The  Batesville  electric  and  water  properties  were  ac¬ 
quired  from  the  City  of  Batesville  as  of  May  30, 1927. 

Since  no  book  records  were  available  for  this  property, 
it  was  necessary  to  determine  the  original  cost  and  segre¬ 
gate  by  prescribed  summary  accounts  on  the  basis  of  other 
available  data.  There  was  available  an  inventory  of  the 
property  as  of  February  10, 1926,  or  more  than  a  year  prior 
to  acquisition  but  no  record  of  intervening  additions 

6975  was  available.  By  applying  to  the  inventory  unit 
prices  estimated  as  effective  at  the  time  of  construe- 


159 


tion  and  making  nominal  allowances  for  additions,  the 
original  cost  was  determined  and  segregated  as  shown  in 
Statement  No.  3  above.  There  were  available  original  con¬ 
tract  prices  for  a  considerable  portion  of  the  power  plant 
equipment  and  for  the  water  plant  constructed  in  1924  and 
these  prices  were  used. 

The  difference  of  $90,573.78,  between  cost  to  utility  of 
$433,529.59  and  the  estimated  original  cost  of  physical 
property  of  $342,955.81,  has  been  allocated  to  the  electric 
and  water  departments  on  the  basis  of  the  estimated 
original  costs  of  physical  property  (Tr.  V.  21,  p.  6974). 

•  •••••• 

I 

Properties  at  Earle,  Heber  Springs,  Gould,  Glenwood, 

Newark  and  Bradford 

(Compiled  on  the  basis  stated  on  Page  1  and  in  the  acci>m- 


panying  text) 

Acct. 

No. 

Debit 

i 

i 

| 

Cil’edit 

Electric  Plant  in  Service . 

100.1 

$200,666.99 

Other  Utility  Plant — Water . 

108 

22,321.17 

1 

Other  Utility  Plant — Ice . 

108 

51,874.39 

..... 

Other  Physical  Property . 

110 

1,045.37 

Excess  over  System  Cost — All  Depart- 

ments  . 

107 

3 

o 

© 

t> 

Difference  between  cost  to  Arkansas 

Power  &  Light  Company  and  amounts 
classified  above 

Electric  Plant  Acquisition  Ad- 

justments  . 

100.5 

152,041.51 

•••!••• 

Other  Utility  Plant — Water . 

108 

21,289.88 

Electric  Plant  in  Process  of  Reclassifica- 
•  tion  . 

100.6 

$379,17^.17 

•  •  •  • 

• 

(Tr.  V.  21,  p.  69^5). 

•  • 
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6977  Vernon  B.  Walters  Properties 

(Compiled  on  the  basis  stated  on  page  1  and  in  the  ac¬ 
companying  text) 

Acct. 

No.  Debit  Credit 


Electric  Plant  in  Service . 

Electric  Plant  Held  for  Future  Use  . 

Other  Utility  Plant — Water . 

Other  Utility  Plant — Gas  . 

Other  Utility  Plant — Ice . 

Other  Physical  Property . 

Excess  Over  System  Cost — All  De¬ 
partments  . 

Difference  between  cost  to  Arkansas 
Power  &  Light  Company  and 
amounts  classified  above 
Electric  Plant  Acquisition  Ad¬ 
justments  . 

Other  Utility  Plant — Water . 

Electric  Plant  in  Process  of  Reclas¬ 
sification  . 


100.1  $940,748.69 


100.4  56,131.19  . 

108  35,758.94  . 

108  160,929.73  . 

108  260,671.30  . 

110  17,196.90  . 

107  .  $36,408.45 


100.5  434,466.68 


108  25,733.96  . 

100.6  ....:.  $1,895,228.94 


The  above  classification  to  prescribed  summary  accounts 
of  the  amounts  charged  to  plant  account  upon  acquisition  of 
the  property  and  assets  from  Vernon  B.  Walters  as  of 
December  1, 1929,  is  explained  below. 

Under  the  terms  of  an  agreement  dated  December  1, 
1929,  between  Arkansas  Power  &  Light  Company  and  Ver¬ 
non  B.  Walters,  acting  as  nominee  for  Electric  Power  and 
Light  Corporation,  Arkansas  Power  &  Light  Company  ac¬ 
quired  the  electric  and  ice  properties  located  in  Arkansas 
of  the  Southern  Edison  Company;  the  electric,  water  and 
ice  properties  located  in  Arkansas  of  the  Arkansas  Public 
Service  Company  (an  Iowa  corporation) ;  the  electric  prop¬ 
erties  located  in  Arkansas  of  the  North  Arkansas  Power 
Company;  the  electric  and  ice  properties  in  the  vicinity 
of  Harrison  and  certain  transmission  lines  from  the  South¬ 
western  Gas  &  Electric  Company;  the  Forrest  City  and 
Benton  ice  properties;  and  a  gas  distribution  system  in 
Jonesboro,  which  properties  are  more  specifically  described 
on  the  following  pages : 
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Properties  of  Southern  Edison  Company 

Southern  Edison  Company  (name  changed  from  Arizona 
Edison  Company)  was  incorporated  on  July  20,  19^5,  in 
the  State  of  Delaware,  with  an  authorized  capital  stopk  of 
50,000  shares  of  no  par  value  which  was  later  reduced  to 
10,000  shares.  By  resolution  of  the  stockholders  on  June 
8,  1926,  the  company  was  authorized  to  acquire  from  Gen¬ 
eral  Power  &  Light  Company,  electric  properties  in  the 
towns  of  Leslie,  Pangburn,  Beebe,  Higginson,  Griffithville, 
Sparkman,  Stamps,  McRae,  and  Garner,  and  the  electric 
and  ice  properties  in  Des  Arc,  certain  other  electric  prop¬ 
erties  located  in  Arkansas,  and  various  properties  located 
in  Mississippi.  .  j 

6978  As  of  April  30,  1928,  W.  W.  Staplin,  acting  as 
nominee  for  Electric  Power  &  Light  Corporation,  ac¬ 
quired  all  of  the  capital  stock  of  Southern  Edison  Company 
outstanding  and  then  owned  by  General  Power  &  Light  Com¬ 
pany.  On  May  1,  1928,  W.  W.  Staplin  leased  the  proper¬ 
ties  to  Arkansas  Power  &  Light  Company  and  the  letter 
company  continued  to  operate  the  properties  until  they 
were  acquired  as  of  December  1,  1929,  the  lease  agreement 
providing  that  lessor  would  pay  for  all  additions  made  by 
Arkansas  Power  &  Light  Company  during  the  period  the 
property  was  operated  under  lease.  Prior  to  the  acquisi¬ 
tion  by  the  Arkansas  Power  &  Light  Company  W.  W. 
Staplin  transferred  the  properties  to  Vernon  B.  Walters, 
who  was  also  acting  as  nominee  for  Electric  Power  &  Ijight 
Corporation. 

Properties  of  Arkansas  Public  Service  Company 

Under  the  terms  of  an  agreement  dated  January  17, 
1929,  between  Central  States  Power  &  Light  Corporation 
and  W.  W.  Staplin,  the  properties  in  Arkansas  owned  and 
operated  by  Arkansas  Public  Service  Company  (an  Iowa 
corporation)  consisting  of  the  electric  properties  in  Green 
Forest,  Cherry  Valley,  Plainview,  Havana,  Belleville,  and 
Danville;  the  electric,  water  and  ice  properties  in  Harris¬ 
burg;  the  electric  and  ice  properties  in  Berryville  and  Ola; 
and  an  electric  transmission  line  from  Ola  to  Havana  were 
acquired  by  W.  W.  Staplin  as  of  April  1,  1929.  As  of  j  the 
same  date  all  the  properties  acquired  by  W.  W.  Staplin 


162 


were  leased  to  the  Arkansas  Power  &  Light  Company,  the 
lease  agreement  providing  that  lessor  would  pay  for  all 
additions  made  by  Arkansas  Power  &  Light  Company  dur¬ 
ing  the  period  the  property  was  operated  under  lease. 
This  lease  agreement  remained  in  effect  until  December  1, 
1929,  the  date  the  properties  were  acquired  by  Arkansas 
Power  &  Light  Company,  just  prior  to  which  date  they  were 
transferred  by  W.  W.  Staplin  to  Vernon  B.  Walters. 

Properties  of  North  Arkansas  Power  Company 

The  North  Arkansas  Power  Company  was  organized  July 
29,  1926,  under  the  laws  of  the  State  of  Arkansas.  500 
shares  of  no  par  value  common  stock  were  issued.  On 
March  16,  1928,  F.  A.  Reid,  acting  as  nominee  for  Electric 
Power  &  Light  Corporation,  acquired  one-half  of  the  capi¬ 
tal  stock  of  the  company.  On  May  19,  1928,  Frank  A.  Reid 
acquired  the  remaining  250  shares  of  stock.  On  October 
1,  1928,  the  electric  properties  in  the  towns  of  Cotter,  Flip- 
pin,  Gassville,  Mountain  Home,  Yellville,  and  Summit  were 
transferred  to  North  Arkansas  Power  Company  by  Frank 
A.  Reid.  Prior  to  that  date,  namely  on  May  17,  1928,  the 
properties  were  leased  to  the  Arkansas  Power  &  Light 
Company,  the  lease  agreement  providing  that  lessor  would 
pay  for  all  additions  made  by  Arkansas  Power  &  Light  Com¬ 
pany  during  the  period  the  property  was  operated  under 
lease.  On  December  1,  1929,  the  properties  were  trans¬ 
ferred  to  Arkansas  Power  &  Light  Company,  just  prior  to 
which  date  they  were  transferred  by  North  Arkansas  Power 
Company  to  Vernon  B.  Walters. 

Properties  of  Southwestern  Gas  &  Electric  Company 

Under  the  terms  of  an  agreement  dated  September  14, 
1929,  between  Southwestern  Gas  &  Electric  Company  and 
W.  W.  Staplin,  the  electric  properties  in  Alpena  Pass  and 
Bellefonte,  the  electric  and  ice  properties  in  Harrison,  and 
an  electric  transmission  line  from  Harrison  to  a  connection 
with  the  Southwestern  Gas  &  Electric  Company  system  near 
Berryville  were  acquired  by  W.  W.  Staplin,  acting  as  nom¬ 
inee  for  Electric  Power  &  Light  Corporation,  as 
6979  of  November  1,  1929.  On  December  1,  1929,  the 
properties  were  transferred  to  Arkansas  Power  & 


Light  Company,  just  prior  to  which  date  they  were  trans¬ 
ferred  by  W.  W.  Staplin  to  Vernon  B.  Walters  (Tr.  21, 
p.  6977). 

•  •  •  •  •  •  • 


6981  Wilson  Power  &  Light  Company 


(Compiled  on  the  basis  stated  on  Page  1  and  in  th^  ac¬ 
companying  text.) 


Difference  between  cost  to  Arkansas 
Power  &  Light  Company  and  amounts 
classified  above  to  Accts.  100.1,  108 
and  110. 

Excess  over  System  Cost — All  De¬ 
partments . 

Electric  Plant  Acquisition  Adjust- 


Acct. 

No. 

Debit 

100.1 

108 

110 

$462,220.76 

166,622.03 

3,765.24 

107 

50,299.06 

100.5 

938,370.78 

Electric  Plant  in  Process  of  Reclassifies 


Credit 


tion . 

(Tr.  V.  21,  p.  6981). 


100.6  .  $1,621,277.87 


6982  As  of  July  1,  1930,  W.  W.  Staplin,  nominee  for 
Electric  Power  &  Light  Corporation,  acquired  con¬ 
trol  of  the  outstanding  common  stock  of  Wilson  Po^er 
&  Light  Company,  and  as  of  May  1,  1931,  caused  the  p)ant 
and  net  assets  subject  to  mortgage  bonds  of  Wilson  Pofwer 
&  Light  Company  to  be  turned  over  to  Arkansas  Pofwer 
&  Light  Company.  Electric  Power  &  Light  Corporation’s 
cost  was  the  basis  for  the  charge  to  plant  account  of  Arkan¬ 
sas  Power  &  Light  Company  in  the  acquisition  of  the  "Wil¬ 
son  Properties  and  assets  (Tr.  V.  21,  p.  6981). 

•  •••••• 

! 

6983  Other  Acquisitions  (Tr.  V.  21,  p.  6983). 

•  «#•••• 

| 

6985  The  Hamburg  electric  and  water  properties  were 
acquired  as  of  July  10,  1926,  from  the  Water  and 


164 


Light  Improvement  District  No.  3,  Hamburg.  There  was 
available  an  inventory  of  this  property  as  of  April  4,  1925, 
over  a  year  prior  to  acquisition,  and  the  original  cost  was 
determined  by  pricing  this  inventory  at  estimated  original 
prices  and  making  nominal  allowance  for  net  additions 
during  the  intervening  period.  The  difference  of  $18,- 
255.46,  between  cost  to  utility  of  $62,562.75  and  the  esti¬ 
mated  original  cost  of  physical  property  of  $80,818.21,  has 
been  shown  as  a  credit  and  allocated  to  the  electric  and  water 
departments  on  the  basis  of  the  estimated  original  costs 
of  physical  property.  The  amount  of  $10,725.02  allocable 
to  the  electric  department  has  been  classified  under  Electric 
Plant  Acquisition  Costs,  and  the  amount  of  $7,530.44  allo¬ 
cable  to  the  water  department  has  been  included  under  Ac¬ 
count  108 — Water  Property. 

The  Dumas  electric  property  was  acquired  by  Arkansas 
Light  and  Power  Company  as  of  September  10,  1926,  from 
the  Electric  Light  Improvement  District  No.  1,  Dumas, 
Arkansas,  and  was  transferred  to  Arkansas  Power  &  Light 
Company  in  open  ER’s.  No  inventory  was  available  of 
this  property,  which  consisted  of  a  small  power  plant  and 
electric  distribution  system.  The  power  plant  has  been 
retired  and  the  original  cost  was  taken  at  cost  retired,  while 
the  original  cost  of  the  distribution  system  was  estimated 
on  the  basis  of  a  unit  cost  per  customer.  The  difference  of 
$48,593.49,  between  cost  to  utility  of  $73,031.52  and  the 
estimated  original  cost  of  physical  property  of  $24,438.03, 
has  been  considered  as  allocable  to  the  electric  department 
and  classified  under  Electric  Plant  Acquisition  Costs. 

As  of  May  2,  1927,  the  Company  acquired  from  Arkansas 
Public  Service  Company,  a  13  kv  line  from  Harrisburg  to 
Weiner,  a  distribution  system  at  Weiner  and  certain  rice 
field  distribution  lines.  The  original  cost  has  been  deter¬ 
mined  on  the  basis  of  the  cost  shown  by  an  appraisal  of  the 
property  as  of  the  date  of  acquisition.  The  difference  of 
$14,924.54,  between  cost  to  utility  of  $46,424.54  and  the  esti¬ 
mated  original  cost  of  physical  property  of  $31,500.00,  has 
been  considered  as  allocable  to  the  electric  department  and 
classified  under  Electric  Plant  Acquisition  Costs. 

The  Gillett  electric  property  was  acquired  from  C.  R. 


Ham  estate  and  the  Fairbanks-Morse  &  Company  as  of|  De¬ 
cember  1,  1929.  No  inventory  as  of  the  date  of  acquisition 
is  available  but  it  is  known  that  Fairbanks-Morse  had  ad¬ 
vanced  to  the  predecessor  company  a  total  $48,786^  of 
which  $23,000  is  identified  as  covering  power  plant 
6986  equipment.  The  amount  reported  as  a  retirement 
adjustment  for  power  plant  equipment  retired  was 
$25,285.66  and  this  amount  was  used  as  the  original  cost 
of  power  plant  equipment.  The  original  cost  of  the  electric 
distribution  was  estimated  on  the  basis  of  cost  per  cus¬ 
tomer.  The  difference  of  $16,998.35,  between  cost  to  utility 
of  $54,909.50  and  the  estimated  original  cost  of  physical 
property  and  franchise  of  $37,911.15,  has  been  considered 
as  allocable  to  the  electric  department  and  classified  under 
Electric  Plant  Acquisition  Costs. 

The  Atkins  electric  property  was  acquired  from  W[  R. 
Roddy  as  of  April  17,  1930.  No  inventory  was  available 
of  this  property,  which  consisted  of  a  small  power  plant 
and  electric  distribution  system.  The  power  plant  has 
been  retired  and  the  original  cost  was  taken  at  cost  retired 
while  the  original  cost  of  the  distribution  system  was  esti¬ 
mated  on  the  basis  of  a  unit  cost  per  customer.  The  differ¬ 
ence  of  $33,601.24,  between  cost  to  utility  of  $64,266.89  knd 
the  estimated  original  cost  of  physical  property  and  fran¬ 
chise  of  $30,665.65,  has  been  considered  as  allocable  to  the 
electric  department  and  classified  under  Electric  Plant 
Acquisition  Costs  (Tr.  V.  21,  p.  6985) 

6989  Adjustment  of  Retirements  to  Original  Cost  Basis 

(Tr.  V.  21,  p.  6989). 
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6990  Summary  op  Adjustments  op  Retirements 


Original 

Cost  of  Cost  at 

Property  Which  Net 

Retired.  Retired  Adjustment 

Camden  Steam  Plant .  *36,207.17  *10,500.00  *25,707.17 


Heber  Springs  Steam  Plant .  17,900.00  3,820.00  14,080.00 

Little  Rock  Steam  Plant .  158,485.27  4,400.00  154,085.27 

•  ••«••• 

Parkin  Steam  Plant .  13,363.75  4,090.00  9,273.75 


Bradford  Int.  Combustion  Plant. 


9,650.00  2,115.00  7,535.00 


Parkin  Int.  Combustion  Plant .  10,910.00  3,535.00  7,375.00 


Yellville  Int.  Combustion  Plant. 
(Tr.  V.  21,  p.  6990). 


8,540.00  1,325.00  7,215.00 


6992 


Exhibit  A 
Appendix  I 

Arkansas  Power  &  Light  Company 


Computation  of  System  Cost  of  Plant  Account  and 
Plant  Adjustments,  Applicable  to  Properties 
Conveyed  by  Electric  Power  &  Light 
Corporation  or  Its  Nominees 

December  31,  1936 

•  •••••• 


I 


i 
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7009 


Electric  Power  A  Light  Corporation 

Cost  of  Acquisition  of  Securities  of  Arkansas  Central  Power  Company 
From  National  Power  A  Light  Company 


1925 


December  1,  1925 


I 


I 


l  $4,000,000.00 


19,333.33 


Dec.  29  Securities  and  other  items  acquired  from  National 
P.  A  L.  Co.: 

149,985  shs.  Arkansas  Central  Pr.  Co. — Common 

stock . " 

5  shs.  Arkansas  Central  Pr.  Co.— Capital 
stock 

$222,000  P.  A.  Arkansas  Central  Pr.  Co. — Notes 

and  loans . 

2,057  shs.  Inter-City  Term.  Ry.  Co.— Common 
stock 

$213,000  P.  A.  Inter-City  Term.  Ry.  Co. — 1st 

Mtge.  6%  Bonds . 

$120,000  P.  A.  Inter-City  Term.  Ry.  Co. — Notes 

and  loans . 

$1,000  P.  A.  Little  Rock  Ry.  A  El.  Co. — 1st 

Mtge.  5%  Bonds . 

$7,474.16  Accrued  interest  receivable  on  notes  and- 

loans . 

$5,301.86  Accrued  interest  on  bonds . 

$79.35  Accounts  receivable  from  Ark.  Central 

Pr.  Co . „ 

Interest  from  11/30/25  to  12/29/25  at  6% . . 

Items  transferred  from  investments  to  appropriate 
accounts .  354,805.37* 

1926 

Feb.  28  Adjustment  of  interest  receivable  on  notes  and  loans 

acquired . 

28  Common  dividend  of  Arkansas  Central  Power  Com¬ 
pany  (November  1925) . 

Mar.  23  Cash  received  on  account  of  old  open  account  of  Inter- 

City  Terminal  Ry.  Co . 

Apr.  10  Proceeds  from  sale  to  Canal  Bank  and  Trust  Company 
of  $1,000  P.  A.  of  Little  Rock  Ry.  A  El  Co.  1st 
Mtge.  6%  Bonds . 

1927 

Mar.  15  Cash  received  on  account  of  old  open  account  of  Inter- 

City  Terminal  Railway  Co . 

Oct.  31  Purchase  of  $1,000  P.  A.  Inter-City  Terminal  Ry.  Co. 

1st  Mtge.  6%  Bonds . 

1935 

Jan.  1  To  relieve  this  account  of  investment  in  2,057  shs. 

common  stock  and  $214,000  P.  A.  1st  Mtge.  Bonds 
of  Inter-City  Terminal  Ry.  Co.  at  value  determined 
therefor  on  January  1,  1935 .  146,900.00* 

Total .  $3,486,67^.38 


2,686.53 

I 

18,740.20* 

4,810.66* 

I 

I 

1,0211.25* 

j 

10,000.00* 

1,000.00 


*  Denotes  red  figure. 
(Tr.  V.  21,  p.  7009). 
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7022  Electric  Power  &  Light  Corporation 

Advances  to  Frank  A.  Reid  for  Acquisition  of  Property  Located  at 

Lake  Village,  Arkansas 

1926 

Oct  27  Cash  advanced  to  F.  A.  JEteid  by  Electric  Power  & 

Light  Corp.  for  purchase  of  Lake  Village,  Ark. 

property  .  $60,000.00 

(Tr.  V.  21,  p.  7022). 

7023 

Electric  Power  &  Light  Corporation 

Advances  to  Frank  A.  Reid  for  Acquisition  of  Property  Located  at 

Lonoke,  Arkansas 

1925 

Nov.  10  Payment  to  National  Power  &  Light  Com¬ 
pany  for  expenses  incurred  in  connection 
with  acquisition  of  property  at  Lonoke, 

Ark. 

Principal  amount  of  such  expenses . $25,517.70 

Interest  thereon  to  date  of  purchase. . .  683.00  $26,200.70 

(Tr.  V.  21,  p.  7023). 

•  •••••• 

7026  Electric  Power  &  Light  Corporation 

Advances  to  Frank  A.  Reid  for  Acquisition  of  Property 
Located  at  Hazen,  Arkansas 

Nov.  10,  1925: 

Payment  to  National  Power  &  Light  Company  for 
expenses  incurred  in  connection  with  acquisition 


of  property  at  Hazen,  Ark. 

Principal  amount  of  such  expense .  $18,813.68 

Interest  thereon  to  date  of  purchase .  589.44  $19,403.12 

(Tr.  V.  21,  p.  7026). 

•  •••••• 

7034 


Electric  Power  &  Light  Corporation 

Advances  to  Frank  A.  Reid  for  Acquisition  of  Property  of  Consumers 
Ice  &  Light  Company  (Magnolia,  Arkansas) 


Total  principal .  $187,184.10 

(Tr.  V.  21,  p.  7034). 

•  •••••• 
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Electric  Power  <fc  Light  Corporation 

Cost  of  Miscellaneous  Investigations  Applicable  to  Possible  Future 
Property  Acquisitions  in  Arkansas 

1926  | 

Nov.  13  Payment  to  National  Power  &  Light  Com¬ 
pany  for  expenditures  incurred  in  connec¬ 
tion  with  the  following  investigations  in 
Arkansas: 

Augusta . ; .  $635.20 

Beebe .  225.00 

Carlisle .  125.00 

Conway .  276.65 

Des  Arc .  279 . 21 

Harrisburg .  125.00 

Newport . 4.21 


Total. 


$1,670.27 


(Tr.  V.  21,  p.  7038). 


Arkansas  Power  &  Light  Company 

Computation  of  System  Cost  of  Plant  Account  and  Plant  Adjustments, 
Applicable  to  Properties  Conveyed  by  Electric  Power  &  Light  j 
Corporation  or  its  nominees 

Purchase  of  Property  from  Frank  A.  Reid  November  30,  1927  ] 

•  •  •  *  •  •  *  | 

Retirement  reserve  balance  on  books  of  Earle  Water,  Light  &  Ice 
Company  at  November  30,  1927  not  carried  forward  to  books  of 
Arkansas  Power  &  Light  Company .  70,974.26 

Tr.  V.  21,  p.  7046). 


Electric  Power  &  Light  Corporation 

Cost  of  Acquisition  of  Earle  Light,  Water  &  Ice  Company 

*•••••• 

Total  Principal .  $215,75^.32 

(Tr.  V.  21,  p.  7048). 

7049 

Electric  Power  <fc  Light  Corporation 
Coat  of  Acquisition  of  Heber  Springs  Property 


Total  Principal .  $70 , 585 [ 48 

(Tr.  V.  21,  p.  7049). 
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Item  D.  Supplemental  Staff  Report 
Filed  September  27,  1944 
Arkansas  Power  &  Light  Company 
Subject  of  Report 

On  June  30, 1940,  Arkansas  Power  &  Light  Company  filed 
its  purported  reclassification  and  original  cost  studies  pur¬ 
suant  to  Electric  Plant  Accounts  Instruction  2-D  of  the 
Commission’s  Uniform  System  of  Accounts  Prescribed  for 
Public  Utilities  and  Licensees,  effective  January  1,  1937, 
and  the  Commission’s  Order  of  May  11,  1937,  pertaining 
thereto. 

The  staff  of  this  Commission,  in  collaboration  with  the 
staff  of  the  Department  of  Public  Utilities  of  Arkansas, 
made  a  field  examination  of  the  Company’s  studies  and 
submitted  a  report  covering  such  examination  entitled 
“Arkansas  Power  &  Light  Company,  Pine  Bluff,  Arkansas, 
Report  on  the  Reclassification  and  Original  Cost  Studies  of 
Electric  Plant  as  at  January  1, 1937  A  copy  of  this  report 
was  served  on  the  Company  with  an  order  adopted  June 
15, 1943,  requiring  the  Company,  among  other  things,  to  show 
cause,  under  oath,  if  any  there  be,  why  the  Commission 
should  not  by  order  find,  determine  and  direct  that  certain 
adjusting  entries  be  made,  that  certain  amounts  be  disposed 
of,  that  plans  be  submitted  for  the  disposition  of  certain 
other  amounts,  and  that  the  Company  prepare  and  submit 
to  the  Commission  revised  reclassification  and  original  cost 
studies  respecting  amounts  established  in  Account  100.6, 
Electric  Plant  in  Process  of  Reclassification,  and  Other 
Plant  in  Process  of  Reclassification  Accounts  within  Ac¬ 
count  108,  Other  Utility  Plant,  in  conformity  with  the 
requirements  of  the  Commission’s  Uniform  System  of  Ac¬ 
counts  and  its  Order  of  May  11, 1937. 

On  September  18,  1943,  Arkansas  Power  &  Light  Com¬ 
pany  filed  its  response  to  the  order  of  June  15, 1943,  and  in 
proceedings  before  the  Arkansas  Department  of  Public 
Utilities  (Docket  No.  225)  certain  revisions  were  made 
thereto  and  copies  of  such  revisions  were  submitted  by  the 
Company  to  members  of  the  Commission’s  staff. 
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On  February  1,  1944,  the  Commission’s  staff  began  an 
examination  of  the  Company’s  response  and  revisions 
thereto.  This  examination  was  limited  by  the  faclj  that 
working  papers  supporting  the  response  were  then  reqjuired 
by  the  Company  in  connection  with  the  proceedings  before 
the  Arkansas  Department  of  Public  Utilities  in  Docket  No. 
225,  mentioned  above,  and  were  not  generally  available  to 
the  Commission’s  staff. 

This  report  summarizes  the  results  of  the  staff’s  review 
of  the  Company’s  response,  as  revised,  considered  ii^  con¬ 
nection  with  the  results  of  the  field  examinations. 
7119  On  the  basis  of  the  response,  as  revised,  the  Com¬ 
pany  has  classified  $7,783,205.36  of  its  utility  plant 
as  of  December  31, 1936,  in  Account  107,  Electric  Plant  Ad¬ 
justments,  $7,067,999.05  in  Account  100.5,  Electric  ^lant 
Acquisition  Adjustments,  and  $3,358,165.78  in  Plant  Acqui¬ 
sition  Adjustments  Accounts  within  Account  108,  C)ther 
Utility  Plant. 

The  foregoing  amounts  may  be  compared  with  the  follow¬ 
ing  conclusions  of  the  staff :  i 


Account  107  Electric  Plant  Adjustments .  $11 ,881 , 1|99 .23 

Account  108.15  Common  Utility  Plant  Acquisition  Adjust¬ 
ments .  9,293,057.46 

■  I  — 

Total .  $21,174,256.69 


The  examiners  have  classified  all  acquisition  adjustments 
in  Account  108.15,  Common  Utility  Plant  Acquisition  Ad¬ 
justments,  notwithstanding  the  fact  that  the  Company,  iji  its 
revised  response,  classified  such  adjustments  by  utilities. 
The  Company’s  classification  was  more  or  less  on  an  Arbi¬ 
trary  basis  depending  in  some  cases  on  conditions  as  they 
existed  in  1903  and  1912  and  such  a  basis  is  clearly  not 
related  to  the  acquisition  adjustments  resulting  from  ac¬ 
quisition  by  Arkansas  Power  &  Light  Company,  't'he 
examiners  believe  that  the  segregation  of  the  total  acquisi¬ 
tion  adjustments  cannot  be  made  upon  a  basis  which  would 
not  be  open  to  valid  criticism  and  for  that  reason  tjhey 
believe  it  more  reasonable,  and  preferable,  to  classify!  all 
acquisition  adjustments  in  Account  108.15,  Common  Utility 
Plant  Acquisition  Adjustments,  for  disposition. 
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Schedule  I,  shown  on  the  following  page,  sets  forth  utility 
plant  and  other  accounts  at  January  1,  1937,  as  reclassified 
by  the  Company  in  its  revised  response  and  after  reflecting 
proposed  adjustments  of  the  Commission’s  staff.  The 
schedule  also  sets  forth  the  nature  of  the  proposed  adjust¬ 
ments,  which  are  more  fully  described  in  the  pages  immedi¬ 
ately  following  the  schedule. 


(Here  Follows  1  Paster,  folio  7120) 
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Arkansas  Power  <fe  Light  Company  i  Schedule  1 

Statement  of  Utility  Plant  and  Other  Accounts  as  at  January  1,  1937 
(Reflecting  Proposed  Adjustments  of  Federal  Power  Commission  Staff) 


7120 

1 

Title  of  Account 

As  Reclassified 
Per  Company’s 
Revised 
Response 

.  $36,941,140.55 

.  404,089.46 

.  107,017.95 

.  6,995.961.87 

After  Reflecting 
Proposed 
Adjustments 
of  Federal  Power 
Commission  St  Jiff 

Difference 

Representing 

Proposed 

Adjustments 

(2,369,747.58) 

(6,995,961.87) 

To  Reclassify 
Predispositions 

$  - 

72,037.18 

Revisions  to 
System  Cost 

TVtj»rmi  nation 

Revisions 

To  Estimated 
Original  Cost 
of  The  Pine 
Bluff  Company's 
Properties 

$(527,420.52) 

Revisions  to 
Estimated 
Original  Cost  of 
Arkansas  Central 
Power  Company's 
Properties 

$(472,359.00) 

Revisions 
to  Estimated 
Original  Cost 
of  Batesville 
Properties 

$(25,000.00) 

Revisions  to 
Estimated 

Original  Cost 
of  'Wilson  Power 
&  Light  Company’s 
Properties 

$(52,925.02)  $ 

Amounts 
Improperly 
Included  in 
Acquisition 
Adjustment 
Accounts 

(1,488,254.09) 

Other 

Adjustments 

$(1,292,043.04) 

(  36,960.00) 

Reclassification 
of  Acquisition 
Adjustments 

$  — 

(4,753,820.35) 

100. 

100.1 

100.3 

100.4 

100.5 

Electric  Plant 

Electric  Plant  in  Service . 

Construction  Work  in  Progress . 

Electric  Plant  Held  for  Future  Use . 

Electric  Plant  Acquisition  Adjustments . 

$34,571,392.97  $ 

404,089.46 
107,017.95 

$ 

(788,964.61) 

Total  Electric  Plant . 

.  44,448,209.83 

35,082,500.38  (9,365,709.45) 

72,037 , 18 

(788,964.61) 

(527,420.52) 

(472,359.00) 

(25,000.00) 

(52,925.02) 

(1,488,254.09) 

(1,329,003.04) 

(4,753,820.35) 

107. 

Electric  Plant  Adjustments . 

.  2,637,995.52 

11,881,199.23 

9,243,203.71 

5,145,209.84 

1,527,862.56 

— 

— 

— 

— 

1,488,254.09 

1,081,877.22 

— 

108. 

108.15 

Other  Utility  Plant 

Common  Utility  Plant  Acquisition  Adjustments . 

9,293,057.46 

9,293,057.46 

(112,933.21) 

597,055.95 

958,784.00 

45,000.00 

72,003.51 

247,125.82 

7,486,021.39 

108.21 

Gas  Plant  in  Service . 

.  1,275,217.91 

1,275,217.91 

— 

— 

— 

— 

— 

— 

— 

— 

— 

108.31 

Water  Plant  in  Service . 

.  3,791,638.01 

3,699,546.23 

(  92,091.78) 

— . 

— 

(  72,091.78) 

— 

(20,000.00) 

— 

— 

— 

— 

108.35 

Water  Plant  Acquisition  Adjustments . 

Steam  Plant  in  Service . 

.  1,280,424.96 

— 

(1,280,424.96) 

— 

— 

— 

— 

— 

— 

— 

(1,280,424.96) 

108.41 

.  289,474.63 

224,135.63 

(  65,339.00) 

— - 

— 

— 

(  65,339.00) 

— 

— 

— 

_ 

108.45 

Steam  Plant  Acquisition  Adjustments . 

Transportation  Plant  in  Service . 

.  184,191.28 

— 

(  184,191.28) 

3,801.78 

(  41,641.37) 

— 

— 

— 

— 

— 

— 

(  146,351.69) 

108.51 

.  3,311,788.11 

2,893,158.46 

(  418,629.65) 

— 

— 

2,456.35 

(421,086.00) 

— 

— 

— 

— 

108.55 

Transportation  Plant  Acquisition  Adjustments . 

.  1,785,950.18 

— 

(1,785,950.18) 

53,351.78 

(584,323.37) 

— 

— 

— 

— 

— 

— 

(1,254,978.59) 

108.71 

Ice  Plant  in  Service . . 

.  1,037,863.30 

1,018,784.81 

19,078.49) 

— 

— 

— 

— 

— 

(19,078.49) 

— 

— 

— 

108.75 

Ice  Plant  Acquisition  Adjustments . 

.  50,445.80 

— 

(  50,445.80) 

— 

— 

— 

— 

— 

—  i 

— 

— 

(  50,445.80) 

Total  Other  Utility  Plant . 

.  13,006,994.18 

18,403,900.50 

5,396,906.32 

57,153.56 

(738,897.95) 

527,420.52 

472,359.00 

25,000.00 

52,925.02 

— 

247,125.82 

4,753,820.35 

Total  Utility  Plant . . 

.  60,093,199.53 

65,367,600.11 

5,274,400.58 

5,274,400.58 

_ 

110. 

Other  Physical  Property . . 

Unamortized  Debt  Discount  and  Expense . 

.  199,215.15 

199,215.15 

— 

— 

— 

— 

— 

— 

— 

— 

— 

— 

140. 

.  3,947,813.92 

—  ( 

’3,947,813.92) 

(3,947,813.92) 

— 

— 

— 

— 

— 

— 

— 

— 

150. 

Capital  Stock  Discount . 

.  75,814.12 

—  ( 

:  75,814.12) 

(  75,814.12) 

— 

— 

— 

— 

— 

— 

— 

— 

151. 

Capital  Stock  Expense . 

.  254,442.06 

—  ( 

!  254,442.06) 

(  254,442.06) 

— 

— 

— 

— 

— 

— 

— 

— 

250. 

Reserve  for  Depreciation  of  Electric  Plant . 

.  867,139.74 

-  ( 

867,139.74) 

(  867,139.74) 

— 

— 

— 

— 

— 

— 

— 

— 

270. 

Capital  Surplus . 

.  129,190.74 

-  ( 

129,190.74) 

(  129,190.74) 

— 

— 

— 

— - * 

— 

— 

— 

— 

Grand  Total . 

.  $65,566,815.26 

$65,566,815.26  $ 

— 

$  — 

$ 

$  — 

$  - 

$ 

$  —  $ 

— 

$ 

$ 
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7121  To  Reclassify  Predispositions 

In  its  revised  response  the  Company  predisposed  df  cer¬ 
tain  amounts  properly  includible  in  Account  107,  Electric 
Plant  Adjustments,  and  Plant  Acquisition  Adjustments 
within  Account  108,  Other  Utility  Plant,  as  set  forth  bplow : 

Debit  Credit 

Account  140  Unamortized  Debt  Discount 

and  Expense .  $3,947,813.92 

Account  150  Capital  Stock  Discount .  75,814.12 

Account  151  Capital  Stock  Expense .  254,442.06 

Account  250  Reserve  for  Depreciation  of 

Electric  Plant . .  867,139.74 

Account  270  Capital  Surplus .  129 , 190 . 74 

Account  100.5  Electric  Plant  Acquisition  Ad¬ 
justments .  $  72,037.18 

Account  107  Electric  Plant  Adjustments _  5,145,209.84 

Account  108.45  Steam  Plant  Acquisition  Ad¬ 
justments  .  3,801.78 

Account  108.55  Transportation  Plant  Acquisi¬ 
tion  Adjustments .  53,351.78 

- 1 - 

Total .  $5,274,400.58  $5,274,4^0.58 

"“**  —  1  .i—i  ■ —  '  '  — 

The  disposition  of  the  above  amounts  was  not  ordered  or 
approved  by  the  Commission  and  accordingly  they  have 
been  reclassified  to  the  accounts  from  which  they  were  pre¬ 
maturely  disposed  of. 


Revisions  to  System  Cost  Determination 


Arkansas  Central  Power  Company 

Arkansas  Central  Power  Company,  one  of  the  underlying 
companies  of  Arkansas  Power  &  Light,  was  organized;  on 
April  10,  1923,  by  National  Power  &  Light  Company,  a 
member  of  the  Electric  Bond  and  Share  Company  system. 
As  of  April  1,  1923,  it  acquired  the  properties  and  assets 
(with  certain  minor  exceptions)  of  Little  Rock  Railway  & 
Electric  Company  and  Central  Heating  &  Manufacturing 
Company.  In  recording  the  acquisition  Arkansas  Central 
Power  Company  charged  $9,895,451.00  to  its  utility  plant 
account.  This  amount  was  based  upon  the  average  of  three 
valuations  of  the  Little  Rock  Railway  &  Electric  Company’s 
properties,  $9,363,795.00,  plus  net  additions  to  that 
7122  company’s  properties  since  July  31, 1921,  $206,656.00, 
plus  the  value  of  the  Central  Heating  &  Manufactur- 
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ing  Company’s  properties,  $325,000.00.  The  aggregate  of 
these  amounts  exceeded  the  closing  plant  accounts  of  Little 
Rock  Railway  &  Electric  Company  and  Central  Heating  & 
Manufacturing  Company  by  $1,864,929.35. 

In  its  revised  response  the  Company  classified  the  amount 
of  $1,864,929.35  to  the  following  accounts : 


Account  100.5  Electric  Plant  Acquisition  Adjustments .  $  788,964.61 

Account  107  Electric  Plant  Adjustments .  450,000.00 

Account  108.45  Steam  Plant  Acquisition  Adjustments .  4i,64i.37 

Account  108.55  Transportation  riant  Acquisition  Adjustments  584,323.37 


Total 


$1,864,929.35 


The  above  classification  was  predicated  upon  purported 
cost  to  the  Electric  Bond  and  Share  system,  National  Power 
&  Light  Company  having  first  acquired  control  of  the  Little 
Rock  Companies  in  1922. 

National  Power  &  Light  Company  acquired  control  of  the 
Little  Rock  companies  through  a  reorganization  of  the 
American  Cities  Company  which  involved  the  acquisition 
of  securities  of  other  companies.  The  cost  of  the  securities 
of  the  Little  Rock  Railway  &  Electric  Company  were  in¬ 
cluded  in  the  investment  account  of  National  Power  &  Light 
Company  which  account  amounted  to  $22,247,514.27,  such 
amount  not  being  segregated  by  companies  or  by  kind  of 
securities. 

It  is  evident  that  system  cost  as  determined  by  the  Com¬ 
pany  in  the  revised  response,  Exhibit  A,  Appendix  1,  Sched¬ 
ule  27,  is  predicated  upon  a  price  of  $4,000,000.00  fixed  at 
the  time  (1925)  National  Power  &  Light  Company  trans¬ 
ferred  its  investment  in  the  Little  Rock  companies  to  its 
sister  company,  Electric  Power  &  Light  Corporation.  This 
price  has  been  described  as  a  price  fixed  by  a  committee  of 
Bond  and  Share  directors  as  “fair”  to  both  companies. 
Details  of  how  the  price  was  arrived  at  are  not  available. 
The  price  fixed,  however,  results,  after  assigning  par  value 
to  certain  preferred  stock  and  face  value  to  certain  un¬ 
secured  notes,  in  a  cost  of  $161.98  for  each  share  of  common 
stock  of  Little  Rock  Railway  &  Electric  Company  originally 
acquired  by  National  Power  &  Light  Company.  In  view  of 
the  fact  that  Little  Rock  Railway  &  Electric  Company  was 
in  financial  difficulties  at  the  time  National  Power  &  Light 
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Company  acquired  its  investment,  as  is  evidenced  by  the 
fact  that  notes  were  overdue  and  provision  was  made  in  the 
original  plan  of  acquisition  for  the  possibility  of  the  Iiiittle 
Rock  company  being  placed  in  receivership,  it  appears  that 
the  cost  assigned  to  the  common  stock  is  excessive. 

7123  It  is  also  interesting  to  note  that  in  Holding  Com¬ 
pany  Act  Release  No.  2962  (Securities  and  Exchange 
Commission)  the  following  statement  is  made: 

i 

“In  connection  with  the  reorganization  of  the  Little 
Rock  Railway  &  Electric  Company  to  form  Arkansas 
Central  Power  Company,  National  wrote  up  the  plant 
account  of  the  reorganized  company  approximately 
$1,900,000.00  over  predecessor  companies’  books.  By 
selling  to  the  public  bonds  and  preferred  stocks  of 
the  reorganized  company  (again  without  disclosure 
of  the  write-up)  National  recovered  $2,000,000.00  njore 
than  all  costs,  outlays  and  expenses  in  connection 
with  the  reorganization.  As  a  result  of  these  trans¬ 
actions  National  retained  all  the  common  stock  of  the 
reorganized  company  having  a  stated  value  of  approxi¬ 
mately  $3,700,000.00”. 

In  view  of  the  above  facts  the  staff  considers  the  increase 
in  the  plant  account  of  Arkansas  Central  Power  Company 
over  the  closing  plant  account  of  Little  Rock  Railway  & 
Electric  Company  and  Central  Heating  &  Manufacturing 
Company  in  the  amount  of  $1,864,929.35  as  a  write-up  ^nd 
it  has  therefore  classified  the  entire  amount  to  Account  107, 
Electric  Plant  Adjustments,  in  lieu  of  the  $450,000.00  so 
classified  by  the  Company. 

Properties  Acquired  from  Frank  A.  Reid 

Exhibit  A,  Appendix  1,  Schedule  No.  28,  of  the  revised 
response  indicates  that  certain  properties  acquired  from 
Frank  A.  Reid  on  November  30,  1927,  were  recorded  at  an 
amount  $912.12  in  excess  of  system  cost  and  that  a  retire¬ 
ment  reserve  applicable  to  the  properties  of  Earle  Water, 
Light  &  Ice  Company  at  November  30,  1927,  in  the  amount 
of  $70,974.26,  was  not  carried  forward  to  the  books  of  Ar- 
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kansas  Power  &  Light  Company.  The  net  of  these  two 
amounts,  $70,062.14,  has  been  classified  by  the  Company 
as  a  credit  to  Account  107,  Electric  Plant  Adjustments.  In 
accordance  with  the  Electric  Plant  Instruction  2-B  the 
examiners  propose  to  reclassify  $70,974.26  as  a  credit  to 
Account  108.15,  Common  Utility  Plant  Acquisition  Adjust¬ 
ments. 


Properties  Acquired  from  Vernon  B.  Walters 


Exhibit  A,  Appendix  1,  Schedule  No.  37,  of  the  revised 
response  indicates  that  certain  properties  acquired  from 
Vernon  B.  Walters  on  December  1,  1929,  were  recorded  at 
an  amount  $5,550.50  in  excess  of  system  cost  and  that  a 
retirement  reserve  applicable  to  the  properties  of 
7124  Southern  Edison  Company  at  December  1,  1929  in 
the  estimated  amount  of  $41,958.95,  was  not  carried 
forward  to  the  books  of  Arkansas  Power  &  Light  Company. 
The  net  of  these  two  amounts,  $36,408.45,  has  been  classi¬ 
fied  by  the  Company  as  a  credit  to  Account  107,  Electric 
Plant  Adjustments.  In  accordance  with  Electric  Plant 
Instruction  2-B  the  examiners  propose  to  reclassify  $41,- 
958.95  as  a  credit  to  Account  108.15,  Common  Utility  Plant 
Acquisition  Adjustments. 

The  adjustments  proposed  herein  have  been  summarized 
as  follows: 


Write-up  on  Books  of  Arkansas  Central  Power  Company 
Account  107  Electric  Plant  Adjustments ....  $1,414, 929 . 35 
Account  100.5  Electric  Plant  Acquisition  Ad¬ 
justments  . 

Account  108.45  Steam  Plant  Acquisition  Ad¬ 
justments  . 

Account  108.55  Transportation  Plant  Acquisi¬ 
tion  Adjustments . 

Unrecorded  Retirement  Reserves 
Account  107  Electric  Plant  Adjustments ....  $112, 933 . 21 

Account  108.15  Common  Utility  Plant  Acquisi¬ 
tion  Adjustments . 


$788,964.61 

41,641.37 

584,323.37 

112,933.21 


Revisions  to  Estimated  Original  Cost  of  The  Pine  Bluff 

Company’s  Properties 

Appendix  1,  Statement  Id,  of  the  Company’s  revised  re¬ 
sponse  reflects  the  estimated  original  cost  of  the  properties 
of  The  Pine  Bluff  Company  as  of  October  31,  1926,  the 
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date  of  merger  with  Arkansas  Power  &  Light  Company, 
in  the  amount  of  $2,893,459.18.  The  staff  estimates  the 
original  cost  of  the  same  properties  at  $2,386,40^.23,  a 
difference  of  $597,055.95  segregated  as  follows : 


Per 

Per  Revised  Commission’s 

Response  Staff  Difference 

Electric  Plant .  $1,801,591.97  $1,274,171.45  $(527,420.52) 

Water  Plant .  690,380.19  618,288.41  (  72,091.78) 

Transportation  Plant .  491,487.02  493,943.37  2,456.35 


Total .  $2,983,459.18  $2,386,403.23  $(597,Q55.95) 


7125  A  part  of  the  above  difference  can  be  readily  ac¬ 
counted  for.  For  example  on  page  39  of  Appendix 
1  of  the  revised  response  the  company  has  determined  the 
original  cost  of  a  transmission  line  from  Pine  Bluff,  Ar¬ 
kansas,  to  Stuttgart,  Arkansas,  which  was  constructed  in 
1917,  to  be  $164,984.53  and  the  consideration  therefor,  paid 
to  affiliated  interests,  was  $136,000.00  in  cash  and  $100,- 
000.00  in  common  capital  stock  of  The  Pine  Bluff  Comjpany. 
On  this  basis  the  Company  classified  the  excess  payment 
of  $71,015.47  in  Account  100.5,  Electric  Plant  Acquisition 
Adjustments.  During  the  course  of  our  examination  of  the 
revised  response  the  Company  failed  to  explain  its  deter¬ 
mination  of  the  cost  of  the  line.  The  examiners  have  deter¬ 
mined  the  original  cost  of  the  line  to  be  $107,840.00  lusing 
practically  the  same  information  upon  which  the  Com¬ 
pany ’s  estimate  was  based.  On  the  same  page  the  Conipany 
states  that  it  has  included  in  net  plant  additions  foy  the 
period  March  22,  1912,  to  October  31,  1926,  an  item 
of  $150,000,000  [so  in  original,  should  be  $150,000]  cover¬ 
ing  the  book  value  of  common  stock  of  The  Pine  pBluff 
Company  issued  to  William  Crooks  under  a  certain  con¬ 
tract  dated  June  1,  1919,  as  part  of  the  consideration 
for  the  installation  of  additional  machinery  and  equip¬ 
ment  at  the  power  plant  of  the  Company  in  Pine  Bluff;  and 
for  other  services.  It  is  the  view  of  the  examiners  that  the 
common  stock  in  question  was  issued  for  no  value,  that  Wil¬ 
liam  Crooks  "was  then  an  employee  of  The  Pine  Bluff  Com¬ 
pany,  and  that  the  machinery  and  equipment  installed  in 
the  power  plant  at  the  time  covered  by  the  contract  w^s  in- 


178 


stalled  under  the  supervision  of  Ford,  Bacon  &  Davis 
whose  charges  were  reflected  in  the  accounts  of  the  Com¬ 
pany. 

The  transactions  described  above  account  for  $207,144.53 
of  the  total  difference  of  $597,055.95.  The  remaining 
amount  of  $389,911.42  is  accounted  for  by  the  following: 

Overstatement  of  estimated  original  cost  of 
properties  as  of  March  22,  1912  $128,443.93 

Property  removed  from  service  without  entry  261,467.49 


Total  $389,911.42 


The  overstatement  of  estimated  original  cost  of  proper¬ 
ties  as  of  March  22, 1912,  is  segregated  as  follows : 


Electric  Plant 
Water  Plant 
Transportation  Plant 


$  47,574.23 
83,153.70 
(  2,284.00) 


Total 


$  128,443.93 


These  overstatements  have  been  determined  upon  the  basis 
of  engineering  studies  of  appraisals  and  other  data  used 
by  the  Company  in  estimating  original  cost  as  of  March 
22,  1912.  Such  studies  revealed  the  fact  that  the 
7126  Company’s  studies  reflected  excessive  overheads,  re¬ 
lating  particularly  to  contractor’s  profits,  and  other 
improper  amounts,  the  details  of  which  are  available  in  the 
staff’s  working  papers. 

The  amount  relating  to  property  removed  from  service 
without  entry,  $261,467.49,  relates  principally  to  the  Pine 
Bluff  power  plant,  $207,226.88  of  the  total  being  applicable 
thereto.  The  latter  amount  was  determined  through  a 
physical  inspection  of  the  plant  and  the  use  of  available 
appraisals  together  with  other  data  reflecting  the  actual 
original  cost  of  the  power  plant.  Unrecorded  retirements 
in  distribution  plant  and  general  plant  were  estimated  in 
the  amounts  of  $50,000.00  and  $4,240.61,  respectively.  De¬ 
tails  of  the  total  adjustment  are  available  in  the  staff’s 
working  papers. 


179 


The  examiners  have  reclassified  the  entire  difference  of 
$597,055.95  to  Account  108.15,  Common  Utility  Plant  Acqui¬ 
sition  Adjustments. 

Revisions  to  Estimated  Original  Cost  of  Arkansas  Central 
Power  Company’s  Properties 

Appendix  1,  Statement  lb,  of  the  Company’s  revised 
response  reflects  the  estimated  original  cost  of  the  proper¬ 
ties  of  Arkansas  Central  Power  Company  as  of  July  31, 
1921,  in  the  amount  of  $6,052,003.03.  The  staff  estimates 
the  original  cost  of  the  same  properties  at  $5,158,558i03,  a 
difference  of  $893,445.00,  segregated  as  follows  : 

Per 

Per  Revised  Commission’s 
Response  Staff  Difference 

Electric  Plant  and  Other 

Physical  Property .  $3,401,479.03  $2,929,120.03  $(472,359.00) 

Transportation  Plant .  2,650,524.00  2,229,438.00  (421,086.00) 

Total .  $6,052,003.03  $5,158,558.03  $(893,445.00) 

The  Company’s  estimate  of  original  cost  of  the  bbove 
properties  as  of  July  31,  1921,  was  made  upon  the  basis  of 
what  is  known  as  the  Perkins  Appraisal.  The  amounts  re¬ 
flected  therein  were  accepted  as  estimated  original  cost 
notwithstanding  the  fact  that  the  appraisal  reflected 
amounts  known  to  be  in  excess  of  original  cost  and 
amounts  applicable  to  intangibles.  The  examiners  [have 
determined  the  estimated  original  cost  of  the  properties 
on  the  basis  of  the  same  appraisal  with  what  are  deemed 
appropriate  adjustments  applied  thereto.  A  summary  of 
these  adjustments  and  the  reasons  therefor  follow : 


Lands  and  rights  of  way  were  reflected  in  the  Perkins  appraisal  at 
their  estimated  fair  market  value  in  1921.  It  is  estimated  that 

their  original  cost  was  one-third  of  the  1921  valuation .  $93,878.00 

Omissions  and  contingencies  as  reflected  in  the  Perkins  appraisal 
are  deemed  improper  because  the  appraisal  was  prepared  from 

book  records .  265 , 935 . 00 

Organization  expenses  as  reflected  in  the  Perkins  appraisal  have 

been  eliminated  as  improper  cost . . .  251,566.00 

Property  reflected  in  the  appraisal  and  not  in  use  has  been  elimi¬ 
nated. . . . . .  44,246.00 

Other  overhead  costs  as  reflected  in  the  appraisal  have  been  re¬ 
duced  to  approximately  11% .  237,820.00 


Total .  $893,445.00 
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la  addition  to  the  above  adjustment  the  examiners  have 
reclassified  $65,339.00  from  Account  108.41,  Steam  Plant  in 
Service,  to  Account  108.15,  Common  Utility  Plant  Acquisi¬ 
tion  Adjustments.  That  amount  represents  the  difference 
between  the  Company’s  estimate  of  the  original  cost  of 
the  steam  properties  acquired  from  Central  Heating  & 
Manufacturing  Company  and  the  staff’s  estimate  of  such 
costs. 

The  adjustments  proposed  herein  have  been  summarized 
as  follows : 

Account  108.15  Common  Utility  Plant  Acquisition 

Adjustments .  $958,784.00 

Account  100.1  Electric  Plant  in  Service .  $472 , 359 . 00 

Account  108.41  Steam  Plant  in  Service . . .  65,339.00 

Account  108 . 51  Transportation  Plant  in  Service 421 , 086 . 00 

Revisions  to  Estimated  Original  Cost  of  Batesville 

Properties 

Appendix  1,  Statement  3,  of  the  Company’s  revised 
response  reflects  the  estimated  original  cost  of  the  proper¬ 
ties  acquired  from  the  City  of  Batesville  as  of  May  30, 
1927,  in  the  amount  of  $342,955.81.  The  basis  of  the  Com¬ 
pany’s  estimate  is  stated  on  page  50  of  Appendix  1  of  the 
response  as  follows : 

“Since  no  book  records  were  available  for  this  prop¬ 
erty,  it  was  necessary  to  determine  the  original  cost 
and  segregate  by  prescribed  summary  accounts  on  the 
basis  of  other  available  data.  There  was  avail- 
7128  able  an  inventory  of  the  property  as  of  February 
10,  1926,  or  more  than  a  year  prior  to  acquisi¬ 
tion  but  no  record  of  intervening  additions  was  avail¬ 
able.  By  applying  to  the  inventory  unit  prices  esti¬ 
mated  as  effective  at  the  time  of  construction  and  mak¬ 
ing  nominal  allowances  for  additions,  the  original  cost 
was  determined  and  segregated”. 

The  examiners  are  of  the  opinion  that  the  above  proced¬ 
ure  was  not  followed  in  estimating  original  cost.  The  in¬ 
ventory  and  appraisal  mentioned  reflects  a  valuation  for 
the  company’s  power  plant  building  of  $8,000.00  and  the 
original  cost  thereof  has  been  estimated  by  the  Company  at 
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$19,415.58.  Likewise,  the  appraisal  estimates  the  cost  of 
three  fuel  storage  tanks  at  $600.00  and  for  some  reason  the 
original  cost  thereof  has  been  estimated  at  $3,686.52.  Other 
instances  of  discrepancies  are  also  present. 

The  examiners  estimate  that  the  Company’s  determina¬ 
tion  of  the  original  cost  of  the  acquired  properties  has 
been  overstated  by  at  least  $45,000.00  and  that  amount 
has  been  reclassified  from  Account  100.1,  Electric  Plant 
in  Sendee,  and  Account  108.31,  Water  Plant  in  Service, 
to  account  108.15,  Common  Utility  Plant  Acquisition  Ad¬ 
justments,  the  amounts  assigned  to  Accounts  100.1  and 
108.31  having  been  based  upon  the  amounts  included  in 
those  accounts  in  the  response. 

I 

Revisions  to  Estimated  Original  Cost  of  Wilson  Powe£  & 
Light  Company’s  Properties 

Appendix  1,  Statement  6,  of  the  Company’s  revised  re¬ 
sponse  reflects  the  estimated  original  cost  of  the  properties 
acquired  from  Wilson  Power  &  Light  Company  as  of  April 
30,  1931,  in  the  amount  of  $632,608.03.  The  basis  of  the 
Company’s  estimate  is  stated  on  page  58  of  Appendix 
1  of  the  response  as  follows : 

“No  book  records  were  available  covering  the  prop¬ 
erty  constructed  by  the  predecessors  to  Wilson  Power 
&  Light  Company,  which  company  acquired  the  prop¬ 
erty  as  of  October  31,  1927.  The  opening  plant  ac¬ 
count  of  the  Wilson  Power  &  Light  Company  was  bas^d 
on  an  appraisal  made  by  Day  &  Zimmerman,  Engi¬ 
neers,  which  appraisal  showed  reproduction  cost  ajid 
reproduction  cost  less  depreciation,  the  latter  figure 
having  been  used  as  the  opening  plant  account.  A  sub¬ 
stantial  part  of  the  property  was  constructed  during 
the  1920 ’s,  a  period  of  comparatively  high  construction 
costs.  Consequently  it  is  thought  that  the  reproduc¬ 
tion  cost  less  depreciation  as  of  October,  19^7, 
7129  may  be  reasonably  considered  as  representiiig 
original  cost. 

Complete  construction  cost  records  subsequent  to 
Wilson  Power  &  Light  Company’s  acquisition  of  the 
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property  were  available  and  the  net  additions  made  by 
that  company  were  added  to  the  original  cost  of  prop¬ 
erty  acquired.  Included  in  the  additions  was  the  acqui¬ 
sition  of  the  electric  and  ice  properties  in  Lepanto. 
The  original  cost  of  these  properties  was  estimated, 
using  amounts  retired  for  the  power  and  ice  plants  and 
an  estimated  cost  per  customer  for  the  electric  distri¬ 
bution  system”. 

The  staff  estimates  the  original  cost  of  the  properties 
acquired  to  be  $560,604.52,  a  difference  of  $72,003.51,  and 
that  amount  has  been  reclassified  from  Account  100.1  Elec¬ 
tric  Plant  in  Service,  and  Account  108.71,  Ice  Plant  in 
Service,  on  the  basis  of  the  Company’s  determination  of 
the  amounts  includible  therein,  to  Account  108.15,  Common 
Utility  Plant  Acquisition  Adjustments.  The  proposed 
adjustment  arises  from  the  fact  that  the  utility  plant 
account  of  the  Wilson  Power  &  Light  Company  at  October 
31, 1927,  exceeded  the  utility  plant  account  of  its  immediate 
predecessor,  Wilson  Milling  Company,  as  of  the  same  date 
by  $77,891.76  of  which  approximately  $72,003.51  was  in¬ 
cluded  in  the  utility  plant  acquired  by  Arkansas  Power 
&  Light  Company. 

Amounts  Improperly  Included  in  Acquisition  Adjustment 

Accounts 

The  examiners  propose  to  reclassify  $1,488,254.09  from 
Account  100.5,  Electric  Plant  Acquisition  Adjustments,  to 
Account  107,  Electric  Plant  Adjustments.  This  amount  is 
composed  of  the  following  items,  referenced  to  the  Com¬ 
pany’s  revised  response: 


Statement  la-4  Acquisition  of  Denning  Coal  Company .  $  255,941.55 

Statement  la-6  Acquisition  of  Picron  Power  Plant .  212,312.54 

Statements  la-7,  Acquisition  from  Caddo  River  Power  and 
8  and  9  Irrigation  Company .  1 , 020 , 000 . 00 


Total .  $1,488,254.09 


•  •  • 


The  amounts  relating  to  the  acquisition  from  Caddo 
River  Power  and  Irrigation  Company  apply  to  licensed 
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projects  and  no  adjustment  was  proposed  in  the  original 
staff  report  for  that  reason.  In  its  revised  response  the 
Company  reflected  $1,020,000.00  in  Account  100.5,  Electric 
Plant  Acquisition  Adjustments,  as  a  result  of  the  acquisi¬ 
tion.  Inasmuch  as  the  amount  relates  to  licensed  projects 
it  is  considered  appropriate  that  it  be  classified  in  Account 
107,  Electric  Plant  Adjustments,  rather  than  in  Account 
100.5,  Electric  Plant  Acquisition  Adjustments. 

i 

I 

Other  Adjustments 

i 

The  examiners  propose  to  reclassify  the  follo!wing 
amounts  from  Account  100.1,  Electric  Plant  in  Service :  i 


Construction  and  supervision  fees  paid  to  affiliates . $  788  , }05 . 73 

Interest  during  construction  applicable  to  future  development 

of  Remmel  Dam . . .  248 , 987 . 19 

Bond  discount  and  expense  applicable  to  properties  of  Arkansas 

Light  and  Power  Company .  184 ,  lj25 . 82 

Common  capital  stock  issued  by  Arkansas  Light  and  Power 

Company  and  unaccounted  for .  63 , 000 . 00 

Unrecorded  retirements  applicable  to  Pine  Bluff  power  plant. . .  7,8)24.30 


Of  the  above  amount  the  examiners  propose  to  reclassify 
the  adjustments  relating  to  Arkansas  Light  and  Power 
Company,  $247,125.82,  to  Account  108.15,  Common  Utility 
Plant  Acquisition  Adjustments,  and  the  balance,  $1,044,- 
917.22,  to  Account  107,  Electric  Plant  Adjustments.  jThe 
reasons  for  the  adjustments  follow: 

I 

| 

Construction  and  Supervision  Fees  Paid  to  Affiliates 

This  adjustment  is  self-explanatory  in  that  it  provides 
for  the  elimination  of  intercompany  profits  on  construc¬ 
tion  and  supervision  fees  from  Account  100.1,  Electric 
Plant  in  Service.  The  amount  of  the  adjustment  is  com¬ 
parable  to  that  determined  in  proceedings  before  the 
7131  Arkansas  Department  of  Public  Utilities,  Docket  No. 

225.  The  entire  amount  has  been  classified  in  Ac¬ 
count  107,  Electric  Plant  Adjustments,  for  the  reason  tkat 
ample  time  has  already  been  granted  the  Company  for  the 
determination  of  any  costs  reflected  therein  and  the  Coim- 
pany  has  failed  to  make  such  a  determination. 
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Interest  During  Construction  Applicable  to  Future  De¬ 
velopment  of  Remmel  Dam 

Plant  records  of  Arkansas  Power  &  Light  Company  and 
its  predecessor,  Arkansas  Light  and  Power  Company, 
include  charges  for  interest  relating  to  the  future  develop¬ 
ment  of  Remmel  Dam,  a  licensed  project,  in  the  amount  of 
$248,987.19.  These  charges  were  recorded  in  the  years  1925 
through  1930,  substantially  all  being  made  after  the  project 
had  been  placed  in  operation,  and  were  based  upon  esti¬ 
mated  costs  incurred  in  providing  for  additional  generat¬ 
ing  capacity.  Such  additional  generating  capacity  has 
never  been  developed.  The  examiners  consider  the  entire 
charge  as  improper  and  the  amount  of  $248,987.19  has  been 
reclassified  from  Account  100.1  Electric  Plant  in  Service, 
to  Account  107,  Electric  Plant  Adjustments. 

Bond  Discount  and  Expense  Applicable  to  Properties  of 
Arkansas  Light  and  Power  Company 

Appendix  1,  Statement  la-10,  of  the  revised  response 
states  that - 

“The  amount  classified  to  Account  100.1,  Electric 
Plant  in  Service,  includes  bond  discount  and  expense 
totaling  $184,125.82  charged  to  plant  account  by  Arkan¬ 
sas  Light  and  Power  Company  during  the  year  1916. 
The  charging  to  plant  accounts  of  bond  discount  and 
expense  on  bonds  issued  for  construction  purposes  was 
an  accepted  accounting  practice  in  the  utility  practice 
for  many  years”. 

Such  items  are  definitely  not  includible  in  Account  100.1, 
Electric  Plant  in  Service,  under  the  provisions  of  the  Uni¬ 
form  System  of  Accounts.  The  amount  of  $184,125.82  has 
accordingly  been  transferred  to  Account  108.15,  Common 
Utility  Plant  Acquisition  Adjustments. 

7132  Common  Capital  Stock  Issued  by  Arkansas  Power 
and  Light  Company  and  Unaccounted  For 
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Appendix  1,  Statement  la-9,  of  the  revised  response  indi¬ 
cates  the  failure  of  the  Company  to  account  for  630  stares 
of  common  capital  stock  issued  by  Arkansas  Light!  and 
Power  Company  prior  to  January  1,  1917.  The  examiners 
are  of  the  opinion  that  such  stock  was  issued  for  no  Value 
and  that  the  charge  therefor  is  reflected  in  Statement  la-10, 
or  elsewhere,  and  they  have  reclassified  the  par  Value 
thereof,  $63,000.00,  from  Account  100.1,  Electric  Plant  in 
Service,  to  Account  108.15,  Common  Utility  Plant  Acquisi¬ 
tion  Adjustments. 

Unrecorded  Retirements  Applicable  to  Pine  Bluff  P^wer 
Plant 

I 

The  records  of  Arkansas  Power  &  Light  Company  indi¬ 
cate  that  the  additions  to  the  Company’s  Pine  Bluff  pj>wer 
plant  to  December  31,  1936,  were  $20,160.18  and  that  re¬ 
corded  retirements  to  the  same  date  were  $1,537.73,  result¬ 
ing  in  net  additions  of  $18,622.45.  A  review  of  the  chainges 
in  the  plant  during  Arkansas  Power  &  Light  Company’s 
ownership  indicates  that  the  net  additions  should  be  jj>10,- 
798.15.  The  difference  between  the  two  amounts,  $7,824.30, 
is  considered  an  unrecorded  retirement,  relating  to  a  wire 
tower  at  the  plant,  and  properly  includible  in  Account!  107, 
Electric  Plant  Adjustments. 


7133  Reclassification  of  Acquisition  Adjustments 

I 

The  examiners  have  transferred  $7,486,021.39  to  Account 
108.15,  Common  Utility  Plant  Acquisition  Adjustments, 
from  Account  100.5,  Electric  Plant  Acquisition  Adjust¬ 
ments,  and  Other  Plant  Adjustment  Accounts  within  Ac¬ 
count  108,  Other  Utility  Plant. 

For  reasons  stated  hereinbefore  the  examiners  consider 
it  more  reasonable,  and  preferable,  to  classify  all  acquisi¬ 
tion  adjustments  in  Account  108.15,  Common  Utility  Plant 
Acquisition  Adjustments,  for  disposition. 


i 

i 

I 

i 


186 


7134  Recommendations  as  to  Disposition  of  Amounts  Es¬ 
tablished  in  Account  107,  Electric  Plant  Ad¬ 
justments,  and  Account  108.15,  Common  Utility 
Plant  Acquisition  Adjustments 

The  examiners  have  established  $11,881,199.23  in  Account 
107,  Electric  Plant  Adjustments,  and  the  following  recom¬ 
mendations  are  made  as  to  the  disposition  of  that  amount : 

1.  Charge  Account  140,  Unamortized  Debt  Discount 
and  Expense,  and  Account  271,  Earned  Surplus,  in  ap¬ 
propriate  amounts,  with  debt  discount  and  expense  of 
$1,497,546.00  incurred  in  connection  with  the  issuance 
as  of  October  1,  1926,  of  First  and  Refunding  Bonds, 
5%  Series,  due  1956,  in  the  principal  amount  of  $18,- 
000,000.00. 

2.  Charge  Account  150,  Capital  Stock  Discount,  with 
$75,814.12. 

3.  Charge  Account  151,  Capital  Stock  Expense,  with 
$254,442.06. 

4.  Charge  Account  146,  Other  Deferred  Debits,  and 
Account  271,  Earned  Surplus,  in  appropriate  amounts, 
with  deferred  franchise  expenses  erroneously  capital¬ 
ized  of  $36,960.00. 

5.  Charge  Account  250,  Reserve  for  Depreciation, 
with  $874,964.04,  that  amount  representing  unrecorded 
retirements. 

6.  Charge  Account  271,  Earned  Surplus,  or  Account 
270,  Capital  Surplus,  if  properly  created  for  that  pur¬ 
pose,  with  $9,141,473.01,  that  amount  representing 
write-ups  and  other  erroneous  charges  to  utility  plant 
account. 

The  examiners  have  established  $9,293,057.46  in  Account 
108.15,  Common  Utility  Plant  Acquisition  Adjustments. 
Subsequent  to  December  31, 1936,  Arkansas  Power  &  Light 
Company  disposed  of  its  water  properties  and  ice  prop¬ 
erties  and  it  is  recommended  that  any  amounts  included  in 
Account  108.15,  Common  Utility  Plant  Acquisition  Adjust¬ 
ments,  and  applicable  to  those  properties  be  immediately 
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written  off.  It  is  also  recommended  that  the  Company 
be  required  to  submit  a  plan  of  disposition  in  respect  t^>  any 
amounts  remaining  in  Account  108.15,  Common  Utlity  Plant 
Acquisition  Adjustments. 

7135  The  discussions  and  recommendations  included  in 
this  report  are  based  upon  an  examination  made  at 
the  Arkansas  Power  &  Light  Company’s  offices  at  Pine 
Bluff,  Arkansas,  of  books,  records,  contracts  and  other 
documents  made  available  for  inspection  and  from!  the 
staff’s  interpretation  of  such  facts. 


Approved : 


George  T.  Cross, 

Principal  Examiner  of  Accounts. 
Robert  A.  O’Neill,  j 
Engineer. 


R.  C.  Rainwater, 

Chief , 

Division  of  Original  Cost.  \ 

Chas.  W.  Smith,  I 

Chief,  \ 

Bureau  of  Accounts,  Finance  &  Rates. 

September  26,  1944  (Tr.  V.  22,  p.  7117). 

i 

Supplemental  Show  Cause  Order  Issued  September  27, 

1944 


Filed  Sept.  27,  1944 


7112  Supplemental  Order  to  Show  Cause 

It  appearing  to  the  Commission  that :  [ 

(a)  On  June  15,  1943,  this  Commission  issued  an 
order  requiring  Arkansas  Power  &  Light  Company 
(“Company”)  to  show  cause  in  writing,  under  oath;  if 
any  there  be,  why  the  Company  should  not  be  required 
to  classify  $16,610,196.85  in  Account  107,  Electric  Plant 
Adjustments;  $1,108,440.24  in  Account  100.5,  Electric 
Plant  Acquisition  Adjustments;  $45,551,920.00  in  4C_ 


i 

i 
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count  100.6,  Electric  Plant  in  Process  of  Reclassifica¬ 
tion;  $2,293,567.58  in  various  Plant  in  Process  of  Re¬ 
classification  Accounts  within  Account  108,  Other 
Utility  Plant;  dispose  of  $2,402,515.42  in  Account  107 
in  the  manner  described  in  paragraph  (1)  of  the  order 
of  June  15,  1943;  submit  plans  for  the  disposition  of 
the  remainder  of  $14,207,681.43  in  Account  107  and  of 
the  $1,108,440.24  in  Account  100.5,  and  prepare  and  sub¬ 
mit  to  the  Commission  revised  reclassification  and 
original  cost  studies  respecting  the  amounts  established 
in  Account  100.6  and  the  various  Plant  in  Process  of 
Reclassification  Accounts  within  Account  108. 

(b)  On  September  18,  1943,  the  Company  filed  its 
response  in  which,  in  effect,  it  proposed  to  classify 
$7,791,086.11  of  its  electric  plant  at  December  31,  1936, 
in  Account  107  and  $10,429,819.21  in  Account  100.5  and 
Plant  Acquisition  Adjustments  Accounts  within  Ac¬ 
count  108. 

(c)  Thereafter  conferences  were  held  between  repre¬ 
sentatives  of  the  Company,  the  staff  of  this  Commission, 
and  the  staff  of  the  Department  of  Public  Utilities  of 
Arkansas,  but  said  conferences  failed  to  produce  com¬ 
plete  agreement  on  the  issues. 

(d)  On  January  13,  1944,  the  Commission  set  the 
issues  raised  by  the  order  of  June  15, 1943,  and  the  Com¬ 
pany’s  response  thereto,  for  public  hearing  on  Feb¬ 
ruary  16, 1944. 

7113  (e)  The  hearing  was  postponed  from  time  to 

time,  in  order  not  to  interfere  with  a  rate  proceed¬ 
ing  being  conducted  by  the  Arkansas  Department  of 
Public  Utilities  involving  the  rates  of  the  Company,  and 
on  May  13, 1944,  the  Commission  entered  an  order  post¬ 
poning  the  hearing  “pending  further  order  of  the 
Commission.” 

(f)  The  staff  of  the  Commission  in  the  meantime  has 
been  engaged  in  making  further  studies  of  the  Com¬ 
pany’s  response  and  of  other  data  furnished  the  staff 
by  the  Company,  such  other  data  being  in  the  nature  of 
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•  an  amendment  to  the  Company’s  response  which!  have 
not  been  formally  filed  with  the  Commission  }yy  the 
Company. 

(g)  Asa  result  of  the  additional  studies,  the  staff  of 
this  Commission  has  submitted  a  supplemental  report 
on  the  reclassification  and  original  cost  studies  of  elec- 
trict  plant  of  the  Company,  which  report  is  to  be  served 
herewith  upon  the  Company  and  is  made  a  part  hereof 
by  reference. 

i 

(h)  In  the  supplemental  report  the  staff  recommends 
that  the  Company  be  required  to  classify  $11,881,199.23 
in  Account  107,  Electric  Plant  Adjustments,  and  $9^293,- 
057.46  in  Account  108.15,  Common  Utility  Plant  Acquisi¬ 
tion  Adjustments,  all  as  more  fully  set  forth  at  pp.  4 
to  16  of  the  supplemental  report.1 

(i)  The  staff  also  recommends  in  the  supplemental 
report  that  the  Company  be  required  to  dispose  of  the 
$11,881,199.23  recommended  for  classification  in  Ac¬ 
count  107  as  follows: 

To  Account  140,  Unamortized  Debt  Dis¬ 
count  and  Expense,  and  Account  271, 

Earned  Surplus,  in  appropriate 
amounts,  representing  unamortized 
debt  discount  and  expense  incurred  in 
connection  with  the  issuance  as  of 
October  1, 1926,  of  First  and  Refund¬ 
ing  Bonds,  5%  Series;  due  1956,  in 
the  principal  amount  of  $18,000,000  $1,497,546.00 

To  Account  150,  Capital  Stock  Discount, 
representing  discount  on  capital 

stock  75,8li4.12 

■  — 

I 

1  Account  108.15,  Common  Utility  Plant  Acquisition  Ad¬ 
justments,  a  sub-account  of  Account  108,  Other  Utility 
Plant,  is  used  for  the  purpose  of  identifying  plant  acquisi¬ 
tion  adjustments  arising  through  acquisitions  of  properties 
of  more  than  one  utility  department. 
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7114  To  Account  151,  Capital  Stock  Ex¬ 
pense,  representing  expenses 
associated  with  the  issuance  of  capital 
stock 

To  Account  146,  Other  Deferred  Debits, 
and  Account  271,  Earned  Surplus,  in 
appropriate  amounts,  representing  de¬ 
ferred  franchise  expenses  errone¬ 
ously  capitalized  as  cost  of  plant 
To  Account  250,  Reserve  for  Deprecia¬ 
tion  of  Electric  Plant,  representing 
unrecorded  retirements 
To  Account  271,  Earned  Surplus,  or 
Account  270,  Capital  Surplus,  if 
properly  created  for  that  purpose, 
representing  write-ups  and  other  er¬ 
roneous  charges  in  the  Company’s 
plant  account 


254,442.06 


36,960.00 

874,964.04 


9,141,473.01 


Total 


$11,881,199.23 


(j)  In  its  supplemental  report  the  staff  recommends 
that  the  Company  be  required  to  submit  a  plan  for  the 
disposition  of  the  $9,293,057.46,  to  be  classified  in  Ac¬ 
count  108.15. 

The  Commission  orders  that : 

(A)  At  the  public  hearing  to  be  held  in  the  above- 
entitled  matter,  which  hearing  has  been  indefinitely 
postponed,  the  issues  to  be  determined  shall  be  those 
raised  by  the  Commission’s  order  of  June  15,  1943,  as 
supplemented  by  this  order,  and  the  Company’s  re¬ 
sponse  to  the  order  of  June  15, 1943. 

(B)  The  Company  shall  file  a  response,  under  oath, 
within  sixty  days  after  the  date  of  this  order,  to  the 
recommendations  contained  in  the  supplemental  report 
herewith  to  be  served  upon  the  Company,  including  a 
plan  for  disposition  of  amounts  in  the  adjustment 
accounts.  In  such  response  the  Company  shall  set 
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forth  any  amounts  disposed  of  since  December  31, 1936, 
which  are  recommended  for  classification  by  the  staff 
in  Accounts  107  and  108.15  together  with  the  manner  in 
which  such  disposition  was  effected. 

(C)  The  Secretary  serve  upon  the  Company  a  jcopy 
of  the  supplemental  report  herein  referred  to  concur¬ 
rently  with  the  service  on  the  Company  of  this  ordert. 

By  the  Commission.  Commissioner  Draper  dissenting. 

(Tr.  V.  21,  p.  7112). 

Leon  M.  Fuquay, 

Secretary. 


Item  E  Response  to  Supplemental  Show  Cause  Order- 

Filed  November  27,  1944 


7217  Response  to  Order  to  Show  Cause 

Comes  the  respondent  Arkansas  Power  &  Light  Com¬ 
pany  (hereinafter  sometimes  called  “Company”),  and 
without  waiving  any  issues  or  matters  raised  by  its  peti¬ 
tion  heretofore  filed,  but  renewing  each  thereof  and  ijiow 
insisting  upon  all  of  them  and  incorporating  said  peti¬ 
tion  and  the  exhibits  attached  thereto  herein  by  reference, 
and  excepting  to  any  action  of  the  Commission  in  overruling 
said  petition,  or  in  failing  to  rule  on  the  issues  presented 
in  said  petition,  and  without  waiving  any  objection  therein 
or  herein  stated  to  the  jurisdiction  of  the  Federal  Power 
Commission  (hereinafter  sometimes  called  “Commission”), 
files  this  its  response  to  the  Commission’s  order  issued  in 
this  case  on  September  27,  1944,  and  to  the  recommenda¬ 
tions  contained  in  the  supplemental  report  referred  to  in 
said  Order. 

i 

I.  Company  denies  that  in  its  response  to  the  Commis¬ 
sion’s  order  to  show  cause  filed  on  September  18,  1943^  it 
proposed  to  classify  $7,791,086.11  of  its  electric  plant  at 
December  31,  1936  in  Account  107  and  $10,429,819.21  in 
Account  100.5  and  plant  acquisition  adjustments  accounts 
within  Account  108,  as  stated  in  paragraph  (b)  of  the 
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Commission's  order  to  show  cause  dated  September  27, 
1944. 

II.  Company's  activities  and  operations  are  subject  to 
complete  regulation  by  the  Department  of  Public  Utilities 
of  the  State  of  Arkansas  (hereinafter  sometimes  called 
the  “Department")  as  to  rates,  adequacy  of  service, 
7218  issuance  of  securities,  accounting,  contracts  with 
affiliated  interests  and  every  other  aspect  of  its 
business  which  concerns  the  general  public. 

Act  324  of  the  1935  Acts  of  the  General  Assembly  of  the 
State  of  Arkansas  authorizes  the  said  Department  of 
Public  Utilities  of  the  State  of  Arkansas  to  establish  a 
Uniform  System  of  Accounts  to  be  kept  by  any  public 
utility  subject  to  its  jurisdiction  and  to  prescribe  the 
manner  in  which  such  accounts  shall  be  kept.  In  pursuance 
of  such  authority  and  as  of  January  1,  1943,  the  Arkansas 
Department  of  Public  Utilities  prescribed  a  Uniform 
System  of  Accounts  to  be  kept  by  all  electric  public  utilities 
subject  to  its  jurisdiction,  a  copy  of  said  Uniform  System 
of  Accounts  having  been  incorporated  as  Exhibit  A  in 
Respondent’s  said  petition  filed  herein. 

On  November  10,  1943,  the  Arkansas  Department  of 
Public  Utilities  issued  an  order  requiring  Company  to 
show  cause  why  it  should  not  be  required  by  the  Depart¬ 
ment  to  adjust  its  accounts  to  conform  to  said  Uniform 
System  of  Accounts  adopted  by  the  Department  and  to 
write  out  or  charge  off  any  items  carried  on  its  books  of 
account  which  did  not  reflect  actual  values.  After  re¬ 
sponse  to  said  order  was  filed  with  the  Department  by 
Company,  hearings  were  begun  before  the  Arkansas  De¬ 
partment  of  Public  Utilities  on  December  7,  1943  and, 
with  the  exception  of  some  brief  adjournments  during  that 
period,  the  taking  of  testimony  continued  until  May  10, 
1944.  At  the  conclusion  of  that  hearing,  under  date  of 
June  24,  1944,  the  Department  issued  its  findings  and 
order  on  the  issues  raised  in  such  hearing,  a  copy  of  said 
findings  and  order  having  been  incorporated  as  Exhibit 
B  in  Respondent’s  said  petition  filed  herein. 

That  among  the  issues  at  said  hearing  which  were  ad¬ 
judicated  by  the  Department  in  its  findings  and  order  were 
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the  original  cost  of  Company’s  electric  properties,  the 
amounts  properly  includible  in  the  adjustment  accounts 
100.5  and  107  and  the  disposition,  if  any,  to  be  mhde  of 
the  amounts  in  such  accounts. 

Regulatory  control  of  the  Company’s  general  corporate 
and  fundamental  books  of  account  is  excepted  fropi  the 
grant  of  powers  made  to  the  Commission  in  the  Federal 
Power  Act  and  expressly  reserved  to  State  regulatory 
authority,  which  in  Arkansas  is  the  Department  of 
7219  Public  Utilities.  Inasmuch  as  the  regulatory  au¬ 
thority  of  the  State  of  Arkansas  has  already  made 
a  determination  of  all  the  issues  involved  in  both  ojrders 
of  the  Commission,  dated  June  15,  1943  and  September 
27,  1944,  the  Commission  is  without  authority  of  law  to 
require  that  the  general  corporate  and  fundamental  books 
of  account  of  the  Company  be  recast  to  conform  tp  the 
recommendations  set  forth  in  the  staff  reports  or  tp  the 
Commission’s  system  of  accounts  as  interpreted  by  the 
Commission,  or  authority  to  compel  the  elimination  from 
the  Company’s  general  corporate  and  fundamental  books 
of  account  of  any  amount  in  conflict  with  the  determination 
previously  made  by  the  Department  of  Public  Utilities 
of  the  State  of  Arkansas  and  set  forth  in  its  said  findings 
and  order. 

A  substantial  portion  of  the  assets  of  the  Company  com¬ 
prises  gas,  motor  coach,  street  railway  and  other  non¬ 
electric  facilities  or  properties  which  are  not  a  part  of 
electric  plant  and  are  not  subject  to  the  jurisdiction  of 
the  Commission  and,  as  herein  stated,  a  substantial  amount 
of  the  staff’s  proposed  adjustments  relate  to  non-electric 
property.  In  addition,  the  major  part  of  the  Company’s 
electric  plant  comprises  facilities  used  for  the  generation 
of  electric  energy  or  in  local  distribution  or  used  ionly 
for  the  transmission  of  electric  energy  in  intrastate  Com¬ 
merce  or  consumed  wholly  by  the  transmitter,  which,  by 
the  express  provisions  of  Section  201  (b)  of  the  Federal 
Power  Act,  are  excepted  from  the  jurisdiction  of  the  Com¬ 
mission  sought  to  be  exercised  in  this  proceeding. 

The  findings  and  recommendations  of  the  staff  report 
are  in  conflict  with  the  determination  of  the  original  cost 
of  the  Company’s  electric  properties  made  by  thejDe- 


! 
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partment  of  Public  Utilities  of  the  State  of  Arkansas  and, 
if  the  Company  made  the  accounting  adjustments  pro¬ 
posed  in  the  staff  report  and  mentioned  in  the  Commis¬ 
sion’s  order,  it  would  be  in  violation  of  the  findings  and 
order  previously  made  by  the  Arkansas  Department  of 
Public  Utilities  which,  as  stated  above,  has  primary  and 
paramount  jurisdiction  of  the  fundamental  and  general 
corporate  books  of  account  of  the  Company.  As  a  result 
of  the  order  of  the  Commission,  the  Company  is  placed  in 
the  position  that,  if  on  the  one  hand,  it  complies  with  the 
recommendations  of  the  staff,  it  exposes  itself  to  severe 
penalties  on  account  of  violation  of  the  orders  of 
7220  the  Department  of  Public  Utilities  of  the  State  of 
Arkansas,  while,  on  the  other  hand,  if  it  fails  to 
comply  with  the  orders  of  the  Commission,  it  is  exposed  to 
severe  penalties  on  account  of  violation  of  the  Federal 
Power  Act. 

TTT  The  Company  has  issued  and  has  outstanding  the 
following  securities: 

Principal 
Amount  or 
Number  of 
shares 

First  Mortgage  Bonds: 

3H%  Series  due  1974 .  $30,000,000 

Capital  stock  issued  and  outstanding: 

$7  Preferred  (no  par  value) .  47 ,609 

$6  Preferred  (no  par  value) .  45 , 891 

Common  ($12.50  par  value) .  1 ,070,000 

These  securities  were  issued  in  exchange  for  property 
or  to  obtain  funds  with  which  to  acquire  and  construct 
property  or  to  refund  securities  issued  for  such  purposes, 
and  are  now  fully  supported  by  the  present  value  of  the 
Company’s  assets.  Each  of  these  security  issues  has  been 
approved  by  the  regulatory  authorities  of  Arkansas  and 
said  issue  of  First  Mortgage  Bonds  was  contemplated  by 
and  predicated  upon  the  said  findings  and  order  of  the 
Arkansas  Department  of  Public  Utilities  dated  June  24, 
1944.  Disposition  from  the  asset  accounts  of  the  Company 
in  its  fundamental  books  of  account  of  the  amounts  of 
actual  cost  to  it,  as  proposed  in  the  staff  report  and  ap¬ 
parently  proposed  in  the  Commission’s  order,  would  im- 


properly  reflect  a  loss  of  surplus  and  an  impairment  of 
capital  which  the  Company  has  not  suffered,  and  might 
prevent  the  declaration  and  payment  of  dividends  lawfully 
earned  upon  the  capital  stock  of  the  Company. 

A  substantial  portion  of  the  Company’s  securities  is  held 
by  thousands  of  persons  residing  in  Arkansas,  a  majority 
of  whom  are  customers  of  the  Company.  The  effect  of 
such  disposition,  therefore,  would  be  to  impair  the  credit 
of  the  Company  and  adversely  to  affect  its  customer  and 
public  relations. 

IV.  The  Commission  is  without  authority  of  law,  in  any 
event,  by  a  retroactive  application  of  its  rules  wSrich 

ignores  all  questions  of  value,  of  legality,  an$  of 
7221  cost  entering  into  a  transaction  at  the  time  of  its 
occurrence,  according  to  the  law  of  the  jurisdiction 
to  which  the  Company  was  then  subject,  to  require  elimjina- 
tion  from  the  general  corporate  and  fundamental  books 
of  account  of  the  Company  (a)  of  asset  values  lawfully 
established  in  such  accounts  long  prior  to  the  time  the 
Commission  was  granted  any  authority  with  respect  to 
such  accounts,  or  (b)  of  asset  values  established  in  its 
accounts  in  accordance  with  the  law  and  regulation^  of 
the  State  of  Arkansas. 

V.  The  Commission  is  without  authority  of  law,  in  any 
event,  to  require  the  Company  to  dispose  of  amounts  how 
recorded  in  its  asset  accounts  without  proof  that  related 
asset  values  have  been  lost  to  an  equivalent  amount,  and 
thereby  to  require  the  Company  to  reflect  or  indicate  a 
loss  of  asset  values  which  it  has  not  suffered  or  to  require 
the  Company  to  readjust  or  recast  its  fundamental  books 
and  accounts  so  as  to  record  its  assets  on  such  books  ^nd 
accounts  at  less  than  their  actual  cost  and  their  present 
value. 

In  its  findings  and  order,  dated  June  24,  1944,  the  Ar¬ 
kansas  Department  of  Public  Utilities  determined  that 
the  cost  to  the  Company  of  its  electric  properties  as  of 
January  1,  1944  was  $54,357,699.67,  including  $1,602,033.36 
retained  in  Account  100.6,  Electric  Plant  in  Process  of 
Reclassification,  pending  future  disposition.  The  effect  of 
the  adjustments  proposed  by  the  staff  in  its  original  and 
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supplemental  reports  would  be  to  reduce  the  recorded  assets 
on  the  Company’s  books  and  accounts  to  an  amount  lower 
than  the  amount  previously  determined  as  the  cost  thereof 
to  the  Company  by  the  duly  constituted  regulatory  author¬ 
ity  of  the  State  of  Arkansas  which  has  paramount  juris¬ 
diction  over  the  Company.  The  Arkansas  Department 
also  found  that  the  prudent  investment  in  the  Company’s 
electric  system  as  of  January  1,  1944,  for  rate-making  pur¬ 
poses,  was  $47,996,290  and  the  effect  of  the  adjustments 
proposed  by  the  staff  would  be  to  reduce  the  recorded  as¬ 
sets  on  the  Company’s  books  and  accounts  to  an  amount 
lower  than  the  rate  base  value  of  the  Company’s  electric 
properties  so  determined  by  the  Department  of  Public 
Utilities. 

VI.  The  requirement  of  the  Commission  that  the  Com¬ 
pany  write  out  of  its  general  corporate  and  fundamental 
books  of  account  the  amounts  of  $11,881,199.23  and 
7222  $9,293,057.46  referred  to  in  paragraphs  (h),  (i), 
and  (j)  of  the  Commission’s  order  would  be  with¬ 
out  authority  of  law,  would  contravene  Article  V  of  the 
Amendments  to  the  Constitution  of  the  United  States, 
would  take  the  Company’s  property  without  due  process 
of  law  and  constitute  the  taking  of  property  for  a  public 
purpose  without  payment  of  just  compensation,  would  con¬ 
travene  Article  X  of  the  Amendments  to  the  Constitution 
of  the  United  States,  would  infringe  upon  the  regulatory 
authority  thereby  and  in  the  Federal  Power  Act  reserved 
to  the  States,  and  would  violate  Sections  1  and  2  of  Article 
III  of  the  Constitution,  requiring  judicial  determination 
of  fundamental  questions  of  fact  and  law. 

The  Federal  Power  Act,  if  construed  to  authorize  the 
Commission  to  require  such  disposition,  is  in  such  respect 
invalid  and  in  violation  of  each  of  said  constitutional  pro¬ 
visions. 

VIII.  The  transactions  discussed  in  the  supplemental 
staff  report  and  the  adjustments  proposed  therein  do  not 
relate  to  the  original  cost  filing  made  by  the  Company  but 
relate  to  Appendix  I  to  the  response  of  the  Company  filed 
September  18,  1943  with  the  Commission,  which  was  a  so- 
called  accounting  study  made  by  the  Company  for  the 


information  of  the  Commission  and  at  the  request  c^f  its 
staff  and  was  not  a  revision  of  or  a  substitute  for  the 
original  cost  studies  previously  filed  by  the  Company. 
The  Company  believes  that  the  study  originally  filed  with 
the  Commission  on  June  3,  1940  is  a  more  reasonable!  and 
accurate  determination  of  the  original  cost  of  its  electric 
properties  for  all  purposes  of  the  systems  of  accounts  than 
the  second  study  submitted  as  Appendix  I  to  the  Com¬ 
pany's  response  filed  September  18,  1943. 

Both  studies  were  introduced  into  evidence  by  the  Com¬ 
pany  at  the  hearing  held  before  the  Arkansas  Department 
of  Public  Utilities.  For  convenience  of  identification^  the 
first  study  filed  by  the  Company  with  the  Commission  was 
referred  to  in  the  Department’s  opinion  as  the  “Engineer¬ 
ing  Study”  and  the  second  study  made  by  the  Company 
attached  to  our  previous  response  as  Appendix  I  was  identi¬ 
fied  in  the  Department’s  order  as  the  “Accounting  Study”. 
Such  designations  do  not  properly  identify  or  distinguish 
the  two  studies.  The  so-called  “Accounting  Study”  em¬ 
ploys  engineering  estimates  and  assumptions  which 
7223  are  less  reliable  than  the  accounting  and  engineer¬ 
ing  determinations  on  which  the  “Engineering 
Study”  is  predicated.  After  considering  both  studies,  the 
Department  said  in  its  findings  and  opinion:  “After  giving 
full  consideration  to  all  of  the  facts  and  circumstances, 
the  Department  finds  that  the  Engineering  Study,!  as 
adjusted  by  subsequent  exhibits  and  testimony,  is  more 
reliable  than  the  Accounting  Study  as  a  basis  for  the  i'ea- 
sonable  determination  of  the  original  cost  of  the  respond¬ 
ent’s  electric  property.” 

The  transactions  discussed  and  the  adjustments  proposed 
in  the  supplemental  staff  report  which  relate  solelyj  to 
the  accounting  study  in  most  cases  differ  considerably  from 
the  amounts  for  similar  items  in  the  engineering  stjidy 
adopted  by  the  Company. 

It  is  the  position  of  the  Company  that  because,  as  stated 
above,  the  so-called  engineering  study  is  the  more  accurate 
of  the  two  studies  made,  and  furthermore  because  the  De¬ 
partment  of  Public  Utilities  adopted  that  study  as  a  bqsis 
for  its  original  cost  determination  of  the  Company’s  electric 
properties,  the  engineering  study  should  be  the  basis  if  or 
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the  determination  of  such  cost  by  the  Commission  instead 
of  the  accounting  stndy  as  apparently  is  intended  by  the 
staff.* 

However,  in  order  to  answer  as  fully  as  possible  the 
staff  report  and  order  of  the  Commission,  there  follows 
a  detailed  discussion  of  the  transactions,  and  proposed 
dispositions  of  the  various  amounts,  mentioned  in  the 
supplemental  staff  report.  The  Company  believes  that 
the  report  of  the  staff  is  erroneous  in  many  respects,  as 
will  be  shown  as  the  items  mentioned  in  the  staff  report 
are  hereafter  individually  discussed  under  the  same  caption 
headings  as  used  in  such  report. 

7224  Revisions  to  System  Cost  Determination 
1.  Arkansas  Central  Power  Company 

The  supplemental  staff  report  states  that  “  in  its  revised 
response  the  Company  classified  the  amount  of  $1,864,929.35 
to  the  following  accounts : 


*  Subsequent  to  the  filing  on  June  3,  1940,  of  the  Com¬ 
pany’s  Reclassification  of  Electric  Plant,  Statements  A  to 
I,  inclusive,  Statement  F  of  which  showed  the  Company’s 
electric  plant  as  of  January  1,  1937,  classified  according 
to  the  accounts  prescribed  in  the  Federal  Power  Commis¬ 
sion’s  Uniform  System  of  Accounts  effective  on  that  date, 
it  was  found  necessary  to  make  certain  revisions  in  the 
amounts  as  classified.  During  the  rate  proceedings  before 
the  Arkansas  Department  of  Public  Utilities,  the  Company 
introduced  into  evidence  a  copy  of  the  original  reclassifica¬ 
tion  of  electric  plant  and  a  statement  showing  the  revisions 
made  subsequent  to  the  original  filing  with  the  Federal 
Power  Commission.  The  Company  submits  on  pages  43 
to  45  a  statement  showing  the  revisions  made  subsequent 
to  the  original  filing  and  as  filed  with  the  Department  of 
Public  Utilities,  also  on  page  46  a  statement  showing  by 
summary  accounts  the  totals  as  filed,  the  revisions  made  by 
the  Company  subsequent  to  the  filing,  the  adjustments 
recommended  by  the  Department  of  Public  Utilities,  and 
the  adjusted  totals,  all  as  of  January  1,  1937. 
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Account  100.5  Electric  Plant  Acquisition  Adjustments ... .  $788,964.61 

Account  107  Electric  Plant  Adjustments .  450,000.00 

Account  108.45  Steam  Plant  Acquisition  Adjustments .  41,641.37 

Account  108.55  Transportation  Plant  Acquisition  Adjust¬ 
ments .  584.323.37 


ments .  584,323.37 

Total . $1,864,929.35” 

i 

The  staff  now  proposes  to  classify  this  entire  amount  to 
Account  107,  Electric  Plant  Adjustments,  as  a  write-up, 
apparently  for  two  reasons  (1)  that  the  staff  does!  not 
agree  with  the  allocation  of  cost  of  the  properties  madie  by 
National  Power  &  Light  Company  in  1925  and  (2)  that 
in  Holding  Company  Act  Release  No.  2962  (Securities  and 
Exchange  Commission)  it  is  stated  that  “•  •  •  National 
recovered  $2,000,000  more  than  all  costs,  outlays  and  ex¬ 
penses  in  connection  with  the  reorganization”  of  Little 
Rock  Railway  &  Electric  Company  to  form  Arkansas 
Central  Power  Company. 

As  to  point  one  (1),  the  staff  takes  issue  with  the  deter¬ 
mination  of  system  cost,  stating  that  it  appeared  to  it  that 
the  amount  assigned  hy  National  Power  &  Light  Company 
to  the  cost  of  the  Little  Rock  Railway  &  Electric  Company 
common  stock  was  excessive.  The  staff  makes  this  asser¬ 
tion  and  determination  despite  the  facts  that  National  had 
recorded  such  cost  in  1925;  has  consistently  maintained 
such  cost  upon  its  books  ever  since  or  for  a  period  of  19 
years ;  has  never  claimed  a  profit  or  loss  on  this  transaction 
for  Federal  income  tax  purposes  (and  its  position  has 
been  accepted  by  the  Bureau  of  Internal  Revenue) ;  had 
segregated  the  original  basket  cost  of  the  several  properties 
acquired  in  1922  and  had  recorded  such  segregation  upon 
its  books  when  system  cost  was  determined  and  had  used 
such  segregation  for  the  determination  of  profit  or  loss 
involved  in  subsequent  sales  of  securities  previously  in¬ 
cluded  in  the  basket  for  purposes  of  Federal  income  fax 
determination  and  in  filings  with  regulatory  author- 
7225  ities  in  other  proceedings.  The  Department  of  Public 
Utilities  of  the  State  of  Arkansas  also  investigated 
this  situation  and  in  its  findings  and  order  dated  June  24, 
1944  ruled  thereon  as  follows: 

“Included  in  the  system  cost  determination  are  itetns 
which  merit  some  discussion.  One  such  item  is  an 
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amount  of  $3,486,678.39,  representing  the  amount  paid 
by  Electric  to  National  for  the  property  of  the  Arkan¬ 
sas  Central  Power  Company.  The  staff  has  caused  to 
be  brought  into  this  record  all  available  facts  which 
might  be  a  basis  for  holding  that  this  was  an  inter¬ 
company  transaction,  resulting  in  a  profit  of  approxi¬ 
mately  $1,000,000.00  to  National.  The  assumption  that 
a  profit  was  made  by  National  on  the  transaction  is 
based  on  a  cost  assumed  by  an  examiner  of  the  Fed¬ 
eral  Trade  Commission  in  his  report  to  that  Commis¬ 
sion.  The  Federal  Trade  Commission  examiner’s  re¬ 
port  has  been  introduced  into  this  record  by  the  De¬ 
partment’s  staff  as  Exhibit  #146.  The  record  dis¬ 
closes  that  National  acquired  the  Arkansas  Central 
Power  Company  in  an  arm’s-length  transaction,  along 
with  property  in  Tennessee,  Alabama,  and  Texas,  for  a 
lump  sum  price.  The  record  also  shows  that  the  Ar¬ 
kansas  Central  Power  Company’s  properties  were  dis¬ 
posed  of  by  National  by  a  sale  to  Electric  some  two 
years  after  its  acquisition  and  before  the  disposition 
of  any  of  the  other  properties  acquired  along  with  them. 
The  evidence  discloses  that  the  sale  by  National  to 
Electric  was  made  on  the  basis  of  a  determination  of 
a  reasonable  price  as  determined  by  a  committee  of 
directors  from  each  of  the  two  companies  and  that  this 
price  was  the  estimated  cost  to  National. 

“The  evidence  is  undisputed  that  when  a  lump  sum 
purchase  of  several  properties  is  made,  the  measure 
of  cost  of  each  of  the  properties  lies  within  the  judg¬ 
ment  of  the  purchaser.  Mr.  Kleinman,  a  man  of  wide 
experience  in  both  regulatory  and  accounting  fields, 
testified  that  *  *  the  joint-cost  principle  leaves  the 
allocation  entirely  in  the  hands  of  the  company,  but 
when  it  is  recorded  we,  as  regulatory  commission  ac¬ 
countants,  could  never  have  criticized  their  recording 
as  being  incorrect  or  inequitable  at  the  time  they  made 
it  and  they  have  no  right  to  impeach  it  now.  ’ 

“The  evidence  also  discloses  that  since  that  sale,  or 
for  approximately  nineteen  years,  National  has  con¬ 
sistently  adhered  to  that  determination  of  cost  of  the 


Arkansas  Central  Power  Company  properties. 
7226  The  distribution  of  cost,  as  shown  by  Exhibit 
#146  is,  admittedly,  based  on  certain  assump¬ 
tions  of  the  examiner  of  the  Federal  Trade  Commis¬ 
sion  and  represents  estimates  as  to  the  cost  to  National 
for  the  properties  in  the  lump-sum  transaction.  There¬ 
fore,  all  pertinent  evidence  available  pertaining  to  ithis 
acquisition  has  been  considered  by  the  Department, 
and  it  finds  that  this  evidence  is  merely  suggestive  and 
does  not  afford  sufficient  ground  for  holding  that  t^iere 
was  any  intercompany  profit  on  the  transaction  and  that 
the  amount  of  $3,486,678.38  paid  by  Electric  to  National 
is  the  system  cost  of  the  properties  of  the  Arkaiisas 
Central  Power  Company.” 

The  staff  appears  to  have  ignored  these  facts  and  arbi¬ 
trarily  to  have  substituted  its  own  determination,  apparently 
seeking  thereby  to  discredit  National’s  books  of  account, 
corporate  actions,  filings  under  oath  and  sworn  testimony, 
regardless  of  the  fact  that  the  Commission  does  not  now  h^ive 
and  never  did  have  jurisdiction  over  the  accounting  or  ^ny 
corporate  action  of  National.  In  this  connection,  the  Com¬ 
pany  states  that  the  facts  and  the  applicable  accounting  rules 
are  as  set  forth  in  the  foregoing  quotation  from  the  said 
findings  and  order  of  the  Department. 

As  to  point  two  (2),  a  review  of  the  record  of  proceedings 
before  the  Securities  and  Exchange  Commission  In  the 
Matter  of  Electric  Bond  and  Share  Company,  et  al,  Docket 
No.  59-12,  the  basis  upon  which  the  quotation  from  Holding 
Company  Act  Release  No.  2962  is  predicated  reveals  t|iat 
there  is  no  foundation  in  fact  for  the  statement  that  National 
recovered  $2,000,000  more  than  all  costs,  outlays  and  ex¬ 
penses  in  connection  with  the  reorganization  of  Little  Rock 
Railway  &  Electric  Company  to  form  Arkansas  Central 
Power  Company.  The  staff’s  treatment  of  this  transaction 
ignores  the  relevant  and  essential  inquiry:  What  was  Na¬ 
tional’s  cost  at  the  time  it  sold  the  Arkansas  Central  Power 
Company  situation  to  Electric  Power  &  Light  Corporation? 
The  clearly  established  fact  is  that  such  cost  to  National  wjas 
$4,000,000.  ! 
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2.  Properties  Acquired  from  Frank  A.  Reid. 

As  stated  in  the  staff  report,  the  amount  of  $70,974.26, 
representing  a  retirement  reserve  applicable  to  the  prop¬ 
erties  of  Earle  Water,  Light  &  Ice  Company,  which 
7227  was  not  carried  forward  to  the  books  of  Arkansas 
Power  &  Light  Company,  was  included  in  the  Com¬ 
pany’s  system  cost  determination  in  such  a  manner  as  to 
effect  a  reduction  of  the  amount  includible  in  Account  107, 
Electric  Plant  Adjustments.  While  the  Company  does  not 
admit  that  its  classification  of  this  item  was  erroneous,  since 
the  preparation  of  the  Company’s  studies  the  Department  of 
Public  Utilities  of  the  State  of  Arkansas  ruled  adversely  to 
Company  as  to  this  transaction  in  its  order  of  June  24, 1944 
and,  in  compliance  with  the  Department’s  order,  Company 
restated  this  amount  in  Account  107,  Electric  Plant  Adjust¬ 
ments,  and  disposed  of  the  amount  as  therein  directed. 

3.  Properties  Acquired  from  Vernon  B.  Waters. 

This  item  is  similar  to  the  one  mentioned  above.  In  ac¬ 
cordance  with  the  order  of  the  Department  of  Public  Utili¬ 
ties,  dated  June  24,  1944,  this  amount  of  $41,958.95  was  re¬ 
classified  to  Account  107  and  subsequently  disposed  of  as 
directed  in  such  order. 

Revision  to  the  Estimated  Original  Cost  of 
The  Pine  Bluff  Company’s  Properties. 

The  staff’s  supplemental  report  recommends  the  trans¬ 
fer  from  Accounts  100.1  and  108  to  Account  108.15  of  an 
amount  of  $597,055.95  pertaining  to  the  acquisition  of  The 
Pine  Bluff  Company’s  properties.  The  total  amount  recom¬ 
mended  for  transfer  is  made  up  of  the  following  items : 


Pine  Bluff-Stuttgart  transmission  line .  $57 , 144 . 53 

Common  Stock  issued  to  William  Crooks .  150 , 000 . 00 

Overstatement  of  estimated  original  cost  of  properties  as  of  March 

22,  1912 .  128,443.93 

Property  removed  from  service  without  entry .  261 , 467 . 49 


Total .  $597,055.95 


There  follows  a  discussion  of  each  of  the  four  adjustments 
recommended  by  the  staff  and  a  general  comment  pertaining 
to  this  acquisition  as  a  whole. 
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7228  4.  Pine  Bluff-Stuttgart  Transmission  Line. 

This  transaction  is  described  on  Page  39  of  Appendix  I 
of  the  Company's  response  to  the  Commission's  order  to 
show  cause  filed  September  18,  1943.  According  to  its  re¬ 
port,  the  staff  has  determined  the  original  cost  of  the  prop¬ 
erty  from  the  same  appraisal  used  by  the  Company  iii  its 
accounting  study,  but  has  eliminated  the  cost  of  substation 
work  and  all  overheads. 

The  Company’s  estimate  of  original  cost,  namely  $164,- 
984.53,  was  excessive  by  $10,000.00  due  to  an  error  in  addi¬ 
tion.  It  intended  to  include  only  $154,984.53  as  the  cost, 
which  cost  is  based  on  that  shown  in  the  appraisal  of  The 
Pine  Bluff  Company’s  properties  dated  January  1, 1923.  The 
bare-bones  cost  of  the  work,  before  deductions  for  substa¬ 
tion  work  and  addition  of  overheads,  is  shown  as  $140,69Q.38. 
The  staff  report  erroneously  omits  the  cost  of  substation 
work  in  the  amount  of  $32,849.95,  which  amount  should  be 
deducted  from  Account  100.1,  since  that  cost  is  not  allowed 
for  elsewhere. 

The  overheads  included  in  the  appraisal  were  estimated 
by  the  appraisers  who  were  endeavoring  to  estimate  the 
original  cost  of  the  property  and  who,  it  must  be  assunjied, 
used  all  available  information  in  determining  this  cost. 

5.  Common  Stock  Issued  to  William  Crooks. 

! 

This  transaction  is  also  described  on  Page  39  of  Appendix 
I  of  the  Company’s  response  to  order  to  show  cause,  'the 
staff  recommends  the  elimination  of  the  entire  amount)  of 
$150,000  as  having  been  issued  for  no  value. 

The  minutes  of  the  meeting  of  the  Board  of  Directors 
of  The  Pine  Bluff  Company  of  March  21,  1919,  state  tjrat 
this  stock  was  issued  to  William  Crooks  in  payment  for 
services  over  a  period  of  two  and  one-half  years  in  makjmg 
studies,  plans,  estimates  and  reports  with  respect  to  ex¬ 
tensions  to  the  Company’s  power  supply  and  transmission 
system  and  also  for  services  in  planning  and  supervising 
the  installation  of  a  5,000-kw  turbo-generator  and  a  600-hp 
boiler  and  associated  equipment  in  the  Pine  Bluff 

7229  plant.  At  that  time  Mr.  Crooks  was  not  an  employee 
of  The  Pine  Bluff  Company,  as  stated  in  the  stag’s 
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report,  but  was  Chief  Engineer  of  the  Arkansas  Light  and 
Power  Company. 

The  Company  has  been  able  to  identify  in  its  engineering 
study  and  other  sources  as  the  bare-bones  cost  of  equip¬ 
ment  installed  in  the  Pine  Bluff  plant  during  the  period  of 
January  1,  1917  to  October  31,  1926  an  amount  of  $770,- 
000.00,  the  major  portion  of  which  was  expended  during 
the  two-and-one-half  year  period  referred  to  above  or  im¬ 
mediately  thereafter  in  carrying  out  the  program  recom¬ 
mended  by  Mr.  Crooks.  The  gross  additions  to  production 
plant  made  by  The  Pine  Bluff  Company,  including  the  $150,- 
000.00  fee  capitalized  and  all  overheads,  were  $936,144.21 
and,  deducting  the  $150,000.00  fee  from  this  amount,  leaves 
$786,144.21.  Thus  the  elimination  of  this  item  of  over¬ 
head  costs,  which  include  engineering  services,  leaves  for 
all  overheads  on  work  done  during  the  period  only  $16,- 
144.21,  or  2.10  per  cent  of  the  bare-bones  cost  of  equipment, 
which  could  not  include  the  costs  necessarily  incurred  in 
such  construction. 

6.  Overstatement  of  Estimated  Original  Cost  of 
Properties  as  of  March  22,  1912. 

The  staff  recommends  the  following  adjustments  in  the 
estimated  original  cost  of  properties  as  of  March  22,  1912 : 

Electric  Plant .  $47,574.23  (Reduction) 

Water  Plant .  83,153.70  (Reduction) 

Transportation  Plant .  (2 , 284 . 00)  (Increase) 

No  explanation  is  given  by  the  staff  in  its  supplemental 
report  in  support  of  these  proposed  adjustments,  the  re¬ 
port  saying  only  that  its  studies  “reveal  the  fact  that  the 
Company’s  studies  reflected  excessive  overheads  relating 
particularly  to  contractors’  profits  and  other  improper 
amounts,  the  details  of  which  are  available  in  the  staff’s 
working  papers”. 

It  appears  that  the  first  two  adjustments  recommended 
are  applicable  to  the  acquisition  of  The  Pine  Bluff  Corpora¬ 
tion’s  property  and  that  the  third  adjustment  is  applicable 
to  the  acquisition  of  the  Citizens  Light  and  Transit  Com¬ 
pany’s  property.  It  also  appears  that  the  adjustment  in 
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electric  plant  is  applicable  to  the  cost  of  the  Pine 
7230  Bluff  power  plant.  There  follows  a  tabulation  show¬ 
ing  the  Company’s  determination  and  the  effect  of 
the  recommended  reductions : 
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Total — PB  Corp.  Acquis .  $533,865.10  $42,569.21  $76,875.03  $653,309.34  *180,727.98  $522,581.41 

Italic  denote  red  figures. 


The  Company’s  determination  is  based  on  a  Parkes  ire- 
port  of  valuation  in  a  hearing  before  the  U.  S.  District 
Court  in  connection  with  a  water  rate  investigation  of  T)he 
Pine  Bluff  Company  in  1913,  which  valuation  was  stated:  to 
be  actual  cost  of  the  principal  items  in  the  power  plant, 
water  plant  and  water  distribution  system  and  included 
an  amount  for  contractor’s  fee  based  on  the  actual  percept- 
age  paid  to  Ford,  Bacon  &  Davis,  Inc.  by  Equitable  Securi¬ 
ties  Company  when  the  construction  work  was  done  during 
the  years  1907  and  1908,  the  records  of  such  construction 
being  available  when  the  Parkes  report  was  made.  The  re¬ 
port  also  included  an  allowance  for  general  overheads  in¬ 
curred  by  the  operating  company  and  the  Equitable  Securi¬ 
ties  Company  in  connection  with  legal  expense  and  the  c<j>st 
of  financing  the  1907  and  1908  construction.  Items  of  equip¬ 
ment  in  the  power  plant  and  general  plant  items  not  in¬ 
cluded  in  the  Parkes  report  were  estimated  from  otl^er 
sources  and  comprise  an  insignificant  amount  of  the  totpl. 
The  electric  distribution  system  was  not  included  in  the 
Parkes  report  and  the  Company  estimated  this  cost  on  tne 
basis  of  $55.00  per  customer  at  the  date  of  acquisition. 

There  was  included  in  the  Parkes  report  an  item  of  ‘  ‘  water 
services  installed  at  the  expense  of  consumers  and  not  Re¬ 
funded  by  the  company”  in  the  amount  of  $16,234.24,  which 
item  was  also  included  in  the  Company’s  determination  bf 
original  cost.  Assuming  this  item  to  be  a  part  of  the  staff’s 
total  recommended  adjustment  and  deducting  it  therefrom 
leaves  a  balance  in  the  staff’s  adjustment  of  $114,493.(59 
applicable  to  other  purported  excesses. 

7231  The  Company’s  estimate  included  a  total  amoupt 
of  $119,444.24  for  contractors’  fee  and  general  over¬ 
heads  and,  assuming  that  the  above  balance  of  the  staff’s 
adjustments  applies  to  this  item  and  deducting  the  adjust¬ 
ment  therefrom,  would  leave  an  amount  of  only  $4,950.$5 
remaining  in  the  Company’s  determination  for  this  itepi. 
This  item,  related  to  the  Company’s  estimate  of  the  totkl 
field  cost  of  the  power  plant  and  the  field  cost  of  the  water 
property,  less  the  item  of  “consumers’  services”  explained 
above,  or  a  total  field  cost  of  $461,705.43,  allows  1.07  %  fqr 
contractors’  fees  and  all  general  overheads,  over  and  abote 


208 


the  material  and  labor  cost  of  construction,  which  amount 
arbitrarily  excludes  costs  which  accounting  examination 
shows  as  having  been  incurred. 

The  Company  contends  that  its  original  determination  of 
$653,309.34,  as  filed  in  its  response,  is  a  reasonable  estimate 
of  original  cost  of  Pine  Bluff  Corporation’s  property  ac¬ 
quired  by  The  Pine  Bluff  Company  on  March  22,  1912. 

The  Company  is  unable  to  ascertain  how  the  staff  de¬ 
termined  its  recommended  increase  of  $2,284.00  in  the  Com¬ 
pany’s  determination  of  railway  property  acquired  March 
22,  1912. 

7.  Property  Removed  from  Service  Without  Entry. 

The  staff  states  an  amount  for  property  removed  from 
service  without  entry  as  follows : 


Items  pertaining  to  Pine  Bluff  power  plant .  $207,226.88 

Items  pertaining  to  distribution  plant .  50 , 000 . 00 

Items  pertaining  to  general  plant .  4 , 240 . 61 


Total .  $261,467.49 


and  recommends  the  elimination  of  this  amount. 

All,  or  substantially  all,  of  the  staff’s  adjustment  pertain¬ 
ing  to  the  power  plant  can  only  apply  to  property  installed 
prior  to  December  31,  1916,  since  all  of  the  equipment  in¬ 
stalled  subsequent  to  that  date,  with  the  exception  of  a  few 
minor  items,  was  still  in  service  at  October  31,  1926,  the 
date  of  acquisition  by  Arkansas  Power  &  Light  Company. 
Assuming  the  previous  adjustment  of  the  staff  relating  to 
“Overstatement  of  estimated  original  cost  of  prop- 
7232  erties  as  of  March  22,  1912”,  the  adjusted  cost  of 
the  power  plant  at  December  31,  1916  would  be  as 
follows : 

F.P.C. 

Staff’s 

Company’s  Recommended  Adjusted 
Determination  Adjustment  Cost 

Original  cost  as  of  March  22, 1912.  $175,768.41  958,808.60  $116,959.91 

The  Pine  Bluff  Company’s  net  ad¬ 
ditions — March  22,  1912  to  De¬ 
cember  31,  1916 .  89,424.86  .  89,424.86 

Total  Original  Cost  as  of  De¬ 
cember  31,  1916 .  $265,193.27  958,808.50  $206,384.77 


Italics  denote  red  figures. 
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It  will  thus  he  seen  that  the  recommended  adjustment 
pertaining  to  the  power  plant  exceeds  the  staff’s  total  ad¬ 
justed  cost  of  the  power  plant.  Even  on  the  basis  of  the 
Company’s  determination,  it  would  leave  a  balance  of  only 
$57,966.39,  a  grossly  inadequate  amount  for  cost  of  equip¬ 
ment  existing  as  of  December  31,  1916  and  still  in  service, 
which  includes  the  power  plant  building,  6-300-hp  boilers, 
1-750-kw  turbo-generator  and  all  accessory  equipment. 

With  reference  to  the  $50,000  recommended  adjustment 
of  distribution  plant,  the  Company  is  unable  to  determine 
the  basis  for  this  adjustment  unless  it  arises  from  an  as¬ 
sumption  by  the  staff  that  the  distribution  property  acquired 
in  1912  from  the  Citizens  Light  and  Transit  Company,  in 
the  estimated  amount  of  $50,000,  was  all  replaced  by  The 
Pine  Bluff  Company  before  October  31,  1926,  with  no  re¬ 
tirements  from  plant  account.  On  the  basis  of  the  informa¬ 
tion  available  to  the  Company,  such  an  assumption  is  un¬ 
warranted. 

The  Company  is  unable  to  ascertain  the  basis  for  the 
staff’s  recommended  adjustment  of  $4,240.61  in  electric 
general  plant. 


The  staff’s  recommended  adjustment  pertaining  tO  the 
power  plant  reduces  the  cost  as  of  October  31, 1926  from  the 
Company’s  estimate  of  $1,154,927.81  to  $738,892.43.  j  The 
installed  capacity  of  the  plant  as  of  that  date  was  11,450  kw, 
which  results  in  a  cost  per  kw  installed  according  to  the 
Company’s  estimate  of  $100.87,  and  according  to  the  staff’s 
adjusted  estimate  of  $64.53.  The  Department  of  Public 
Utilities  found  the  cost  of  this  plant  as  of  October  31,  1926 
to  be  $1,036,939.92,  or  $90.56  per  kw  installed. 
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7233  The  following  tabulation  shows  the  period  of  con¬ 
struction  of  the  major  items  in  service  as  of  October 
31,  1926 : 

Original 


Installa¬ 

tion 

Item  1907-08  1912-16  1917-22  1923-26 

Boilers .  4-300  hp  2-300  hp  2-600  hp  1-No.  9 

Turbo-generators : 

750  kw .  1 

2500  kw .  1 

5000  kw .  1 

3200  kw .  1 

Concrete  stacks .  1  1 


From  the  above  it  will  be  seen  that  the  major  part  of  the 
remaining  equipment  was  installed  subsequent  to  the  year 
1916,  or  during  the  period  when  prices  on  this  class  of  equip¬ 
ment  had  reached  a  comparatively  high  plateau. 

An  assumed  cost  of  $64.53  per  installed  kw  as  recom¬ 
mended  by  the  staff  is  altogether  too  low  for  this  plant  and 
the  Company’s  estimate  of  approximately  $100  per  kw  more 
accurately  represents  the  original  cost. 

Revisions  to  Estimated  Original  Cost  of  Arkansas 
Central  Power  Company’s  Properties. 

The  staff’s  report  recommends  the  elimination  of  $893,- 
445.00  from  the  original  cost  of  the  physical  electric  and 
railway  property  of  the  Little  Rock  Railway  &  Electric 
Company  as  of  July  31,  1921  and  gives  the  details  of  the 
items  making  up  this  amount,  which  items  will  be  discussed 
individually  below.  As  a  result  of  this  elimination,  the 
original  cost  of  physical  property  is  reduced  from  $6,052,- 
003  to  $5,158,558. 

The  appraisal  which  the  Company  used  as  a  basis  for  its 
estimate  of  the  original  cost  of  this  property  as  of  July  31, 
1921  was  prepared  by  Mr.  J.  H.  Perkins,  a  consulting  en¬ 
gineer  of  Birmingham,  Alabama.  The  appraisal  was  made 
for  the  Company  in  connection  with  a  rate  controversy  with 
the  City  of  Little  Rock.  At  the  same  time,  the  City  em¬ 
ployed  C.  E.  Smith  &  Co.,  Consulting  Engineers  of  St. 
Louis,  Missouri,  to  make  a  similar  appraisal  and,  after  the 


211 


completion  of  the  two  appraisals,  the  two  engineers 
7234  endeavored  to  agree  on  the  original  cost  of  the  prop¬ 
erties.  The  two  consultants  were  able  to  agree  to 
certain  costs  and  Mr.  Smith,  in  a  supplementary  report  to 
the  City  dated  July  28, 1922,  advised  as  follows: 

*  ‘  After  making  numerous  adjustments  on  items  where 
we  were  far  apart  and  correcting  certain  errors,  we 
finally  agreed  on  the  value  of  every  item  of  physical 
property  and  tangible  overhead  expenses  in  bom  the 
original  cost  and  reproduction  cost  appraisals,  but 
could  not  agree  on  intangible  values,  nor  on  the  aniount 
of  depreciation  *  *  #. 

“After  making  all  adjustments  on  which  we  Icould 
agree  our  values  stood  as  follows: 

Smith — Original  Cost  .  $  6,937,748 

Perkins — Original  Cost .  7,3^3,288 

Smith — Cost  of  Reproduction  New 

Less  Depreciation  .  8,2^7,620 

Perkins — Cost  of  Reproduction  New 
Less  Depreciation .  10,1(^9,071 

_  I 

“With  this  information  before  us  we  agreed  that  the 
Company’s  investment  amounted  to  substantially 
$7,000,000  *  *  (Italics  supplied.) 

i 

Also  on  the  second  from  last  page  of  the  same  report, 
Mr.  Smith  detailed  his  adjusted  original  cost  appraisal  as 
follows : 

“Labor  and  Material  Base .  $4,835^374 

Construction  Overhead  Expenses — 20%  .  967^075 

- j - 

Total  Physical  Property .  $5,802j,449” 

and  then  made  allowances  for  Working  Capital,  Cost  of 
Financing  and  Going  Value,  bringing  the  total  to  $6,937,- 
748. 
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The  amounts  discussed  above,  compared  with  the  amount 
recommended  by  the  staff,  may  be  summarized  as  follows : 


Labor  and  Material  Base 
Overheads . 

Total— Tangible  Property . $6,052,003  $5,802,449  $5,158,558 

Note  1 — Perkins’  appraisal  adjusted  for  differences  in  cost  of  two  tracts  of 
land  carried  in  investments,  in  amounts  of  $3,509.36  and  $4,796.67. 

Note  2 — Amount  agreed  to  by  Perkins  and  Smith  and  shown  in  report  to  City 
by  Smith,  dated  July  28,  1922. 

7235  Adding  the  same  total  for  Working  Capital,  Cost 
of  Financing  and  Going  Value  as  allowed  by  Mr. 
Smith,  to  the  amount  as  adjusted  by  the  staff,  we  would 
have  a  total  of  $6,293,857  instead  of  $7,000,000,  which  Mr. 
Smith  stated  was  the  Company’s  investment  in  this  prop¬ 
erty. 

It  will  thus  be  seen  that  the  Commission’s  staff  is  recom¬ 
mending  the  adoption  of  an  original  cost  of  this  physical 
property  over  $700,000  less  than  that  allowed  by  Mr.  Smith, 
whose  determination  was  made  at  the  time  of  the  con¬ 
troversy  in  1921  and  1922.  The  staff’s  original  report, 
dated  March  20,  1943,  apparently  using  the  same  informa¬ 
tion  as  used  in  the  preparation  of  the  supplemental  report, 
estimated  the  original  cost  of  the  Little  Rock  properties  as 
of  July  31,  1921  on  the  basis  of  the  average  of  the  Perkins 
and  Smith  appraisals,  and  determined  such  cost  to  be 
$5,636,467.  In  the  supplemental  report  the  staff’s  present 
estimate  of  $5,158,558  was  based  on  the  Perkins’  ap¬ 
praisal  after  making  what  are  deemed  “appropriate  ad¬ 
justments”.  This  is  a  decrease  of  $477,909  in  the  staff’s 
estimate  for  this  property  between  the  dates  of  these  two 
reports,  based  apparently  on  the  same  information. 

8.  Cost  of  Land  and  Right  of  Way 

The  staff  recommends  that  the  cost  of  lands  owned  by  the 
Little  Rock  Railway  &  Electric  Company  in  1921  and  trans¬ 
ferred  to  the  Arkansas  Central  Power  Company  in  1923 
be  reduced  by  $93,878.00,  or  by  two-thirds.  This  reduction 


Smith 

Perkins  Agreed  Amount  as 

Appraisal  Amount  Adjusted  by 
(Note  1)  (Note  2)  E.P.C.  Staff 

$5,039,612  $4,835,374  $4,635,553 
1,012,391  967,075  523,005 
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applies  to  the  amount  included  in  the  accounting  study,  while 
the  Company  has  claimed  as  the  original  cost  of  these  lands 
the  amounts  included  in  the  engineering  study. 

The  cost  of  the  Little  Rock  lands  claimed  in  the  Engi¬ 
neering  study  was  $123,086.39,  which  cost  was  basejl  on 
appraisals  as  of  the  date  of  acquisition  for  utility  service. 
During  the  hearing  before  the  Department  of  Public  Utili¬ 
ties,  the  Department’s  staff  investigated  the  recordjs  of 
Pulaski  County  and  found  what  it  assumed  was  the  cost  of 
two  of  the  tracts  and  recommended  for  these  two  tracts 
adjustments  in  the  cost  the  result  of  which  reduced  the 
total  cost  of  Little  Rock  lands  to  $99,086.39. 

The  amount  of  $46,938.54  recommended  by  the  staff  'rep¬ 
resents  an  arbitrary  estimate  without  foundation  in  fa<k. 

j 

7236  9.  Omission  and  Contingencies 

The  staff  recommends  the  elimination  from  the  original 
cost  of  physical  property  of  the  item  of  contingencies  and 
omissions,  which  is  stated  as  having  been  included  in;  the 
Perkins  original  cost  appraisal  at  $265,935.00,  on  the  b^sis 
that  the  appraisal  was  prepared  from  lx>ok  records. 

The  Company  denies  that  the  amount  of  contingencies 
and  omissions  is  correctly  stated  by  the  staff.  It  appears 
from  a  review  of  the  appraisal  and  working  papers  that  this 
item  was  taken  to  account  in  developing  the  unit  prices,  and 
an  allowance  has  been  made  on  all  constructed  property;  ac¬ 
counts  of  5  per  cent.  The  total  amount  of  contingencies 
and  omissions  is  $217,696.00  instead  of  $265,935.00,  stated 
by  the  staff,  or  a  difference  of  $48,239.00. 

Only  a  comparatively  minor  portion  of  the  complete  costs 
included  in  the  Perkins  appraisal  are  based  on  book  records. 
It  is  true  that  the  unit  prices  used  in  the  appraisal  arE  to 
a  considerable  extent  based  on  the  Company’s  experience, 
but  this  does  not  mean  that  complete  costs  were  obtained 
directly  from  records.  The  complete  book  costs  of  the 
property  were  not  available  at  the  time  the  appraisal  was 
made  and  it  is  substantially  true  that  the  appraisal  is  the 
result  of  pricing  an  inventory  of  the  property. 

In  an  appraisal  made  on  this  basis,  in  order  to  obtain 
complete  costs  it  is  necessary  to  add  an  item  of  con- 
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tingencies  and  omissions,  calculated  either  as  a  percentage 
of  total  direct  material  and  labor  costs  or  by  applying 
percentages  to  the  unit  material  prices,  and  both  methods 
were  used  in  the  appraisal  under  consideration.  The  Com¬ 
pany  contends  that  no  amount  should  be  eliminated  for  this 
item. 

10.  Organization  Expenses 

The  staff  recommends  the  elimination  from  the  original 
cost  of  physical  property  of  an  amount  of  $251,566.00, 
which  it  identifies  as  organization  expense. 

The  Company  has  been  unable  to  find  in  Mr.  Perkins’ 
working  papers  pertaining  to  his  appraisal  any  details 
showing  the  basis  of  the  estimate  for  this  item,  but  it  ap¬ 
pears  to  be  obvious  that  the  item  was  intended  to 
7237  cover  the  costs  which  would  be  incurred  for  all  pre¬ 
liminary  investigations  and  the  organizing  and  incor¬ 
porating  of  the  Company  prior  to  the  construction  of  the 
physical  property.  A  considerable  portion  of  this  item  rep¬ 
resents  the  expense  of  making  preliminary  engineering, 
economic  and  legal  investigations  and,  as  such,  should  be 
considered  as  legitimate  original  cost. 

11.  Property  Reflected  in  the  Appraisal  and  Not  in  Use 

The  staff  recommends  the  elimination  of  an  amount  of 
$44,246.00  which  purports  to  cover  the  cost  of  property  not 
in  use.  The  Company  is  unable  to  identify  this  amount 
in  the  appraisal,  but  does  find  under  the  various  accounts 
items  identified  as  spare  parts,  the  costs  of  which  total 
$40,855.00,  and  it  may  be  that  it  is  such  items  which  make 
up  the  amount  recommended  for  elimination. 

Assuming  that  it  is  items  of  this  nature  which  are  covered 
by  the  staff’s  elimination,  any  such  elimination  is  entirely 
unwarranted.  In  the  operation  of  any  property,  it  is 
essential  to  have  on  hand  spare  parts  of  various  descriptions 
and  it  is  proper  to  charge  such  spare  parts  to  plant  accounts. 

12.  Other  Overhead  Costs 

The  staff  recommends  that  the  amount  of  overheads  be 
reduced  by  $237,820.00.  The  overheads  included  in  the 
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Perkins  appraisal,  excluding  the  item  of  Organization  Ex¬ 
pense,  amounted  to  15.1  per  cent  of  the  labor  and  material 
base  and,  in  the  amount  agreed  to  by  Mr.  C.  E.  Smith,  there 
was  included  overheads  at  15  per  cent  of  the  agreed  labor 
and  material  base.  The  amount  recommended  by  the  staff 
reduces  the  overhead  cost  to  11.3  per  cent  of  the  adjusted 
labor  and  material  base. 

The  amount  of  overheads  established  by  the  two  consult¬ 
ing  engineers  was  undoubtedly  fixed  after  considering  all 
information  and  data  available  at  the  time.  One  of  these 
engineers  was  in  the  employ  of  the  City  of  Little  Rock  and  it 
is  unreasonable  to  assume  that  he  agreed  to  an  amount  for 
this  item  higher  than  was  warranted  by  the  available  in¬ 
formation.  The  Company  contends  that  the  amount  of 
overheads  included  in  the  Perkins  appraisal  was  not 
7238  unreasonable  and  that  this  reduction  should  not  be 
made.  Certainly  no  reason  or  justification  is  $iven 
in  the  staff’s  report  to  justify  the  proposed  adjustmept. 

13.  Arkansas  Central  Power  Company  Little  Rock  Steam 

Heat  Property 

The  supplemental  report  of  the  staff  recommends  the 
transfer  of  $65,339  from  Account  108,  Steam  Heat  Platt  in 
Service,  to  Account  108.15,  Common  Utility  Plant  Acquisi¬ 
tion  Adjustments.  No  details  setting  forth  the  basis  o|  this 
adjustment  are  contained  in  the  report. 

In  its  engineering  study,  the  Company  estimated!  the 
original  cost  of  the  Steam  Heat  property  as  of  Decerhber 
31,  1936  at  $289,033.97.  The  cost  of  mains  was  estimated 
at  $259,222.76,  of  which  amount  $162,845.58  covered  cost  of 
work  done  by  the  American  District  Steam  Company,  which 
was  estimated  on  the  basis  of  invoices  or  other  contract  data 
furnished  by  the  American  District  Steam  Company,  and 
cost  of  mains  retired  subsequent  to  December  31,  193^5,  at 
cost  retired.  The  American  District  Steam  Company’s 
work  covered  furnishing  and  installing  mains,  but  did  not 
cover  cost  of  crushed  rock,  drain  tile,  trenching,  cutting 
and  replacing  pavement,  placing  crushed  rock  and  drain  tile 
and  construction  overheads. 

The  original  cost  of  this  property  as  of  January  1,  1923, 
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the  date  of  take-over  by  Arkansas  Central  Power  Company, 
for  the  purposes  of  the  accounting  study  was  estimated 
as  follows : 

Original  cost  as  of  December  31,  1936 . . .  $289,033.97  Per  original  filing. 

Less; 

Net  additions  by  A.C.P.  Co. — Janu¬ 
ary  1,  1923  to  October  31,  1926...  66,795.78  From  A.C.P.  financial 

reports  and  income 
tax  deprec.  reports. 

Net  additions  by  AP&L  Co. — No¬ 
vember  1,  1926  to  December  31, 

1936  .  31 , 899 . 19  From  AP&L  Co.  books. 

Balance  as  of  January  1,  1923. .  $190,339.00 

It  is  the  Company’s  contention  that  the  original  cost  as  of 
December  31,  1936  is  a  reasonably  correct  estimate  of  the 
cost  of  property  existing  as  of  that  date.  Assuming 
that  this  cost  is  correct  and  that  the  net  additions 
7239  as  recorded  by  both  the  Arkansas  Central  Power 
Company  and  the  Arkansas  Power  &  Light  Company 
are  correct,  it  would  follow  that  the  original  cost  as  of 
January  1,  1923  is  reasonably  correct. 

14.  Revisions  to  Estimated  Original  Cost  Batesville 

Properties 

The  supplemental  report  of  the  staff  recommends,  for 
the  Batesville  acquisition,  the  transfer  of  $45,000  from  Ac¬ 
count  100.1,  Electric  Plant  in  Service,  and  Account  108, 
Water  Plant  in  Service,  to  Account  108.15,  Common  Utility 
Plant  Acquisition  Adjustments,  and  calls  particular  atten¬ 
tion  to  discrepancies  in  costs  of  the  power  plant  building 
and  fuel  oil  tanks  as  shown  in  an  appraisal  of  the  property 
made  in  February,  1926  and  as  estimated.  Of  the  total 
adjustment,  $25,000  applies  to  Electric  Plant  and  $20,000 
to  Water  Plant. 

It  should  first  be  noted  that  the  appraisal  referred  to 
is  one  made  by  the  Company  sometime  prior  to  acquisition, 
that  such  appraisal  was  intended  as  a  rough  estimate  only 
and  was  not  based  on  a  detailed  inventory  or  cost  data  of 
any  kind  and  that  an  extension,  including  a  400-hp  Busch- 
Sulzer  engine  and  338-kva  generator,  was  made  between  the 
date  of  the  appraisal  and  date  of  acquisition. 
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The  staff  calls  attention  to  the  fact  that  the  appraisal 
shows  for  the  power  plant  building  a  cost  of  $8,000,  while 
the  Company  estimates  a  cost  of  $19,415.58.  The  Com¬ 
pany’s  estimate  is  based  on  a  unit  price  of  20^  per  cjibic 
foot,  while  the  $8,000  cost  would  be  less  than  10^.  [The 
Company  contends  that  its  present  estimate  is  more  reason¬ 
able.  The  staff  also  calls  attention  to  the  fact  that  the 
appraisal  shows  $600  as  the  cost  of  three  fuel  oil  storage 
tanks,  while  the  Company  estimates  a  cost  of  $3,686.52. 
The  tanks  covered  by  the  appraisal  are  shown  as  1,200  gal. 
capacity,  while  the  tanks  now  installed  have  10,000  gal. 
and  8,500  gal.  capacity,  so  it  is  evident  that  the  appraisal 
did  not  cover  the  tanks  now  in  existence.  Other  item^  in 
the  appraisal  were  obviously  estimated  too  low. 

The  staff  also  recommends  an  adjustment  in  water  plant 
accounts  of  $20,000,  although  no  details  are  given  in  support 
of  the  proposed  adjustment.  The  Company  estimated  the 
original  cost  of  the  water  property  as  of  date  of 
7240  acquisition  at  $152,849.57,  while  the  February,  1926 
appraisal  shows  a  total  cost  of  $137,935.82.  No  details 
are  available  as  to  additions  made  between  the  two  dates. 
Here  again  it  may  be  said  that  the  1926  appraisal  wds  a 
rough  estimate  only  and  was  not  made  in  the  detail  nor  vfith 
the  information  available  for  the  later  estimate. 

The  Company’s  estimate  of  the  original  cost  of  the  w^ter 
plant  was  $88,053,  and  of  this  amount  $66,224  was  based  on 
actual  contract  costs,  the  balance  of  the  cost,  namely  $^1,- 
829,  covering  items  previously  installed  or  not  covered 
by  contracts. 

15.  Revisions  to  Estimated  Original  Cost  Wilson  Power 
&  Light  Company’s  Properties 

The  supplemental  report  of  the  staff  recommends  that,  in 
connection  with  the  acquisition  of  the  Wilson  properties, 
an  amount  of  $72,003.51  be  transferred  from  Accounts  1(10.1 
and  108  to  Account  108.15,  $52,925.02  of  the  total  applying 
to  Account  100.1  and  $19,078.49  applying  to  Account  108. 

The  Company’s  estimate  of  the  original  cost  of  property 
acquired  was  based  on  an  appraisal  of  the  property  made 
by  Day  &  Zimmerman,  Engineers,  as  of  October  31,  19*27. 
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This  appraisal  represented  reproduction  cost  and  reproduc¬ 
tion  cost  less  depreciation  and  the  reproduction  cost  less 
depreciation  of  physical  property  was  the  amount  entered 
in  the  plant  account  as  the  cost  of  physical  property  when 
the  Wilson  Power  &  Light  Company  acquired  the  property. 
After  considerable  study  and  investigation,  the  Company 
used  the  reproduction  cost  less  depreciation  as  representing 
a  conservative  estimate  of  the  original  cost. 

A  considerable  portion  of  this  property  was  constructed 
subsequent  to  1917,  or  during  the  comparatively  high-price 
period.  A  study  of  construction  costs  indices  shows  that 
for  the  ten-year  period,  1918  to  1927  inclusive,  the  ten-year 
averages  compared  with  the  1927  indices  were  as  follows : 

Ratio 

Average  Year  Average 
1918-27  1927  to  1927 

Engineering  News  Record — All  Construction ....  206 . 7  205 . 6  100 . 5 
Handy — Electric  construction .  189.0  180.5  104.7 

7241  Available  information  indicates  that  most  of  the 
property  was  constructed  during  this  ten-year  period 
and  a  pricing  of  the  property  on  the  basis  of  the  average 
ten-year  prices  would  give  a  cost  at  least  equal  to  the  repro¬ 
duction  cost  as  of  October,  1927.  On  the  other  hand,  by 
using  reproduction  cost  less  depreciation  as  the  original 
cost,  we  have  adopted  a  cost  approximately  14  per  cent  less 
than  the  estimated  1927  cost. 

On  the  basis  of  these  facts,  the  adoption  of  reproduo 
tion  cost  less  depreciation  as  of  October,  1927,  as  an  estimate 
of  the  original  cost  of  this  property,  was  conservative  and 
there  should  he  no  adjustment  in  this  acquisition. 

Amounts  Improperly  Included  in  Acquistion  Adjustment 

Accounts 

16.  Acquisition  of  Denning  Coal  Company 

The  supplemental  report  recommends  the  transfer  of  an 
amount  of  $255,941.55,  pertaining  to  the  acquisition  of  the 
Denning  Coal  Company,  from  Account  100.5  to  Account  107. 

This  property  was  acquired  by  Arkansas  Light  and  Power 
Company  in  1919  for  the  purpose  of  insuring  a  supply  of 
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fuel  for  its  power  plants.  At  that  time  coal  was  selling  at 
a  comparatively  high  price  and  it  was  difficult  to  obtain 
delivery  and  consequently  the  Company  deemed  it  j  ad¬ 
vantageous  to  purchase  this  coal  mining  property. 

Between  1919  and  1925,  when  Electric  Power  &  Light 
Corporation  gained  control  of  the  property,  oil  was  jdis- 
covered  in  Southern  Arkansas  and  became  availably  as 
fuel  for  the  Company  plants.  By  1925  the  operation  of:  the 
coal  mine  had  been  discontinued  and  all  leases  forfeited. 
It  is  clearly  evident,  therefore,  that  the  organizers  of  Ar¬ 
kansas  Power  &  Light  Company  did  not  consider  that  tjhey 
were  purchasing  a  valuable  and  operating  coal  property 
when  they  acquired  the  properties  of  the  Arkansas  Ljght 
and  Power  Company. 

In  the  Company’s  engineering  study  there  was  no  claim  of 
cost  for  this  property,  except  for  the  cost  of  land,  wljiich 
was  included  under  Account  110.  In  the  accounting  sti)idy, 
the  Company  claimed  as  original  cost  of  Electric  Plant  in 
Service  and  Other  Physical  Property  a  total  of  $45,600, 
which  was  the  market  value  of  the  stock  issued  in  exchange 
for  the  property  and  showed  as  a  retirement  adjustment 
the  difference  between  this  amount  and  the  amount  actujally 
retired  on  the  books. 

7242  The  acquistion  was  recorded  on  the  books  of  Ar¬ 
kansas  Light  and  Power  Company  at  $300,941.55  and 
in  the  accounting  study  the  Company  classified  the  differ¬ 
ence  between  this  amount  and  $45,000  in  Account  100.5.  fhe 
Company  contends  that  this  classification  of  the  amofint, 
from  the  accounting  approach,  is  correct. 

17.  Acquisition  of  Picron  Power  Plant 

The  supplemental  report  of  the  staff  recommends  the 
transfer  of  an  amount  of  $212,312.54,  pertaining  to  the  ac¬ 
quisition  of  the  Picron  Plant,  from  Account  100.5  to  Account 
107.  In  the  Company’s  original  filing,  there  was  included 
as  a  retirement  adjustment  pertaining  to  this  plant  I  an 
amount  of  $381,924.14.  Subsequent  to  the  original  filing, 
all  of  the  reported  retirement  adjustments  were  reviewed 
and  certain  revisions  were  made  and  the  adjustment  per¬ 
taining  to  the  Picron  Plant  was  revised  and  transferred 
from  Account  107  to  Account  100.5 
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The  Picron  Plant  was  acquired  by  Arkansas  Light  and 
Power  Company  in  1920  and  the  cost  recorded,  after  ad¬ 
justment  and  taking  to  account  additions,  was  $400,476.64 
as  of  October  31,  1926.  The  Company  has  retired  a  total 
of  $188,164.10,  leaving  a  difference  of  $212,312.54,  the 
amount  in  question,  which  amount  the  Company  now  feels  is 
properly  classified  under  Account  100.5. 

In  acquiring  this  plant  with  the  other  Arkansas  Light 
and  Power  Company  property  in  October,  1926,  it  is  clearly 
evident  that  the  Company  did  not  consider  that  it  was 
acquiring  an  operating  plant  and  considered,  on  the  other 
hand,  that  the  plant  had  only  salvage  value.  This  is  shown 
by  the  following  facts: 

The  Picron  Plant  was  not  operated  subsequent  to  July, 
1925  and,  in  a  report  prepared  for  Electric  Power  &  Light 
Corporation  dated  September,  1925,  the  following  state¬ 
ment  is  made:  “This  plant  should  be  abandoned  now  and 
the  equipment  moved  where  it  can  be  used  *  *  *  The 
output  of  this  plant  during  the  last  months  of  its  operation 
was  as  follows : 


November  1924 . . . 
December  1924 . . . 
January  1925 . . . 
February  1925 . . . 
June  1925 . . . 

July  1925... 

Total 


504.200  kwh 
238,300  “ 

94,700  “ 
16,900  “ 

321.200  “ 
62,200  “ 


1,237,500  * 


7243  The  cost  of  generation  for  the  month  of  June, 
1925  was  1.33^  per  kwh.  Power  from  Sterlington 
was  first  available  to  this  Company  in  December,  1925, 
during  which  month  the  Company  purchased  986,554  kwh. 

From  this,  it  is  evident  that  the  organizers  of  the  Ar¬ 
kansas  Power  &  Light  Company  did  not  purchase  this  plant 
as  an  operating  unit,  but  merely  as  a  part  of  the  Arkansas 
Light  and  Power  Company’s  properties  and  consequently 
could  not  have  considered  that  the  plant  had  a  value  equal 
to  its  recorded  cost.  In  making  retirements  of  equipment, 
the  Company  priced  these  retirements  at  approximately 
the  cost  to  utility  and,  in  the  Company’s  revised  study,  has 
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accepted  these  retirements.  Deducting  the  amount  of  re¬ 
tirements  from  the  recorded  cost  leaves  the  amount  of 
$212,312.54. 

It  is  the  Company’s  contention  that  this  balance  should 
not  be  considered  as  a  part  of  the  purchase  price  of  this 
specific  property,  but  rather  as  a  part  of  the  excess  of  the 
overall  cost  of  the  property  purchased  over  the  original 
cost.  Consequently,  the  Company  contends  that  the  amount 
is  properly  classified  under  Account  100.5,  Electric  Plant 
Acquisition  Adjustments. 

18.  Acquisition  of  Caddo  River  Power  &  Irrigation 

Company 

The  staff  of  the  Federal  Power  Commission  recommends 
in  its  supplemental  report  that  $1,020,000.00  classified  by 
the  Company  in  Account  100.5,  Electric  Plant  Acquisition 
Adjustments,  be  transferred  to  Account  107,  Electric  Plant 
Adjustments.  The  reason  for  such  recommended  transfer 
is  stated  as  follows: 

“Inasmuch  as  the  amount  relates  to  licensed  proj¬ 
ects  it  is  considered  appropriate  that  it  be  classified 
in  Account  107,  Electric  Plant  Adjustments,  rather 
than  in  Account  100.5,  Electric  Plant  Acquisition  Ad¬ 
justments.” 

| 

The  Uniform  System  of  Accounts  prescribed  by  the 
Federal  Power  Commission  contains  the  following  provi¬ 
sions  with  respect  to  Account  100.5,  Electric  Plant  Acquisi¬ 
tion  Adjustments : 

7244  “This  account  shall  include  the  difference  be¬ 
tween  (a)  the  cost  to  the  accounting  utility  of 
electric  plant  acquired  as  an  operating  unit  or  system 
by  purchase,  merger,  consolidation,  liquidation,  or 
otherwise,  and  (b)  the  original  cost,  estimated  if 
known,  of  such  property,  #  • 

As  shown  in  Appendix  I  of  the  Company’s  response  to 
the  Commission’s  order  to  show  cause  dated  September 
18, 1943,  the  rights  acquired  in  this  transaction  had  a  valjue 
in  excess  of  the  acquisition  cost. 
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The  property  was  acquired  from  the  Arkansas  Light  and 
Power  Company  and  the  property  of  that  company  con¬ 
stituted  an  operating  unit  or  system.  The  above  amount 
is  a  part  of  the  difference  between  the  cost  to  the  accounting 
utility  and  the  estimated  original  cost  of  the  property 
acquired.  Therefore,  in  accordance  with  the  provisions  of 
the  Uniform  System  of  Accounts,  the  amount  is  properly 
includible  in  Account  100.5. 

Other  Adjustments 

19.  Construction  and  Supervision  Fees  Paid  to  Affiliates 

The  supplemental  report  of  the  staff  recommends  the 
transfer  of  the  amount  of  Phoenix  Utility  Company  and 
Electric  Bond  and  Share  Company  fees  paid  by  the  Com¬ 
pany  and  charged  to  plant  account  from  Account  100.1  to 
Account  107,  on  the  basis  that  these  fees  represented  inter¬ 
company  profits,  and  apparently  denies  the  Company  the 
opportunity  to  show,  in  further  proceedings,  the  propor¬ 
tion  of  these  fees  which  may  represent  cost. 

The  Department  of  Public  Utilities  found  that  the  total 
amount  of  fees  remaining  in  the  plant  account  as  of 
December  31,  1943  was  $857,016.03,  of  which  $788,105.73 
remained  in  electric  plant  and  $68,910.30  remained  in  the 
plant  accounts  of  other  departments.  The  Department, 
however,  ordered  that  the  total  amount  of  fees  be  trans¬ 
ferred  to  Account  100.6,  Electric  Plant  in  Process  of  Re¬ 
classification,  pending  further  showing  by  the  Company  as 
to  the  non-profit  portion  of  these  fees,  upon  which  show¬ 
ing  the  non-profit  portion  is  to  be  restored  to  Accounts 
100.1  and  108,  as  appropriate,  and  the  balance  is 
7245  to  be  transferred  to  Account  107  and  amortized  by 
monthly  installments  of  not  less  than  one  per  cent 
(1%)  by  charges  to  Account  537  and  concurrent  credits  to 
Account  107. 

The  Company  filed  a  motion  for  rehearing  claiming  that 
the  action  of  the  Department  of  Public  Utilities  in  regard 
to  these  items  was  erroneous  and  that  motion  for  rehear¬ 
ing  has  not,  as  yet,  been  acted  on  by  the  Department.  In 
the  near  future,  according  to  the  order  of  the  Department, 
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a  hearing  will  be  held  at  which  the  Company  will  present 
evidence  as  to  what  portion  of  these  amounts  represent 
cost  as  distinguished  from  so-called  “inter-company  profit”. 
At  the  time  of  the  filing  of  this  response,  the  Company  has 
not  yet  assembled  all  the  data  pertinent  to  such  a  deter¬ 
mination.  When  such  data  are  available,  the  Company 
will  furnish  copies  thereof  to  the  staff  of  the  Commission. 

The  Company  contends  that  the  Commission  should 
make  no  final  disposition  of  the  amounts  pertaining  to  these 
engineering  and  supervision  fees  until  these  matters  pend¬ 
ing  before  the  Department  are  finally  adjudicated.  S 

I 

•  •  •  *  •  *  • 

7246  21.  Bond  Discount  and  Expense  Applicable  to 

Properties  of  Arkansas  Light  Power  Company 

i 

The  Company  is  of  the  opinion  that  the  adjustment  of 
$184,125.82  from  Account  100.1  to  Account  108.15  proposed 
by  the  staff  applicable  to  this  item  should  not  be  made.  iThe 
Company’s  position  in  regard  thereto  is  fully  set  forth 
in  Appendix  I,  Statement  la-10,  to  the  Company’s  response 
to  order  to  show  cause  dated  September  18,  1943. 

7247  22.  Common  Capital  Stock  Issued  by  Arkansas 

and  Power  Company  and  Unaccounted  For 

The  staff’s  report  states  that  the  revised  response  of 
the  Company  failed  to  account  for  630  shares  of  cominon 
capital  stock  issued  by  Arkansas  Light  and  Power  Com¬ 
pany  prior  to  January  1,  1917  and  that  the  examiners  re¬ 
classified  the  par  value  thereof,  $63,000,  from  Account 
100.1,  Electric  Plant  in  Service,  to  Account  108.15,  Common 
Utility  Plant  Acquisition  Adjustments.  The  only  reason 
given  for  such  proposed  transfer  is  that  “the  examiners 
are  of  the  opinion  that  such  stock  was  issued  for  no  valhe”. 
It  is  true  that,  due  to  the  absence  of  books  and  records  of 
Arkansas  Light  and  Power  Company,  the  Company  is 
presently  unable  to  give  any  detailed  explanation  of  this 
transaction,  which  occurred  more  than  27  years  ago.  How¬ 
ever,  inasmuch  as  the  other  issues  of  common  stock  during 
the  period  were  made  either  for  cash  or  services  rendered, 


i 
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it  is  reasonable  and  proper  to  assume  that  this  stock  was 
issued  for  valuable  consideration  in  accordance  with  the 
laws  of  the  State  of  Arkansas  in  effect  at  that  time.  Cer¬ 
tainly,  the  lack  of  any  information  does  not  justify  the 
contrary  assumption,  which  evidently  is  the  basis  of  the 
staff’s  recommendation. 

23.  Unrecorded  Retirements  Applicable  to  Pine  Bluff  Power 

Plant 

The  staff  recommends  the  transfer  from  Account  100.1 
to  Account  107  of  an  amount  of  $7,824.30  which  it  claims 
represents  an  under-retirement  on  the  Arkansas  Power  & 
Light  Company  books  pertaining  to  a  wire  (switch)  tower 
at  the  Pine  Bluff  plant  which  was  reconstructed  in  1926. 

A  review  of  the  Company’s  records  indicates  that  there 
was  a  work  authorization  initiated  by  The  Pine  Bluff  Com¬ 
pany  on  October  1,  1926  covering  the  dismantling  of  a 
switch  tower  and  the  installation  of  new  cable  leads  at 
the  Pine  Bluff  plant.  The  cost  of  the  work  was  carried 
over  as  uncompleted  construction  on  the  Arkansas  Power 
&  Light  Company’s  books.  The  work  authorization  states 
that  there  would  be  a  retirement  of  $7,000  in  connection 
with  the  work.  The  retirement  does  not  appear  to 
7248  have  been  made  on  the  Arkansas  Power  &  Light 
Company’s  books  and  it  is  possible  that  it  may  have 
been  made  by  The  Pine  Bluff  Company,  although  this  can¬ 
not  be  definitely  established.  The  retirement,  however, 
does  not  pertain  to  the  power  plant,  but  rather  to  distribu¬ 
tion  plant  accounts. 

If  it  is  true  that  the  retirement  was  not  made  on  The 
Pine  Bluff  Company’s  books,  which  the  Company  does  not 
admit,  the  Company  still  does  not  believe  that  this  ad¬ 
justment  should  be  made.  For  many  years,  retirements 
of  distribution  property  were  made  by  the  Company  on 
the  basis  of  current  prices  of  material,  which  prices  were 
generally  higher  than  the  prices  prevailing  during  the 
earlier  years.  It  is  impossible  accurately  to  determine 
whether  or  not  these  retirements  represent  the  original 
cost  of  the  property  but,  from  such  investigations  as  the 
Company  has  been  able  to  make,  it  has  come  to  the  con- 


elusion  that  its  retirements  of  distribution  property,  taken 
overall,  represent  a  reasonable  approximation  of  the 
original  cost  of  all  distribution  property  abandoned  and 
removed. 


24.  Dumas  Acquisition 

j 

The  staff  recommends  the  transfer  from  Account!  100.5 
to  Account  107  of  an  amount  of  $36,960.00  pertaining  to 
the  acquisition  of  the  electric  property  in  Dumas.  This 
amount  represents  the  face  value  of  thirty-five  certificates, 
which  were  given  as  part  payment  for  the  property  and 
which  certificates  were  to  be  used  by  the  town  in  payment 
for  power. 

This  item  was  fully  discussed  in  the  Company’s  response 
to  order  to  the  Commission’s  show  cause  dated  September 
18,  1943  and,  for  the  reasons  therein  set  forth,  the  Com¬ 
pany  contends  that  this  proposed  adjustment  should  not 
be  made.  j 

i 

Reclassification  of  Acquisition  Adjustments 

The  supplemental  report  of  the  staff  recommend^  the 
transfer  of  the  total  of  the  amounts  set  out  in  the  account¬ 
ing  study  under  Account  100.5,  Electric  Plant  Acquisition 
Adjustments,  and  the  amounts  identified,  in  the  same  study, 
as  differences  between  cost  to  utility  and  original 
7249  cost  of  physical  property  assignable  to  other  de¬ 
partments,  both  after  adjustments  recommended  by 
the  staff,  to  an  account  identified  as  Account  108.15,  Comjnon 
Utility  Plant  Acquisition  Adjustments.  The  reason  given 
for  this  disposition  is  that  a  segregation  cannot  be  made 
upon  a  basis  which  would  not  be  open  to  valid  criticism. 
The  staff  advances  this  reason  despite  the  fact  that  it  has 
consistently  maintained  that  when  a  holding  company  ac¬ 
quires  more  than  one  company  in  a  “ basket”  transaction, 
it  must  allocate  such  cost  to  each  of  the  companies  involved. 

The  staff  transferred  all  amounts  which  in  its  opinion 
are  properly  classifiable  to  Account  100.5  to  a  new  account 
styled  “Account  108.15”,  an  account  not  specifically  pro¬ 
vided  for  in  the  Commission’s  Uniform  System  of  Accounts, 
and  has  also  transferred  to  said  account  a  part  of  the 


226 


balances  of  the  amounts  on  the  Company’s  books  arising 
from  departments  other  than  electric.  This  is  true  not 
only  with  respect  to  amounts  applicable  to  Account  100.5 
arising  from  acquisitions  involving  other  than  electric 
property,  but  is  also  true  with  respect  to  acquisitions  of 
electric  properties  only,  which  seems  to  be  in  conflict  with 
the  Commission’s  Uniform  System  of  Accounts. 

This  action  on  the  part  of  the  staff  is  not  only  unrea¬ 
sonable,  but  is  not  warranted  by  the  Commission’s  Uni¬ 
form  System  of  Accounts.  The  System  of  Accounts  pro¬ 
vides  an  Account  100.5,  Electric  Plant  Acquisition  Adjust¬ 
ments,  and  defines  Account  108 — Other  Utility  Plant,  as 
follows : 

“There  shall  be  included  under  this  caption  the 
balances  in  accounts  for  utility  plant,  other  than  electric 
plant,  such  as  gas,  railway,  etc.  ’  ’ 

In  the  Company’s  original  reclassification,  it  attempted 
to  comply  with  the  Uniform  System  of  Accounts,  namely, 
to  determine  the  balances  in  other  departments  and  classify 
such  balances  in  Account  108  and  to  determine  the  cost  to 
utility  and  original  cost  of  electric  property  and  classify 
the  difference  in  Account  100.5.  Such  determinations  were 
made  on  reasonable  bases  and  represent  as  accurate  esti¬ 
mates  as  it  was  possible  to  make. 

In  the  accounting  study,  it  was  necessary  to  make  alloca¬ 
tions  of  excesses  by  acquisitions  and  the  Company  thought 
that  reasonable  methods  of  making  these  allocations 
7250  were  on  the  bases  of  original  costs  of  physical  prop¬ 
erty.  It  is  believed  that  the  bases  adopted  for  the 
purposes  of  the  accounting  study  were  the  most  reasonable 
bases  available  at  the  time.  Again  it  should  be  noted  that 
file  accounting  study  was  not  offered  as  a  revision  of  or 
a  substitution  for  the  original  engineering  study. 

As  stated  above,  the  determinations  of  the  balances  in 
accounts  for  other  utility  property  were  made  on  reason¬ 
able  bases.  The  balance  on  the  books  for  railway  property 
was  one  which  could  be  readily  determined,  as  it  was  known 
at  what  amount  Arkansas  Central  Power  Company  entered 
this  property  on  its  books  and  it  was  also  known  that 
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Arkansas  Power  &  Light  Company  carried  over  this  amount 
plus  net  additions,  which  were  also  known.  Also  it  was 
possible  to  determine  the  net  additions  made  by  Arkansas 
Power  &  Light  Company.  In  many  cases  the  amounts 
carried  to  the  plant  accounts  for  ice  plants  were  known 
and  the  balance  was  estimated  on  reasonable  basesj  In 
a  few  cases  the  amounts  entered  on  the  books  for  ^ater 
plants  were  known  and  the  balance  was  also  estimated  on 
reasonably  sound  bases.  The  amount  on  the  books  for 
natural  gas  property  was  definitely  known,  as  the  ipajor 
part  of  the  gas  property  was  constructed  by  Arkansas 
Power  &  Light  Company. 

In  1942,  the  Company  disposed  of  its  remaining  water 
and  ice  properties  and  the  amounts  as  determined  ip  the 
Company’s  reclassification,  after  taking  into  account  sub¬ 
sequent  additions  and  removals,  were  retired  from  the 
Company’s  plant  accounts  and  this  disposition  was  ap¬ 
proved  by  the  Department  of  Public  Utilities  in  its  said 
findings  and  order  dated  June  24, 1944.  None  of  the  excess 
is  assignable  to  the  Gas  Department.  Thus,  after  thp  re¬ 
tirement  of  the  water  and  ice  property,  the  only  depart¬ 
ments  remaining  which  carry  any  portion  of  the  epcess 
amounts  (the  Steam  Heat  Department  having  been  con¬ 
solidated  with  the  Electric  Department  by  the  Department 
of  Public  Utilities)  are  the  Electric  and  Railway  Depart¬ 
ments. 

The  determinations  shown  in  the  Company’s  original 
plant  reclassification  for  these  and  other  departments  ^ere 
all  made  on  reasonably  sound  bases  and  are  in  no  sense 
arbitrary  and  therefore  not  subject  to  the  criticism  which 
the  staff  states  are  applicable  to  the  allocations  made 
7251  in  the  accounting  study.  The  Department  of  Ppblic 
Utilities,  in  its  findings  and  order  dated  June  24, 
1944,  established  the  total  amounts  pertaining  to  other  tjhan 
the  Electric  Department  on  the  basis  of  the  Company’s 
engineering  study  and  made  a  segregation  of  the  excesses 
over  estimated  original  cost  from  information  contained 
in  the  Company’s  accounting  study.  The  Department  has 
sole  jurisdiction  over  the  accounts  pertaining  to  other 
utility  property  and  the  Company,  therefore,  cannot  agree 
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with  the  staff’s  disposition  of  all  of  the  excess  amounts, 
as  determined  in  the  accounting  study  and  revised,  to  the 
Common  Utility  Plant  Account. 

The  Commission  has  no  authority  over  the  accounts  of  the 
Company  which  relate  to  its  properties  other  than  electric 
and  that  portion  of  the  staff  report  which  attempts  to  break 
down  the  balances  in  the  Company’s  books  relating  to  other 
than  electric  property  is  in  violation  of  the  Uniform  System 
of  Accounts  and  is  beyond  the  scope  of  the  Commission’s 
accounting  jurisdiction. 

IX.  The  Commission’s  order  of  September  27,  1944, 
among  other  things,  required  the  Company  to  set  forth  in 
its  response  the  amounts  disposed  of  since  December  31, 
1936,  which  may  pertain  to  Account  107,  Electric  Plant  Ad¬ 
justments,  and  an  account  which  the  staff  designates  as  Ac¬ 
count  108.15,  Common  Utility  Plant  Acquisition  Adjust¬ 
ments,  together  with  the  manner  in  which  such  disposition 
was  effected.  In  response  to  this  the  Company  submits  here¬ 
with,  on  page  47,  a  statement  showing  the  following : 

Disposition  of  Amounts  Classified  as  Electric  Plant 
Acquisition  Adjustments  and  Electric  Plant  Adjustments. 

Column  I — Original  Filing  with  Federal  Power  Commission. 

This  column  shows  the  amounts  which  may  be  identified 
as  excesses  over  original  cost  in  the  Company’s  plant  re¬ 
classification  filed  with  the  Commission  on  June  30,  1940. 

Column  II — Revisions  of  Original  Filing. 

This  column  shows  the  revisions,  which  subsequent  study 
indicated  should  be  made  in  the  original  filing,  and  which  re¬ 
visions,  as  applying  to  all  accounts,  are  presented  in  this  re¬ 
sponse  on  pages  43  to  45. 

7252  Column  III — Original  Filing  as  Revised. 

This  column  shows  the  amounts  as  subsequently  revised, 
also  as  presented  on  pages  43  to  45. 
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Column  IV — Adjustments  per  Order  of  Department 

of  Public  Utilities.  j 

This  column  shows  the  adjustments  recommended  by  the 
Department  of  Public  Utilities  in  its  findings  and  order 
dated  June  24, 1944.  It  should  be  noted  that  the  adjustments 
in  amounts  pertaining  to  other  than  electric  property  arise 
from  the  fact  that  the  Department  adopted  the  original 
cost  for  other  utility  property  as  shown  by  the  accounting 
study  and  by  deducting  these  amounts  from  the  totals 
claimed  in  the  engineering  study  obtained  amounts  which 
the  Department  identified  as  excess  over  original  cost 

Column  V — Adjusted  Totals  per  Order  of  Department 

of  Public  Utilities. 

This  column  shows  the  amounts  as  adjusted  by  the  De¬ 
partment  of  Public  Utilities. 

i 

Columns  VI  to  X,  Inclusive. 

There  are  shown  in  these  columns  the  dispositions  which 
have  been  made  of  amounts  during  the  period  January 
1,  1937  to  January  1,  1944,  inclusive,  and  these  dispositions 
may  be  explained  as  follows : 

Dispositions  to  Retirement  Reserve. 

The  amounts  shown  in  this  column  are  those  associ¬ 
ated  with  physical  property  retired  from  the  plant  ac¬ 
count  subsequent  to  January  1,  1937,  except  for  the 
amount  shown  for  Account  107,  Unrecorded  Retire¬ 
ments,  namely  $605,889.64,  which  represents  the 
amount  required  to  adjust  retirements  of  electric  prop¬ 
erty  made  by  the  Company  prior  to  January  1, 1937  to 
estimated  original  cost.  This  amount  was  reportecj  in 
the  Company’s  reclassification  of  electric  plant  filed 
with  the  Commission  on  June  30,  1940  at  $995,30q.09 
but  was  subsequently  revised,  as  shown  on  page  45J  to 
the  amount  stated  above. 

j 

7253  Disposition  to  Surplus. 

The  amount  shown  for  Account  100.3,  Work  in  Progress, 
namely  $487,931.17,  represents  the  intangible  portion  of 
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the  costs  incurred  in  connection  with  the  Blakely  hydroelec¬ 
tric  project  which  was  charged  off  to  surplus  after  the  Com¬ 
pany  lost  its  license  for  this  project. 

The  amount  shown  for  Account  107,  Excess  Over  System 
Cost,  namely  $2,678,413.12,  represents  the  remaining  balance 
established  in  Account  107,  after  taking  into  account  the 
amount  of  unrecorded  retirements,  and  this  amount  was 
disposed  of  by  a  charge  to  Earned  Surplus. 

The  amount  shown  for  Capital  Surplus,  namely  $129,- 
190.74,  represents  the  amount  of  a  residual  balance  of  re¬ 
serve  for  contingencies  originally  set  up  by  Arkansas  Cen¬ 
tral  Power  Company  at  its  organization  and  subsequently 
transferred  to  the  plant  account  of  Arkansas  Power  &  Light 
Company.  The  remaining  balance  was  credited  to  plant  ac¬ 
count  as  of  December  31,  1937,  in  accordance  with  a  resolu¬ 
tion  adopted  by  the  Board  of  Directors  of  the  Company  at 
a  meeting  held  on  December  2, 1937. 

Disposition  to  Account  140 — Unamortized  Debt 
Discount  and  Expense — $3,947,813.92. 

This  represents  the  amount  of  unamortized  debt  dis¬ 
count  and  expense  carried  in  the  plant  account  as  of  De¬ 
cember  31,  1936,  which  was  subsequently  credited  to  plant 
account  and  debited  to  Account  140,  Unamortized  Debt  Dis¬ 
count  and  Expense. 

Disposition  to  Account  150 — Discount  on 
Capital  Stock — $75,814.12. 

This  item  represents  an  amount  of  discount  on  Capital 
Stock  transferred  from  the  plant  account  to  Account  150, 
Discount  on  Capital  Stock. 

Disposition  to  Account  151 — Capital  Stock 
Expense — $254,442.06. 

This  item  represents  an  amount  of  capital  stock  expense 
transferred  from  the  plant  account  to  Account  151,  Capital 
Stock  Expense. 

7254  Column  XI 

This  column  shows  the  balances  remaining  in  utility  plant 
after  the  dispositions  previously  discussed. 
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X.  The  order  of  the  Commission  also  requires  the  Com¬ 
pany  to  submit  a  plan  for  disposition  of  the  remaining 
amounts  in  the  adjustment  accounts.  There  follows  a  State¬ 
ment  of  the  Company’s  position  in  reference  to  disposition 
of  the  amounts  remaining  in  the  adjustment  accounts  after 
taking  into  consideration  the  amounts  already  disposed  of 
as  above  shown. 

Included  in  the  amount  shown  for  Account  108,  Railway 
Department,  namely  $2,266,470.51,  is  an  amount  of  $259,- 
153.88  representing  the  amount  to  adjust  the  retirement  of 
the  Pine  Bluff  street  railway  property  to  estimated  original 
cost.  As  previously  stated,  it  is  the  Company’s  position 
that  the  Commission  has  no  authority  or  jurisdiction  over 
any  amount  on  its  books  relating  to  the  railway  department 
and  that  the  Commission’s  Uniform  System  of  Accounts 
does  not  require  or  authorize  the  requirement  that  the  (|Jom- 
pany  dispose  of  or  submit  a  proposed  plan  of  disposition 
for  any  part  of  the  balance  on  its  books  applicable  to  Such 
department;  however,  for  information  purposes  only,  and 
reserving  its  objections  and  exceptions  to  the  proposal  of 
the  staff  in  reference  to  amounts  relating  to  departments 
other  than  electric,  the  Company  states  that  it  plans  to  dis¬ 
pose  of  this  particular  amount  of  $259,153.88  by  charging 
it  off  to  Retirement  Reserve,  and  it  plans  to  charge  off  the 
balance  of  the  amount  included  in  this  account  pro  rata,  as 
the  street  railway  property  with  which  the  amounjt  is 
associated  is  abandoned,  due  to  substitution  of  motor  coach 
transportation  services  or  otherwise. 

As  hereinbefore  shown,  the  amount  stated  by  the  staff  to 
be  properly  classifiable  to  Account  107  is  erroneous  pnd 
all  amounts  properly  classifiable  to  said  account  have^  al¬ 
ready  been  disposed  of,  in  compliance  with  the  order  of 
the  Arkansas  Department  of  Public  Utilities. 

As  previously  stated,  the  account  designated  “Account 
108.15,  Common  Utility  Plant  Acquisition  Adjustments”, 
covers  amounts  relating  not  only  to  the  electric  de- 
7255  partment,  but  also  to  all  other  departments  of  the 
Company’s  business  over  which  the  Commission  has 
no  jurisdiction  and,  furthermore,  there  is  no  provision  in  the 
Uniform  System  of  Accounts  of  the  Commission  designat- 
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ing  such  an  account,  or  any  authority  therein  for  requiring 
the  Company  to  submit  any  plant  for  disposition  of  any 
amounts  classified  thereunder  by  the  staff.  Included  in  the 
amount  properly  classifiable  to  Account  100.5,  Electric 
Plant  Acquisition  Adjustments,  is  an  amount  of  $904,116.10, 
representing  the  remaining  balance  of  increase  in  structural 
value  as  determined  in  the  Company’s  reclassification  of 
plant  account  filed  with  the  Commission  on  June  30,  1940. 
The  Company  proposes  to  dispose  of  this  amount  by  charges 
to  Retirement  Reserve  as  the  items  of  property  with  which 
it  is  associated  are  retired  in  accordance  with  the  order  of 
the  Arkansas  Department  of  Public  Utilities. 

The  Company  has  no  plan  for  disposition  of  the  remaining 
amount  of  $6,042,942.82  properly  classifiable  to  Account 
100.5,  except  as  and  until  it  appears  that  the  property  and 
asset  values  acquired  by  the  Company  at  such  cost  have 
been,  or  are  about  to  be,  lost.  Said  amount  represents  the 
cost  of  assets  of  continuing  values  and  a  prudent  invest¬ 
ment  of  the  Company  made  in  the  public  interest.  It  does 
not  appear  from  the  staff  report  or  the  records  of  the  Com¬ 
pany  or  from  any  facts  known  to  the  Company  that  any  part 
of  the  property  and  asset  values  acquired  by  the  Company 
at  such  cost  have  been,  or  are  about  to  be,  lost.  The  prudent 
investment  as  of  January  1,  1944  in  all  of  the  Company’s 
electric  property,  as  determined  for  rate-making  purposes 
by  the  Arkansas  Department  of  Public  Utilities  in  its  find¬ 
ings  and  order  dated  June  24,  1944  was  $47,996,290,  and 
any  disposition  of  any  part  of  said  amount  included  in 
Account  100.5,  other  than  that  ordered  by  the  Arkansas  De¬ 
partment  would  have  the  effect  of  reducing  and  destroying 
property  values  of  the  Company  as  established  by  the  duly 
constituted  regulatory  authority  of  the  State  of  Arkansas 
and  would  nullify  the  determinations  of  the  Department  of 
Public  Utilities  in  respect  to  the  income  of  the  Company, 
rate  reductions  which  might  properly  be  made  by  the  Com¬ 
pany  and  the  return  allowed  to  and  required  by  the  Com¬ 
pany,  and  in  respect  to  other  aspects  of  the  public  interest 
under  the  exclusive  jurisdiction  of  the  Department.  Addi¬ 
tional  data  pertaining  to  the  incurring  of  this  cost  by 
7256  the  Company  and  the  asset  values  acquired  in  return 
for  such  cost  are  contained  in  the  Company’s  response 
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to  the  Commission’s  order  to  show  cause  dated  Septetaber 
18,  1943  and  “Statement  A”  of  the  Company  which  was 
filed  with  the  Commission  on  June  3,  1940.  i 

Furthermore,  the  disposition  by  the  Company  of  any  of 
the  amount  classifiable  in  Account  100.5  (except  the  amount 
attributable  to  increase  in  structural  value)  would  be  in 
violation  of  the  findings  and  order  of  the  Arkansas  Depart¬ 
ment  of  Public  Utilities  made  June  24,  1944,  said  findings 
and  order  containing  the  following  statements : 1 1  After  con¬ 
sideration  of  all  the  facts  and  circumstances,  the  Depart¬ 
ment  finds  that  the  Respondent  actually  expended  the  item 
of  $6,947,058.92,  heretofore  found  to  be  chargeable  td  Ac¬ 
count  100.5,  and  that  it  represents  value  as  of  the  date  it 
was  expended,  and  that  such  value  existed  and  was  inherent 
in  Respondent’s  electric  system  on  December  31,  1943;  and, 
therefore,  the  amount  of  said  item  should  not  be  charged 
off  or  amortized,  and  should  now  be  recognized  and  in¬ 
cluded  as  a  part  of  the  valid  and  present  existing  assets 
and  values.  *  *  I 

The  Company  states,  therefore,  that  the  question  of 
whether  or  not  said  amount  in  Account  100.5  should  be  dis¬ 
posed  of  has  been  determined  by  the  Arkansas  Department 
of  Public  Utilities,  the  regulatory  authority  of  the  State  of 
Arkansas  which  has  paramount  jurisdiction  and  control 
of  the  Company’s  fundamental  and  primary  corporate  [rec¬ 
ords  and  books  of  account,  and  any  order  made  by  this 
Commission  in  conflict  therewith  is  void  and  of  no  effect. 

The  Company  offers  to  prove  the  matters  and  facts 
herein  set  forth. 

i 

Wherefore,  the  Company  requests  that,  if  the  state¬ 
ments  contained  in  this  response  are  not  accepted  as  tnty  by 
the  Commission,  it  be  given  a  hearing  and  opportunity  to 
cross-examine  the  members  of  the  Commission’s  staff  re¬ 
sponsible  for  the  staff  report,  and  to  introduce  or  offeir  in 
evidence  such  detailed  working  papers,  figures  and 
7257  other  supporting  proof  as  may  be  necessary  to  sub¬ 
stantiate  the  statements  of  the  Company  herein. 

Respectfully  submitted, 

This  response  was  signed  and  verified  by  J.  L.  Bocjlie, 
Treasurer. 
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Original  Cost,  as  of  Jan.  1,  1937,  As  Filed  with  F.P.C.  and  Subsequent  Revisions  Thereof 
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Accessory  Electric  Equipment .  236,424.96  —  236,424.96 
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ARKANSAS  POWER  &  LIGHT  COMPANY 
Reclassification  of  Plant  by  Summary  Accounts  as  of  January  1,  1937 

7282  With  Subsequent  Revisions  and  Adjustments  Recommended  by  Department  of  Public  Utilities 


! 

1 

i  Account 

I 

Totals  as  of 
Jan.  1,  1937 
as  Filed 

II 

Revisions 
by  Company 
Subsequent 
to  Filing 

Ill 

Revised 

IV 

V 

vi  vii  vm 

ljustments  recommended  by  Department  of  Pi 
No.  3  No.  4  No.  5 

IX 

.kKa  TT+ilvtitfwi 

X 

XI 

XII 

Adjusted 
Totals  as  of 
Jan.  1,  1937 

Jan.  1,  1937 

No.  1 

No.  2 

LD11C  u  unues — 
No.  6 

No.  7 

No.  8 

100 

Electric  Plant . 

$46,501,523.61 

*161,204.81 

$46,340,318.80 

— 

— 

* 75,814.12 

*2,678,418.12 

$116,485.71 

— 

$423,694.97 

*2,690.59 

$44,123,581.65 

100.1 

Electric  Plant  in  Service . 

41,541,343.05 

661,826.67 

40,889,516.48 

*4,889,409.28 

$27,261.87 

— 

— 

855,106.78 

*840,200.00 

287,817.09 

— 

35,119,880.48 

301 

Organization . 

6,104.64 

— 

6,104.64 

— 

27,261.87 

— 

—  - 

__ 

440.66 

33,807.17 

302 

Franchises  and  Consents . 

55,549.00 

— 

55,549.00 

— 

— 

— 

— 

— 

_ 

_  i 

55,549.00 

303 

Miscellaneous  Intangible  Plant . 

5,264,897.16 

875,487.98 

4,889,409.23 

4,889,409.28 

— 

— 

— 

— 

— 

__  1 

_ 

310-391  Inc. — Physical  Property . 

36,214,792.25 

276,888.64 

35,938,453.61 

— 

— 

— 

— 

865,105.73 

840,200.00 

287,376.43 

_ 

35,030,524.31 

100.3 

Construction  Work  in  Progress . 

324,158.29 

490,621.76 

814,780.05 

— 

— 

— 

— 

— 

— 

2,690.59 

812;089.46 

100.4 

Electric  Plant  Held  for  Future  Use . 

117,048.44 

— 

117,048.44 

— 

— 

— 

— 

— 

6,800.00 

i 

— 

110,748.44 

100.5 

Electric  Plant  Acquisition  Adjustments . 

4,518,973.83 

— 

4,518,973.83 

4,889,409.23 

27,261.87 

75,814.12 

2,678,418.12 

— 

346,500.00 

134,220.34 

— 

7,107,614.29 

100.6 

Electric  Plant  in  Process  of  Reclassification _ 

— 

— 

— 

— 

— 

— 

— 

971,591.44 

— 

1,657.54 

— 

973,248.98 

107 

Electric  Plant  Adjustments . 

995,306.09 

889,416.46 

605,889.64 

— ! 

— 

— 

2,678,413.12 

— 

— 

— 

— 

3,284,302.76 

108 

Other  Utility  Plant . 

13,562,668.04 

556,137.73 

14,118,805.77 

— 

— 

— 

— 

116,486.71 

— 

423,694.97 

2,690.59 

13,581,315.68 

110 

Other  Physical  Property . 

175,870.80 

5,516.47 

170,354.33 

— 

— 

— 

— 

— 

— 

_ 

— 

170,354.33 

140 

Unamortized  Debt  Discount  and  Expense . 

3,947,813.92 

— 

3,947,813.92 

— 

— 

— 

— 

— 

— 

— 

— 

3,947,813.92 

150 

Discount  on  Capital  Stock . 

— 

— 

— 

— 

— 

75,814.12 

— 

— 

— 

— 

75,814.12 

151 

Capital  Stock  Expense . 

254,442.06 

— 

254,442.06 

— 

— 

— 

— 

— 

— 

— 

254,442.06 

270 

Capital  Surplus . 

129,190.74 

— 

129,190.74 

— 

— 

— 

— 

— 

— 

— 

— 

129,190.74 

Total  Utility  Plant . 

$65,566,815.26 

$65,566,815.26 

— 

— 

— 

— 

— 

— 

— 

— 

$65,566,815.20 

Col.  I — Per  Statements  E  and  F  of  Reclassification  of  Electric  Plant — Statements  A  to  I  inclusive. 

Cols.  II  and  III — Per  Exhibit  35 — Hearings  in  Electric  Rate  Case  before  Arkansas  Department  of  Public  Utilities — Docket  No.  225. 

Col.  IV — To  transfer  amount  included  in  Account  303  to  Account  100.5,  in  accordance  with  Department’s  system  of  accounts. 

Col.  V — To  transfer  organization  expense  incurred  by  Electric  Power  &  Light  Corporation,  included  in  System  Cost,  from  Account  100.5  to  Account  100.1- 

Sub  Account  301.  Adjustment  necessary  due  to  adoption  of  System  Cost  as  cost  to  utility. 

Col.  VI — To  transfer  discount  on  capital  stock  sustained  by  Electric  Power  &  Light  Corporation  upon  sale  of  35,000  shares  of  preferred  stock  of  Arkansas  Power 
&  Light  Company  from  Account  100.5  to  Account  150.  Adjustment  necessary  due  to  adoption  of  System  Cost  as  cost  to  utility. 

Col.  VII — To  transfer  from  Account  100.5  to  Account  107  the  excess  over  system  cost — all  departments,  remaining  in  the  plant  account  at  December  31,  1936, 
after  giving  effect  to  certain  adjustments. 

Col.  VIII — To  transfer  from  Accounts  100.1  and  108  to  Account  100.6,  the  amounts  remaining  in  the  plant  account  representing  certain  fees  paid  to  affiliates 
for  construction  and  supervision  tees.  The  amount  was  estimated  as  of  December  31,  1943,  and  transferred  to  Account  100.6  pending  future 
determination  of  the  portion  representing  profit,  after  which  determination  the  profit  portion  will  be  transferred  to  Account  107,  and  the  balance 
restored  to  Accounts  100.1  and  108. 

Col.  IX — To  transfer  from  Accounts  100.1  and  100.4  to  Account  100.5,  amounts  arising  from  certain  adjustments  to  original  cost  recommended  by  Department 
of  Public  Utilities. 

Col.  X — To  transfer  from  Account  108  to  Accounts  100.1, 100.5  and  100.6,  as  appropriate,  the  amounts  applicable  to  Steam  Heat  Department,  as  recommended 

by  Department  of  Public  Utilities. 

Col.  XI — To  transfer  from  Account  100.3  to  Account  108,  the  amount  of  construction  work  in  progress  applicable  to  Water  Department. 

Italic  figures  indicate  red  figures. 
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Disposition  of  Amounts  Included  in  Plant  Account  as  of  January  1, 1937 
In  Excess  of  Estimated  Original  Cost 


I 

II 

hi 

as  of  January  1, 
Original 
Fifing 
Revised 

IV  | 

10^7 

V 

VI 

VII  VIII 

IX 

X 

XI 

Account  &  Item 

Original 

Fifing 

with  F.P.C. 

1  JL  OUU3 

Revisions  of 
Original 
Filing 

Adjustments 

Per 

D.P.U.  Order 

Adjusted 
Totals  per 
D.P.U.  Order 

To 

Retirement 

Reserve 

oil  DuCqu  vU  v  jl/ ^positions 

To  To 

Surplus  Acct.  140 

To 

Acct.  150 

Tcj 

Acct. 

151 

Balance  in 
Utility  Plant 
Jan.  1,  1944 

100.1-303  Miscellaneous  Intangible  Plant . 

$5,264,897.16 

1 376,487.93 

$4,889,409.23 

34,889,409.23 

_ 

_ 

■ 

_ 

1 

_ 

100.3 

Work  in  Progress . 

— 

487,931.17 

487,931.17 

— 

$  487,931.17 

— 

$  487,931.17 

— 

— 

— 

_ 

100.5 

Electric  Plant  Acquisition  Adjustment . 

4,518,973.83 

— 

4,518,973.83 

2,588,640.46 

7,107,614.29 

$  160,555.37 

— 

— 

— 

— 

$6,947,058.92 

108 

Water  Department . 

Railway  Department . 

575,000.00 

5,982.51 

569,017.49 

1,230,777.08 

1,799,794.57 

1,799,794.57 

- - 

— 

— 

- 1 

108 

1,238,948.29 

245,304.44 

1,484,252.73 

914,975.80 

2,399,228.53 

132,758.02 

— 

— 

— 

— 

2,266,470.51 

108 

Ice  Department . 

Steam  Heat  Department . 

— 

— 

— 

73,122.48 

73,122.48 

73,122.48 

— 

— 

— 

i 

108 

— 

134,220.34 

134,220.34 

134,220.34 

— 

— 

— 

— 

— 

— 

107 

Unrecorded  Retirements . 

995,306.09 

389,416.45 

605,889.64 

— 

605,889.64 

605,889.64 

— 

— 

— 

— 

— 

107 

Excess  Over  System  Cost . 

Capital  Stock  Expense . 

Capital  Surplus . 

Unamortized  Debt  Discount  and  Expense . . . 
Discount  on  Capital  Stock . 

— 

— 

— 

2,678,413.12 

2,678,413.12 

— 

2,678,413.12 

— 

- - 

— : 

— 

254,442.06 

129,190.74 

3,947,813.92 

Mil 

254,442.06 

129,190.74 

3,947,813.92 

75,814.12 

254,442.06 

129,190.74 

3,947,813.92 

75,814.12 

Mil 

129,190.74 

$3,947,813.92 

$75,814.12 

$254,442.06 

_____  I 

- L 

— 

$75,814.12  $254,442.06  $9,213,529.43 


Totals . 

Italic  figures  indicate  red  figures. 


$16,924,572.09  $96,569.06  $17,021,141.15 


$2,538,113.49  $19,559,254.64  $2,772,120.08 


$3,295,535.03  $3,947,813.92 
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i 

Intervention  by  Electric  Power  &  Light  Corporation 

Filed  June  13,  1945 

7275  1.  Electric  is  a  corporation  organized  under  the 
laws  of  the  State  of  Maine.  It  is  a  public  utility  hold¬ 
ing  company,  registered,  as  such,  under  the  Public  Utility 
Holding  Company  Act  of  1935,  and  owns  varying  percent¬ 
ages  of  the  outstanding  securities  of  certain  electric  utility 
companies  and  other  companies. 

2.  Electric  owns  1,070,000  shares  of  the  Common  Stock 
of  Arkansas  Power  &  Light  Company,  being  all  of  jsuch 
Common  Stock  presently  outstanding. 

3.  The  said  Common  Stock  of  Arkansas  Power  & 

7276  Light  Company  was  issued  to  Electric  for  valuable 
consideration  and  as  fully  paid  upon  authorization 

and  approval  of  the  Public  Service  Commission  of  Arkansas 
(then  called  the  Department  of  Public  Utilities  of  Arkansas) 
by  its  Order  dated  August  29,  1944,  and  such  Common 
Stock  is  now  validly  outstanding  in  the  hands  of  Electric. 

i 

4.  In  and  by  its  Supplemental  Order  To  Show  Cause  in 
the  above-entitled  proceeding,  the  Federal  Power  Cjom- 
mission  has  ordered  that  a  public  hearing  be  held,  and 
that  the  Arkansas  Power  &  Light  Company  show  cause 
why  it  should  not  be  required  (a)  to  reclassify  its  accounts 
in  accordance  with  the  recommendations  of  this  Commis¬ 
sion’s  staff;  (b)  to  classify  $11,881,199.23  in  Account  107, 
Electric  Plant  Adjustments,  and  $9,293,057.46  in  Account 
108.15,  Common  Utility  Plant  Acquisition  Adjustments; 
(c)  to  dispose  of  the  amount  recommended  for  classifica¬ 
tion  in  Account  107  by  a  charge  of  more  than  Nine  Million 
Dollars  to  Earned  Surplus  or  Capital  Surplus;  (d)  to  Sub¬ 
mit  a  plan  for  the  disposition  of  the  amount  to  be  classified 
in  Account  108.15;  and  (e)  to  make  adjusting  entries  on 
its  books  to  conform  with  the  determinations  and  Order  of 
this  Commission. 

7277  5.  Electric  is  informed  and  believes  that  any  such 
ordered  disposition  threatens  to  make  funds  of  Ar¬ 
kansas  Power  &  Light  Company  unavailable  to  Electric  by 
way  of  dividends  which  would  otherwise  be  lawfully  pky- 


I 
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able  to  it  and  otherwise  will  substantially  impair  or  may 
even  destroy  the  value  of  the  securities  of  Arkansas  Power 
&  Light  Company  so  held  by  Electric. 

6.  Electric  is  informed  and  believes  that  the  Commis¬ 
sion  is  without  authority  under  the  Federal  Power  Act 
or  acting  in  accordance  with  the  Commission’s  system  of 
accounts  to  require  the  classification  of  such  amounts  in 
said  adjustment  accounts,  or  to  require  the  disposition  of 
any  part  thereof  by  charges  to  Earned  Surplus  or  Capital 
Surplus  or  otherwise,  or  to  require  Arkansas  to  make  ad¬ 
justing  entries  to  conform  its  general  corporate  and  funda¬ 
mental  books  of  account  to  the  recommendations  of  the 
staff  or  the  Order  of  this  Commission  in  respect  to  such 
reclassification  and  disposition,  and  that  if  Arkansas  Power 
&  Light  Company  is  required  to  make  disposition  of  such 
amounts  or  to  make  such  adjustments  on  its  general  cor¬ 
porate  and  fundamental  books  of  account,  it  will  deprive 
Electric  and  the  holders  of  its  securities  of  property  with¬ 
out  due  process  of  law  and  will  take  the  property  of 
Electric  and  its  security  holders  for  a  public  use  without 
just  compensation,  in  violation  of  Article  V  of  the  Amend¬ 
ments  to  the  Constitution  of  the  United  States. 

7278  7.  Electric  represents  that  a  justiciable  contro¬ 

versy  exists  with  respect  to  the  above  described 
matters,  that  it  is  a  proper  party  in  interest  to  any  pro¬ 
ceeding  in  which  said  proposed  disposition  and  adjust¬ 
ments  may  be  in  issue  and  that  its  participation  in  this 
proceeding  is  proper  and  in  the  public  interest. 

Wherefore,  Electric  Respectfully  Prays: 

(1)  That  leave  be  granted  to  it  to  intervene  in  the  above- 
entitled  proceeding  and  to  become  a  party  thereto  for  the 
purpose  of  asserting  and  defending  the  property  rights 
of  Electric  and  of  its  security  holders  in  and  to  the  Common 
Stock  of  Arkansas  Power  &  Light  Company;  and 

(2)  That  it  may  be  heard  in  said  proceeding  and  per¬ 
mitted  to  introduce  oral  or  written  testimony  with  respqct 
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to  all  matters  affecting  its  interests  herein  and  particularly 
with  respect  to  the  matters  hereinbefore  set  forth.  | 

(Tr.  V.  22,  p.  7275).  ! 

•  •  •  •  •  •  •  | 

Intervention  op  Arkansas  Public  Service  Commission 
Filed  February  11,  1948 

j 

Intervention  op  Arkansas  Public  Service  Commission 

ET  AL 

By  order  heretofore  entered  in  this  cause,  the  Arkansas 
Public  Service  Commission,  Charles  C.  Wine,  0.  E.  West- 
fall  and  R.  B.  McCulloch  as  Commissioners  thereof,!  have 
been  granted  leave  to  intervene  in  this  cause.  The  In¬ 
terveners,  therefore,  allege: 


I 

I 

The  Arkansas  Public  Service  Commission  was  created  by 
Act  No.  40  of  the  Acts  of  the  General  Assembly  of  the 
State  of  Arkansas  for  the  year  1945,  entitled  “An[  Act 
to  consolidate  the  Arkansas  Corporation  Commission  and 
the  Department  of  Public  Utilities,  to  revise,  enlarge  and 
define  the  duties  and  powers  of  what  shall  after  the  pas¬ 
sage  of  this  act,  be  known  as  the  Arkansas  Public  Service 
Commission;  to  provide  for  the  support  thereof;  and  for 
other  purposes”,  which  Act  was  approved  and  became 
effective  on  February  12,  1945. 

Section  1,  Sub-section  5  of  the  Act  provides,  among  qther 
things,  as  follows:  “Upon  appointment  and  qualification 
of  the  Commissioners,  as  provided  herein,  the  Department 
of  Public  Utilities  shall  cease  to  exist  and  all  of  the 
7333  authority,  rights,  powers,  duties,  privileges  !  and 
jurisdiction  of  both  the  Department  of  Public  Utili¬ 
ties  and  the  Arkansas  Corporation  Commission  are  hereby 
expressly  conferred  upon  the  Arkansas  Public  Service 
Commission  as  fully  as  if  so  named  in  any  law  or  laws  of 
this  state.”  Charles  C.  Wine,  0.  E.  Westfall  and  R.  B. 
McCulloch  are  the  duly  appointed,  qualified  and  acting 
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Commissioners  of  the  Arkansas  Public  Service  Commis¬ 
sion.  A  copy  of  the  foregoing  Act  is  attached  hereto  as 
Exhibit  1. 

II 

The  Department  of  Public  Utilities  of  the  State  of 
Arkansas  (hereinafter  referred  to  as  the  “Department”) 
was  created  by  Act  324  of  the  Acts  of  the  General  Assembly 
of  the  State  of  Arkansas  for  1935  and  which  Act  was  ap¬ 
proved  and  became  effective  on  April  2,  1935.  Section 
8(a)  of  the  Act  provides,  as  follows:  “The  Department 
herein  created  is  hereby  vested  with  the  power  and  juris¬ 
diction,  and  it  is  hereby  made  its  duty  to  supervise  and 
regulate  every  public  utility  in  this  Act  defined,  and  to 
do  all  things,  whether  herein  specifically  designated,  that 
may  be  necessary  or  expedient  in  the  exercise  of  such  power 
or  jurisdiction,  or  in  the  discharge  of  its  duty.”  A  printed 
pamphlet  copy  of  the  foregoing  Act  is  attached  hereto  as 
Exhibit  2. 

The  aforesaid  Act  conferred  on  the  Department  broad 
and  comprehensive  jurisdiction  to  regulate  the  rates  and 
services  of  the  Company  and  other  public  utilities.  In 
addition  thereto,  Section  22  (a)  of  the  Act  provides, 
7334  as  follows:  “The  Department,  by  order,  may  estab¬ 
lish  uniform  system  of  accounts  to  be  kept  by  any 
public  utility  subject  to  its  jurisdiction,  or  may  classify 
said  public  utilities  and  establish  a  system  of  accounts  for 
each  class,  and  the  Department  may  prescribe  the  manner 
in  which  such  accounts  shall  be  kept.”  The  Uniform 
System  of  Accounts  for  electric  utilities  was  promulgated 
by  the  Department  as  of  January  1,  1943,  and  a  printed 
copy  thereof  is  filed  herewith  as  Exhibit  3. 

III 

Respondent,  Arkansas  Power  and  Light  Company  (here¬ 
inafter  referred  to  as  the  “Company”)  is  an  Arkansas 
corporation  and  is  a  public  utility  subject  to  the  jurisdic¬ 
tion  of  the  Arkansas  Public  Service  Commission  under 
the  provisions  of  the  Acts  of  the  General  Assembly  herein¬ 
before  set  out. 
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IV 

On  November  10,  1943,  the  Department,  in  its  pocket 
No.  225,  issued  its  order  in  which  the  Company  was  directed, 
among  other  things,  to  show  cause  why  the  original  cost 
of  the  Company’s  electric  property,  less  accrued  deprecia¬ 
tion,  should  not  be  established  as  the  Company’s  electric 
rate  base  and  why  the  Company’s  books  and  accounts 
should  not  be  adjusted  to  conform  to  the  Department’s 
Uniform  System  of  Accounts.  The  Company  was  further 
ordered  to  show  cause  why  it  should  not  be  required  to 
write  out  of  its  accounts  amounts  which  did  not  rjeflect 
actual  value.  A  copy  of  the  Department’s  order  of  No¬ 
vember  10,  1943,  is  attached  hereto  as  Exhibit  4. 

7335  V  i 

The  Company  filed  its  response  to  the  Department’s 
order  of  November  10,  1943,  and  thereafter  extensive  gear¬ 
ings  were  held  before  the  Department  relating  to  all  the 
issues  raised  by  the  Department’s  order.  At  the  conclu¬ 
sion  of  the  hearings  the  Department  entered  its  ordpr  of 
June  24,  1944,  in  its  Docket  No.  225,  in  which  the  Depart¬ 
ment  found,  among  other  things,  that  the  books,  records 
and  accounts  prescribed  by  the  Department  shall  bp  the 
official  corporate  accounts  and  records  of  the  Company. 
The  order  of  the  Department  also  adjusted  the  Company’s 
books  and  accounts  to  conform  to  the  Department’s  tJni- 
form  System  of  Accounts  and  directed  the  Company  to 
dispose  of  all  amounts  found  by  the  Department  t<j>  be 
included  in  the  Company’s  accounts  which  did  not  rejpre- 
sent  actual  cost  and  existing  value  to  the  Company.  A  eopy 
of  the  order  of  the  Department  dated  June  24,  1944,  is 
attached  hereto  as  Exhibit  5.  The  order  of  the  Department 
was  affirmed  by  a  judgment  of  the  Circuit  Court  of  Pulaski 
County,  Arkansas,  the  court  having  jurisdiction  under  the 
laws  of  Arkansas  to  review  such  order. 

In  addition  to  the  foregoing  order  of  June  24,  1944, 'and 
supplemental  thereto,  the  Department  entered  the  follow¬ 
ing  orders  in  its  Docket  No.  225  with  respect  to  the  rates 
and  accounts  of  the  Company,  as  follows : 
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(a)  On  October  31,  1944,  the  Department  entered  its 
order  approving  the  new  rate  schedules  which  were  filed  by 
the  Company  in  compliance  with  the  Department’s  order 
of  June  24,  1944.  A  copy  of  this  order  is  filed  herewith  as 
Exhibit  6.  . 

7336  (b)  On  January  9,  1945,  the  Department  entered 
its  order  directing  that  the  sum  of  $442,511.00  repre¬ 
senting  the  remaining  net  amount  of  construction  fees  paid 
by  the  Company  to  Phoenix  Utility  Company  and  Phoenix 
Engineering  Corporation,  and  the  sum  of  $414,505.02,  repre¬ 
senting  the  remaining  net  fees  paid  by  the  Company  to  Elec¬ 
tric  Bond  and  Share  Company,  be  credited  to  Account  100.6 
— Electric  Plant  in  Process  of  Reclassification — and  be 
charged  to  Account  107 — Electric  Plant  Adjustments — and 
be  amortized  by  monthly  installments  of  not  less  than  one 
percent  (1%)  thereof.  It  was  further  ordered  that  the  sum 
of  $745,017.33,  representing  the  balance  of  the  cost  of 
Blakely  Dam  Lands  be  credited  to  Account  100.6  and  charged 
to  Account  100.4 — Electric  Plant  Held  for  Future  Use.  A 
copy  of  the  foregoing  order  is  attached  hereto  as  Exhibit  7. 

(c)  On  August  19,  1946,  the  Arkansas  Public  Service 
Commission  entered  its  order  directing  the  Company  to  re¬ 
fund  the  sum  of  $1,000,000.00  to  its  customers  and  the  sum 
of  $500,000.00  to  the  Company  from  the  Excess  Net  Revenue 
Deferred  Credit  Fund  as  created  by  order  of  the  Depart¬ 
ment  dated  June  24,  1944.  A  copy  of  the  order  of  August 
19, 1946,  is  attached  hereto  as  Exhibit  8.  The  records  of  the 
Commission  show  that  the  Company  has  complied  with  each 
of  the  foregoing  orders. 

VI 

By  the  terms  of  Act  324  of  the  Acts  of  1935,  the  Depart¬ 
ment  had  exclusive  power  to  supervise,  regulate,  restrict 
and  control  the  issuance  of  stock,  stock  certificates, 

7337  bonds,  notes,  and  other  evidences  of  indebtedness 
(with  certain  exceptions  not  herein  material)  issued 

by  the  Company  and  other  public  utilities  subject  to  its 
jurisdiction.  Pursuant  to  such  authority,  the  Department 
and  the  Arkansas  Public  Service  Commission  have  issued 
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the  following  orders  with  respect  to  the  issuance  of  securi¬ 
ties  by  the  Company :  I 

(a)  By  its  order  dated  August  29, 1944,  in  its  Docket  No. 
671,  the  Department  authorized  the  Company  to  issue  and 
sell  1,070,000  shares  of  Common  Stock  of  the  par  valhe  of 
$12.50  per  share  to  the  Electric  Power  and  Light  Corpora¬ 
tion.  A  copy  of  the  foregoing  order  is  attached  hereto  as 
Exhibit  9. 

I 

(b)  By  its  order  dated  September  15,  1944,  in  its  Dpcket 
No.  679,  the  Department  authorized  the  Company  to  issue 
and  sell  $30,000,000.00  principal  amount  of  its  First  ilfort- 
gage  Bonds  at  a  rate  not  exceeding  3*4%  per  annumL  A 
copy  of  the  foregoing  order  is  attached  hereto  as  Exhibit  10. 

(c)  By  its  order  of  March  7, 1946,  in  its  Docket  No.  tJ-93, 
the  Arkansas  Public  Service  Commission  authorized  the 
Company  to  issue  and  sell  290,000  shares  of  its  Conjmon 
Stock  of  the  par  value  of  $12.50  per  share  to  the  Electric 
Power  and  Light  Corporation  at  not  less  than  the  par  value 
thereof.  The  Company  was  further  authorized  to  issu^  and 
sell  its  promissory  notes  in  the  aggregate  principal  ampunt 
of  $5,000,000.00  bearing  interest  at  the  rate  of  2^4  %|  per 
annum.  A  copy  of  the  foregoing  order  is  attached  hereto 
as  Exhibit  11. 

i 

7338  (d)  By  its  order  of  March  29,  1947,  the  Arkahsas 

Public  Service  Commission  in  its  Docket  No.  TJj-179 
authorized  the  Company  to  issue  and  sell  to  the  Electric 
Power  and  Light  Corporation  100,000  shares  of  its  Common 
Stock  of  the  par  value  of  $12.50  per  share  at  not  less  tbap  the 
par  value  thereof.  The  Commission  retained  jurisdiction  in 
the  matter  pertaining  to  the  issuance  and  sale  by  the  Com¬ 
pany  of  an  additional  300,000  shares  of  the  Company’s 
stock  of  the  par  value  of  $12.50  per  share,  pending  furjlier 
application  by  the  Company.  A  copy  of  the  foregoing  o?*der 
is  attached  hereto  as  Exhibit  12. 

(e)  By  its  order  of  June  5,  1947,  the  Arkansas  Public 
Service  Commission  in  its  Docket  No.  TJ-188  authorized  the 
Company  to  issue  and  sell  $11,000,000.00  principal  amount 
of  First  Mortgage  Bonds  bearing  interest  at  the  ratp  of 
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3 Ys%  per  annum.  A  copy  of  the  foregoing  order  is  attached 
hereto  as  Exhibit  13.  All  of  the  securities  authorized  by 
the  foregoing  orders  have  actually  been  issued  and  sold  by 
the  Company. 

Under  the  terms  of  Section  59  of  Act  324  of  the  Acts  of 
the  General  Assembly  of  Arkansas  for  1935,  it  is  expressly 
provided  as  follows :  ‘ 1  The  Department  shall  have  no  power 
to  authorize  the  issuance  of  stocks,  notes,  bonds  or  other 
evidences  of  indebtedness  of  any  public  utility  in  aggregate 
amount  at  any  time  exceeding  the  fair  value  of  the  prop¬ 
erties  of  the  issuer  and  the  reasonable  cost  of  the  issuance 
and  sale  of  such  issues/ ’ 

The  foregoing  orders  of  the  Department  and  the 
7339  Commission  authorizing  the  issuance  and  sale  by  the 
Company  of  the  securities  specifically  set  forth  in  the 
foregoing  orders  were  based  upon  findings  by  the  Depart¬ 
ment  and  the  Arkansas  Public  Service  Commission  as  to  the 
value  of  the  properties  of  the  Company.  Any  order  which 
the  Federal  Power  Commission  might  make  in  this  cause 
contrary  to  the  foregoing  findings  and  orders  as  to  the  value 
of  the  Company’s  properties  would  be  beyond  the  jurisdic¬ 
tion  of  the  Federal  Power  Commission  and  would,  therefore, 
be  illegal  and  void. 

VII 

On  September  26, 1946,  the  Arkansas  Public  Service  Com¬ 
mission  entered  an  order  in  its  Docket  No.  U-116,  “Be: 
Application  of  Arkansas  Power  &  Light  Company  to  Sell 
and  Capital  Transportation  Company  to  Purchase  Trans¬ 
portation  System  and  Franchise  Rights  to  Operate  Same 
in  Pulaski  County,  Arkansas”  by  the  terms  of  which  it  au¬ 
thorized  the  Company  to  sell  to  Capital  Transportation 
Company  its  transportation  system  in  Pulaski  County,  Ar¬ 
kansas,  at  a  price  of  $2,744,181.53.  By  the  terms  of  the 
order,  it  is  provided,  among  other  things,  “(a)  that  upon 
retirement  of  any  of  the  railway  property  in  existence  as 
of  December  31,  1943,  the  total  cost  thereof,  including  that 
portion  of  the  total  cost  represented  by  excess  cost  over 
original  cost  (74.663%  of  the  original  cost),  be  retired  and 
that  after  such  retirement  there  shall  remain  an  adequate 
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retirement  reserve  for  that  portion  of  the  property  remain¬ 
ing  in  service;  and  (b)  provided  further  that  Arkansas 
Power  &  Light  Company  write  down  its  investment  in  Capi¬ 
tal  Transportation  Company  through  charges  to 

7340  earned  surplus  by  any  amounts  charged  to  capital 
surplus  on  the  books  of  Capital  Transportation  Com¬ 
pany  by  reason  of  the  retirement  of  the  railway  and  imotor 
coach  properties  as  set  forth  above  in  the  findings.;”  A 
copy  of  the  order  of  September  26, 1946,  is  attached  hereto 
as  Exhibit  14. 

Interveners  have  been  furnished  with  a  copy  of  the  Stipu¬ 
lation  entered  into  in  this  case,  dated  January  9,  1948,  by 
and  between  the  Federal  Power  Commission  and  the  Com¬ 
pany.  In  Paragraph  5  of  the  stipulation  reference  is  made 
to  certain  facts  relating  to  the  sale  of  the  aforesaid  trans¬ 
portation  system.  In  Paragraph  6  of  the  stipulation  it  is 
provided,  among  other  things,  as  follows :  “It  is  agreed  that 
the  matters  set  forth  in  Paragraph  5  hereof  will  not  jbe  an 
issue  in  the  forthcoming  hearing  in  this  proceeding  and  that 
jurisdiction  with  respect  thereto  may  be  reserved  bp  the 
Commission.’  * 

Interveners  allege  that  the  matters  set  forth  in  the  if  ore- 
going  order  of  the  Arkansas  Public  Service  Commission, 
dated  September  26,  1946,  are  within  the  exclusive  juris¬ 
diction  of  the  Arkansas  Public  Service  Commission,  j 

Without  in  any  manner  conceding  jurisdiction  of  the  Fed¬ 
eral  Power  Commission  over  the  aforesaid  issue,  Inter¬ 
veners  are  not  insisting  that  the  matters  set  forth  in  para¬ 
graph  5  of  the  aforesaid  stipulation  be  made  an  issue  ih  this 
proceeding ;  but  they  allege  that  they  are  entitled  to  be  heard 
when  and  if  such  issue  is  presented  to  the  Federal  Power 
Commission  in  this,  or  any  other,  proceeding  before  that 
Commission. 

7341  Wherefore,  Interveners  pray  that,  upon  final  hear¬ 
ing,  the  Commission  shall  confine  its  orders  and  di¬ 
rections  in  this  cause  to  such  matters  as  shall  not  be  in  con¬ 
flict  with  the  powers  and  jurisdiction  of  the  Interveners  over 
the  official  corporate  books,  records  and  accounts  of  the  Com¬ 
pany,  and  that  such  orders  as  the  Commission  shall  enter  in 
this  cause  be  restricted  so  as  not  to  conflict  with,  nullify  or 
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impair  the  orders  heretofore  rendered  by  the  Department 
and  the  State  Commission  relating  to  the  books,  records  and 
'  accounts  of  the  Company,  the  fair  value  of  the  Company’s 
properties,  or  the  securities  heretofore  issued  by  the  Com¬ 
pany  and  approved  by  the  Department  and  the  State  Com¬ 
mission. 

Order  op  Federal  Power  Commission  Granting  Motion  for 
Service  of  Presiding  Examiner’s  Report 

Issued  June  16, 1948 

7515  It  appears  to  the  Commission  that : 

On  April  16,  1948,  Arkansas  Power  &  Light  Company 
filed  a  motion  in  the  above-entitled  proceeding  for  an 
order  directing  that  a  copy  of  the  Presiding  Examiner’s 
report  or  initial  decision  in  the  above  matter  be  served 
upon  the  company’s  counsel  and  that  the  company  be 
afforded  a  reasonable  length  of  time  within  which  to 
file  a  statement  of  exceptions  to  the  report  and  an  op¬ 
portunity  to  present  oral  argument  thereon  as  contem¬ 
plated  by  the  Administrative  Procedure  Act  and  the 
Commission’s  Rules  of  Practice  and  Procedure. 

The  Commission  orders  that: 

* 

(A)  As  soon  as  practicable  after  the  expiration  of 
the  time  for  filing  of  briefs  in  the  above-entitled  mat¬ 
ter,  the  Presiding  Examiner  shall  certify  and  file  with 
the  Secretary,  for  the  Commission,  a  copy  of  the  record 
of  the  hearing,  including  his  report  thereon. 

(B)  The  Presiding  Examiner’s  report  referred  to  in 
paragraph  (A)  hereof  shall  constitute  a  recommended 
decision  and  shall  be  served  in  accordance  with  Section 
1.30(b)  of  the  Commission’s  General  Rules  and  Regula¬ 
tions  including  Rules  of  Practice  and  Procedure  in 
force  January  1,  1948,  as  Amended  and  Supplemented. 

(C)  Exceptions  may  be  filed  to  the  recommended 
decision  in  accordance  with  the  provisions  of  Section 
.1.31(a),  (b)  and  (c)  of  the  General  Rules  and  Regula- 
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*  tions  including  Rules  of  Practice  and  Procedure  in 
force  January  1,  1948,  as  Amended  and  Supplemented, 
provided,  however,  that  the  time  within  which  excep¬ 
tions  may  be  filed  shall  be  thirty  days  after  the  service 
of  a  copy  of  the  recommended  decision. 

*  (D)  Oral  argument  shall  be  held  before  the  Commis¬ 
sion  at  a  time  and  place  to  be  fixed  by  notice  toi  the 
parties  and  staff  counsel. 

(Tr.  V.  23,  p.  7515). 

f  Requested  Finding  and  Conclusions  of  Arkansas  Public 

Service  Commission 

,  Filed  August  30,  1948  j 

7721  Proposed  Findings  and  Conclusions 

I 

I 

Comes  the  Arkansas  Public  Service  Commission,  Inter¬ 
vener  herein,  and,  pursuant  to  the  request  of  the  Presiding 
Examiner,  submits  its  proposed  findings  and  conclusions 
herein. 

I 

Findings 

1.  Proposed  findings  numbered  17  to  20  inclusive,  2^  to 
33  inclusive,  37,  42,  43,  44,  47,  and  50  set  forth  in  Re¬ 
spondent’s  brief  dated  August  6, 1948  are  adopted  as  though 
fully  set  forth  herein. 

2.  Proposed  finding  numbered  2  of  the  National  Associa¬ 
tion  of  Railroad  and  Utilities  Commissioners  as  set  fortifi  in 
its  proposed  findings  and  conclusions  dated  August  17, 1948, 
is  adopted  as  though  fully  set  forth  herein. 

3.  The  System  of  Accounts  of  the  Arkansas  Public 
Service  Commission  (Ex.  2)  and  the  System  of  Accounts 
of  the  Federal  Power  Commission  (Item  G)  are  sub¬ 
stantially  the  same. 

4.  If  the  amount  of  $6,247,200.04  now  recorded  in  Re¬ 
count  100.5  at  the  instance  of  the  State  Commission  should 

k.  be  charged  off  or  amortized  out  of  the  accounts  while  the 
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amount  is  included  in  the  prudent  investment  rate  base 
and  the  Respondent  is  permitted  to  earn  and  is  actually 
earning  a  reasonable  return  thereon,  said  amount 
7722  would  become  a  hidden  or  secret  reserve  not  reflected 
by  the  official  or  basic  accounting  records  of  the 
Respondent. 

Conclusions 

1.  The  proposed  conclusions  numbered  1,  2,  3,  4,  5,  7,  13, 
and  14  as  set  forth  in  Respondent’s  brief  dated  Aug.  6, 
1948,  are  adopted  as  though  fully  set  forth  herein. 

2.  The  fundamental  or  basic  accounting  records  of  the 
Respondent  and  the  entries  made  therein,  and  currently 
being  made  at  the  instance  of  or  with  the  approval  of  the 
State  Commission,  are  fundamentally  the  basis  for  the 
execution  of  the  regulatory  policy  of  the  State  Commis¬ 
sion  as  reflected  in  its  order  of  June  24,  1944  (Ex.  5)  and 
the  execution  of  the  administrative  procedure  incident  to 
the  enforcement  of  that  policy. 

3.  The  fundamental  or  basic  accounting  records  of  the 
Respondent  should  reflect  the  information  necessary  to 
compute  and  determine  a  prudent  investment  rate  base  or 
a  rate  base  measured  by  prudent  investment. 

4.  An  increment  of  value  of  properties  is  any  fact  or 
circumstance  which  makes  that  property  more  useful  and 
more  serviceable  to  the  owner,  and,  in  the  case  of  properties 
devoted  to  public  service,  that  which  enables  its  owner  to 
render  better,  more  efficient,  and  cheaper  service  to  the 
public. 

5.  The  basic  and  fundamental  accounts  and  records  of 
the  Respondent  as  adjusted  by  the  State  Commission  and 
as  they  are  currently  being  kept  under  its  direction  are 
sufficient  to  serve  the  rate  regulatory  purposes  of  the 
Federal  Commission  (T.  3793-95). 

(Tr.  V.  24,  p.  7721). 

•  •••••• 
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I 

I 

Requested  Supplemental  Finding  and  Conclusions  of 
Arkansas  Public  Service  Commission 

Filed  Dec.  9,  1948 

I 

7562  The  State  Commission  now  offers  and  submits  the 
following  findings  and  conclusions : 

Findings  j 

1.  The  State  Commission  has  made  a  reclassification  of 
Respondent’s  plant  account  as  recorded  on  December  31, 
1936  in  Respondent’s  general  or  basic  corporate  account¬ 
ing  records.  The  State  Commission  determined  the  original 
cost  of  Respondent’s  electric,  gas,  water,  ice,  steam  heat, 
and  transportation  properties  as  of  the  date  aforesaid  and 
also  the  actual  arms-length  cost  of  all  said  facilities  in 
excess  of  original  cost;  segregated  and  required  that  the 
amounts  pertaining  to  each  class  of  property,  i.e.,  electric, 
gas,  water,  ice,  steam  heat,  and  transportation,  be  segre¬ 
gated  and  set  forth  in  separate  accounts  in  said  account¬ 
ing  records,  which  has  been  done;  and  determined 

7563  the  amount  of  the  recorded  cost  of  all  of;  Re¬ 
spondent’s  facilities  in  excess  of  the  original  and 

arms-length  cost  thereof,  and  required  the  Respondent  to 
dispose  of  the  same  and  charge  it  out  of  its  general  or 
basic  corporate  accounts.  The  sum  of  $6,247,200.04  in¬ 
volved  in  this  proceeding  is  now  recorded  upon  lie  general 
or  basic  corporate  accounts  of  the  Respondent  at  thfe  in¬ 
stance  of  and  upon  the  orders  of  the  State  Commission, 
and  has  by  the  State  Commission  been  included  in  a  rate 
base  measured  by  prudent  investment. 

I 

2.  The  adjustments  proposed  by  the  Staff  in  this  {pro¬ 
ceeding  are  proposed  to  be  made  upon  and  in  Respondent’s 
general  or  basic  corporate  accounting  records. 

3.  In  addition  to  establishing  a  prudent  investment  rate 
base  and  putting  it  into  effect  for  the  Respondent,  the 
State  Commission  set  up  a  formula  based  upon  the  Re¬ 
spondent’s  general  or  basic  corporate  accounting  records 
and  numerous  accounts  therein  for  the  administration  of 
the  State  Commission’s  future  regulatory  policy  of  the 
Respondent,  the  determination  of  excessive  earnings,  and 
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the  amount  of  refunds  to  the  electric  customers  of  the 
Respondent 

4.  The  State  Commission  has  authorized  and  approved 
the  issuance  by  the  Respondent  of  many  millions  of  dollars 
in  bonds,  notes,  Preferred  and  Common  Stock,  all  of 
which  are  now  held  by  the  public  with  the  exception  of  the 
Common  Stock.  Said  approval  was  based  upon  the  general 
or  basic  corporate  accounting  records  of  the  Respondent  as 
adjusted  by  the  orders  of  the  State  Commission. 

5.  If  the  adjustments  proposed  by  the  Staff  of  the  Fed¬ 
eral  Commission  in  this  proceeding  are  made  upon  the 
Respondents  general  or  basic  corporate  accounting 
records,  those  records  will  become  useless  and  worthless 
to  the  State  Commission  in  the  execution  of  its  regulatory 
policies  promulgated  and  now  in  effect  with  respect  to 
the  Respondent. 

6.  The  undisputed  testimony  in  this  case  shows  that  the 
Respondent  or  its  stockholders  should  not  bear  the  loss 
incident  to  the  amortization  of  the  $6,247,200.04  by  charges 
to  Account  537  and  said  testimony  undisputedly  shows  that 
the  Respondent  and  its  stockholders  are  entitled  to  a  re¬ 
turn  on  and  a  return  of  the  said  $6,247,200.04. 

7.  If  the  said  $6,247,200.04  is  amortized  by  charges  to 
Account  537  or  any  other  account,  the  refunds  to  Re¬ 
spondent’s  customers  as  provided  by  the  State  Commission 
will  be  reduced  or  obliterated  and  the  rates  charged  by  the 
Respondent  to  its  electric  customers  may  have  to  be  in¬ 
creased. 

7564  8.  If  the  adjustments  proposed  by  the  Staff  in  this 

proceeding  are  made  on  or  in,  and  are  reflected  by, 
Respondent’s  general  or  basic  corporate  accounting  records, 
those  records  will  become  useless  and  worthless  to  the 
State  Commission  for  the  purpose  of  approving  or  de¬ 
termining  whether  it  should  approve  bond,  security,  or 
stock  issues  in  the  future. 

9.  If  the  adjustments  proposed  by  the  Staff  of  the 
Federal  Commission  in  this  proceeding  are  made  in  Re¬ 
spondent’s  general  or  basic  corporate  accounting  records, 
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the  making  and  recordation  thereof  in  said  recor4s  will 
hinder,  delay,  and  impede  state  regulation  of  the  Re¬ 
spondent  with  respect  to  rates  and  security,  bond,  and  stock 
issues. 

Conclusions 

1.  The  laws  of  the  State  of  Arkansas  require  that  Re¬ 
spondents  general  or  basic  corporate  accounting  records 
must  be  kept  by  and  under  authority,  and  subject  to  the 
regulation,  of  the  State  Commission. 

2.  The  proviso  clause  of  Section  301  (a)  of  the  Federal 
Power  Act  excludes  from  the  jurisdiction  of  the  Federal 
Power  Commission  any  accounting  records  of  thp  Re¬ 
spondent  which  must  be  kept  by  and  under  the  authority 
of  the  laws  of  the  State  of  Arkansas. 

3.  It  is  beyond  the  jurisdiction  and  powers  of  the  Federal 
Commission  to  order  and  direct  that  any  of  the  adjust¬ 
ments  proposed  by  the  Staff  of  the  Federal  Commission 
be  made  or  entered  on  or  in  Respondent’s  general  or  basic 
corporate  accounting  records. 

(Tr.  V.  23,  p.  7562). 


Opinion,  Findings,  and  Order  of  the  Federal  Power 

Commission 
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Issued  February  15, 1949 
Opinion 


By  the  Commission : 

This  proceeding,  arising  under  the  Federal  Power  Act 
(Act),1  relates  to  the  accounts  of  Arkansas  Power  &  tight 
Company  (Respondent).  ! 

! 

Jurisdiction 

Arkansas  Power  &  Light  Company  owns  and  operates 
facilities  for  the  transmission  and  sale  at  wholesale  of 


1 49  Stat.  838, 16  U.S.C.  791a,  et  seq. 
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electric  energy  in  interstate  commerce.  It  is  a  member  of 
an  integrated  electric  power  system  known  as  the  ALMNO  2 
power  pool  operating  extensively  in  the  States  of  Arkansas, 
Louisiana  and  Mississippi.  Its  facilities  are  also  inter¬ 
connected  with  those  of  the  Arkansas-Missouri  Power 
Company,  The  Empire  District  Electric  Company,  Memphis 
Generating  Company,  Oklahoma  Gas  and  Electric  Com¬ 
pany,  Southwestern  Gas  and  Electric  Company  and  the 
Tennessee  Valley  Authority  operating  in  the  States  of 
Arkansas,  Missouri,  Tennessee,  Oklahoma  and  Texas. 
Large  amounts  of  electric  energy  are  transmitted  and  sold 
in  interstate  commerce  by  means  of  facilities  owned  and 
operated  by  Respondent. 

Respondent  concedes  that  it  is  a  “public  utility”  within 
the  meaning  of  the  Federal  Power  Act.  Likewise 
7613  Respondent  concedes  that  it  is  subject  to  our  juris¬ 
diction  by  virtue  of  being  the  holder  of  licenses  from 
this  Commission  for  two  hydro-electric  plants  on  the  Oua¬ 
chita  River  in  Arkansas. 

Background  of  Proceeding 

On  June  16,  1936  this  Commission  adopted  a  Uniform 
System  of  Accounts  for  Public  Utilities  and  Licensees,  as 
defined  in  the  Act,  which  system  became  effective  on 
January  1,  1937.3  Under  that  system  the  book  cost  of 
electric  plant  (formerly  called  fixed  capital),  as  of  the 
effective  date,  was  to  be  lodged  in  an  account  called 
Electric  Plant  in  Process  of  Reclassification  pending  a 
comprehensive  (reclassification  and  original  cost)  study 
of  the  nature  of  the  amounts  included  therein.  Public 
utilities  and  licensees  were  allowed  two  years  from  January, 


2  This  name  is  taken  from  the  first  letter  of  the  names  of 
each  of  the  four  affiliated  companies  comprising  the  pool, 
Arkansas  Power  &  Light  Company,  Louisiana  Power  & 
Light  Company,  Mississippi  Power  &  Light  Company,  and 
New  Orleans  Public  Service  Inc. 

3  In  November  1936  the  National  Association  of  Railroad 
and  Utilities  Commissioners  adopted  a  practically  identi¬ 
cal  System  of  Accounts. 
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1,  1937  to  make  and  file  the  required  studies,  which  yrere 
then  subject  to  investigation  by  the  staff  of  the  Cominis- 
sion. 

In  the  fall  of  1938,  the  Arkansas  Department  of  Public 
Utilities,  predecessor  of  the  Arkansas  Public  Service  Com¬ 
mission  (both  hereinafter  referred  to  as  the  Arkansas 
Commission),  importuned  the  Federal  Power  Commission 
to  collaborate  in  a  study  of  the  plant  accounts  of  Respondent. 
At  that  time  Respondent’s  reclassification  and  original  cost 
studies  had  not  been  filed  (it  was  due  January  1, 
7614  1939),  but  because  of  the  insistence  of  the  Arkansas 
Commission  we  instructed  our  staff  to  proceed  v(vith 
the  investigation. 

The  staff  investigation  got  under  way  in  Pine  BJuff, 
Arkansas,  in  November,  1938,  but  was  suspended  in  Janu¬ 
ary,  1939,  because  Respondent  had  made  such  little  pro¬ 
gress  with  its  studies.  It  was  not  until  June,  1940,  that 
Respondent  filed  its  reclassification  and  original  cost  re¬ 
port.  The  staff  investigation  was  resumed  in  March,  lj)41. 
Representatives  of  the  Arkansas  Commission  participated 
in  the  examination.  A  staff  report,  appended  to  which  was 
a  letter  from  the  then  Chief  Accountant  of  the  Arkansas 
Commission  signifying  he  agreed  therewith  as  a  whole, 
was  served  upon  Respondent  on  June  15,  1943,  by  an  or^er 
to  show  cause  why  the  adjustments  proposed  therein 
should  not  be  made.  Respondent  answered  under  datq  of 
September  18,  1943. 

Up  to  that  time  this  Commission  and  the  Arkansas  Com¬ 
mission  were  proceeding  cooperatively  in  the  matter,  but 
on  November  10,  1943,  the  Arkansas  Commission,4  without 
advising  us  in  advance,  elected  to  proceed  separately  i  by 
instituting,  through  a  formal  order,  a  combined  rate  Ond 
accounting  proceeding.  To  avoid  interference  with  i;he 
Arkansas  Commission’s  investigation,  we  deferred  Our 


4  A  complete  change  in  the  membership  of  the  Arkan¬ 
sas  Commission  occurred  between  1938  when  that  Comifiis- 
sion  urged  joint  action  and  November  10,  1943  whep  it 
elected  to  proceed  alone. 
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proceeding  until  that  Commission’s  order  was  handed 

7615  down,  June  24,  1944.  The  latter  order  dealt  with 
both  the  rates  and  the  accounts  of  Respondent. 

On  September  27,  1944,  a  supplemental  staff  report  was 
served  upon  Respondent  with  an  order  to  show  cause  why 
its  accounting  reclassification  should  not  be  adjusted  to 
conform  to  the  recommendations  contained  therein.  Re¬ 
spondent  answered  and  on  November  20,  1944,  moved  to 
dismiss  this  Commission’s  show  cause  order  on  the  grounds 
that  “the  primary,  fundamental  and  dominant  books  of 
account  kept  by  the  •  •  •  [Respondent]  are  subject  to 
the  jurisdiction  and  supervision  of  the  Arkansas  Depart¬ 
ment,”  and  that  the  Federal  Power  “Commission  cannot 
lawfully  exercise  the  power  asserted  or  attempted  to  be 
exercised  pursuant  to  its  said  show  cause  order”;  that 
such  exercise  “would  result  in  an  irreconcilable  conflict 
between  State  and  Federal  regulatory  agencies”  and  that 
the  Company  would  incur  a  “heavy  penalty  for  failure  to 
observe  and  comply  with  the  *  *  *  order  promulgated  by 
the  Arkansas  Department.” 

On  January  2, 1945,  this  Commission  set  the  entire  matter, 
including  the  motion  referred  to  above,  for  hearing  begin¬ 
ning  February  20,  1945.  On  January  24, 1945,  Respondent 
filed  a  complaint  in  the  United  States  District  Court  for 
the  District  of  Columbia,  praying  for  an  injunction  against 
this  Commission  and  for  a  declaratory  judgment  that  the 
Arkansas  Commission  had  jurisdiction  over  Respondent’s 
“primary,  dominant  and  principal  books  of  accounts”, 
or  in  the  event  it  should  be  held  that  this  Commission 

7616  had  exclusive  jurisdiction,  that  the  action  of  the 
Arkansas  Commission  was  “void  and  of  no  force 

and  effect”.  The  District  Court  granted  our  motion  to 
dismiss  ;5  the  Court  of  Appeals  for  the  District  of  Columbia 
reversed;6  the  Supreme  Court  of  the  United  States,  on 
March  10,  1947,  reversed  the  Court  of  Appeals  on  the 


5  Arkansas  Power  &  Light  Company  v.  Federal  Power 
Commission,  60  F.  Supp.  907. 

6  Arkansas  Power  <£  Light  Company  v.  Federal  Power 
Commission,  156  F.  2d  821. 
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ground  that  Respondent  “has  failed  to  exhaust  itf3  ad¬ 
ministrative  remedies.”  7 

During  the  pendency  of  the  foregoing  court  proceedings 
we  stayed  our  hearings.  On  January  23,  1948  we  again 
set  the  matter  for  hearing,  to  begin  on  February  18,  1948. 
Hearings  began  on  that  day  and  concluded  May  7,  1948. 
Briefs  were  filed,  oral  argument  was  heard  by  the  Presid¬ 
ing  Examiner,  an  Examiner’s  report  filed,  exceptions  taken 
thereto  by  all  parties  to  the  proceeding,  and  on  January 
10  and  11,  1949,  the  full  Commission  heard  oral  argument 
of  the  cause.  ! 

The  Supplemental  staff  report  recommended  that  $21,- 
174,256.69,  as  of  January  1,  1937,  be  classified  in  adjust¬ 
ment  accounts  (accounts  reflecting  excess  of  book  amounts 
over  original  cost).  By  stipulation  of  counsel  entered 
into  on  January  9,  1948,  which  we  approve,  the  foregoing 
amount  was  increased  by  $181,282.06  and  reduced 
7617  by  $13,526,950.92,  the  latter  representing  the  amount 
of  the  adjustment  items  removed  from  the  plant 
accounts  of  Respondent  between  January  1,  1937  and  De¬ 
cember  31,  1946. 

It  was  further  stipulated  that  $1,581,387.79  (redhced 
to  $1,281,432.19  8  as  of  January  1,  1948)  could  be  dispbsed 
of  by  this  Commission  “without  the  submission  of  further 
evidence  with  respect  thereto  by  either  the  staff  or  the 
Respondent.”  This  left  a  balance  of  $6,247,200.04  which 
was  stipulated  to  represent,  as  of  December  31,  1946,  the 
excess  book  amount  of  electric  plant  over  estimated  original 
cost  thereof  after  the  dispositions  of  $1,281,432.19  are  made. 

The  Issues 

It  has  been  shown  that  the  amount  in  controversy  is 
$6,247,200.04  in  respect  to  the  electric  plant  accounts,  after 
-  > 

7  Federal  Power  Commission  v.  Arkansas  Power  <&  Light 

Company,  330  U.  S.  802.  | 

8  The  reduction  of  $299,955.60  represents  the  portion  of 
the  profits  on  affiliated  company  fees  which  was  charged 
off  to  earned  surplus  between  June  1944  and  January  1$48, 
pursuant  to  the  order  of  the  Arkansas  Commission. 
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stipulated  dispositions  have  been  made.  The  first  issue 
relates  to  the  classification  of  that  amount.  At  the  hear¬ 
ing,  Respondent  conceded  that  $36,960,  thereof  (relating 
to  the  Dumas  acquisition),  is  properly  classifiable  in  Ac¬ 
count  107,  Electric  Plant  Adjustments  (the  account  in 
which  is  classified,  temporarily,  write-ups  and  other  im¬ 
proper  charges  to  plant  accounts),  and  contended  that  the 
balance,  $6,210,240.04,  is  properly  classifiable  in  Account 
100.5,  Electric  Plant  Acquisition  Adjustments  (the  account 
in  which  the  difference  between  acquisition  cost  to 
7618  Respondent  and  the  original  cost®  of  the  property 
acquired  is  classifiable). 

The  staff  of  the  Commission  contends  that  $1,033,626.13 
of  the  foregoing  amount  of  $6,210,240.04  is  classifiable  in 
Account  107  and  agrees  that  the  remaining  amount  of 
$5,176,613.91  is  classifiable  in  Account  100.5.  Accordingly, 
the  first  issue  involves  the  classification  of  the  amount  of 
$1,033,626.13,  which  relates  to  the  Little  Rock  acquisition. 

The  second  issue  relates  to  the  subsequent  accounting 
treatment  in  respect  to  the  $6,247,200.04,  stipulated  excess 
over  original  cost,  after  the  proper  classification  of  the 
amount  has  been  determined. 

The  third  issue  involves  the  correction,  if  any,  to  be 
made  in  the  reserve  for  depreciation  because  Respondent, 
subsequent  to  January  1,  1937,  charged  the  entire  loss  on 
the  sale  of  water  and  ice  properties  to  its  composite  de¬ 
preciation  reserve  account.  (The  difference  between  the 
book  amount  of  such  properties,  including  amounts  in 
excess  of  original  cost,  and  the  net  proceeds  of  sale 
amounted  to  $2,968,563.04,  all  of  which  was  charged  to 
the  reserve.) 

The  fourth  issue  involves  the  kind  of  records  (general 
corporate  books  of  account  or  other  records)  in  which 
any  accounting  entries  ordered  by  this  Commission  shall 
be  recorded. 


9  Original  cost  is  defined  in  the  Uniform  System  of  Ac¬ 
counts  as  the  cost  to  the  person  first  devoting  the  property 
to  public  service. 
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7619  The  Classification  of  the  Excess  Over  Original  Cost 

As  heretofore  noted,  it  has  been  stipulated  that  after  dis¬ 
positions  have  been  made  of  $1,281,432.19,  which  we  find  is 
classifiable  in  Account  107,  the  excess  book  amount  of 
electric  plant  over  original  cost  thereof  amounts  to  $6,- 
’  247,200.04 ;  that  Respondent  concedes,  and  we  find,  $^6,960 
thereof  is  properly  classifiable  in  Account  107,  and  Respond¬ 
ent  contends  the  balance,  $6,210,240.04,  is  classifiable  in 
Account  100.5 ;  the  staff  contends  that  $1,033,626.13  pf  the 
latter  amount  is  properly  classifiable  in  Account  107i  We 
shall  proceed  to  discuss  this  latter  contention. 

Arkansas  Power  &  Light  Company  was  incorporated  on 
October  2,  1926  by  Electric  Power  &  Light  Corporation 
(Electric)  which  was  a  subholding  company  in  the  Electric 
Bond  and  Share  Company  (Bond  and  Share)  system^  On 
October  31,  1926  four  companies 10  owned  or  controlled 
by  Electric  were  consolidated  or  merged  with  Respondent. 
One  of  these,  Arkansas  Central  Power  Company  (Arkansas 
Central),  owned  and  operated  utility  properties  in  Little 
Rock  and  vicinity.  The  Little  Rock  properties  came  inljo  the 
Bond  and  Share  system  as  of  December  31,  1921.  At  that 
time  they  were  owned  by  Little  Rock  Railway  &  Electric 
Company  and  a  small  subsidiary  thereof,  Central 

7620  Heating  &  Manufacturing  Company. 

Little  Rock  Railway  &  Electric  Company  was  owned 
chiefly  by  American  Cities  Company,  a  holding  company, 
which  was  in  receivership  at  the  end  of  1921  when  National 
Power  &  Light  Company  (National),  a  newly-created !  sub¬ 
holding  company  subsidiary  of  Bond  and  Share,  acquired  its 
assets  in  exchange  for  certain  securities  of  National.  On 
April  10, 1923,  National  organized  Arkansas  Central  Power 
Company  and  consolidated  Little  Rock  Railway  &  Electric 
Company  and  its  subsidiary,  Central  Heating  &  Manufac¬ 
turing  Company,  therewith.  As  of  November  30,  1925,  Na¬ 
tional  transferred  its  investment  in  Arkansas  Central  to 

10  Arkansas  Central  Power  Company,  East  Arkatisas 
Power  &  Light  Company,  Arkansas  Light  and  Power  (jom- 
pany,  and  The  Pine  Bluff  Company.  The  two  latter  Com¬ 
panies  were  known  as  H.  C.  Couch  Companies. 


260 


Electric,  the  latter,  in  turn,  causing  Arkansas  Central  to  con¬ 
solidate  with  its  newly-formed  subsidiary,  Arkansas  Power 
&  Light  Company,  on  October  31, 1926. 

The  transfers  of  the  Little  Bock  properties,  directly  or 
indirectly,  from  National  to  Arkansas  Central  and  then  to 
Respondent,  and  the  transfer  of  the  investment  in  Arkansas 
Central  from  National  to  Electric,  were  all  transactions 
among  affiliates.  It  is  so  well  settled  that  transfers  of 
properties  and  securities  among  members  of  a  corporate 
family,  such  as  Bond  and  Share,  cannot  result  in  an  increase 
in  actual  legitimate  cost,  that  discussion  of  the  principle 
would  be  superfluous.11  Accordingly,  we  must  turn 
7621  to  the  first  arms-length  transaction  in  the  series, 
which  was  the  acquisition  in  1921  of  the  assets  of 
American  Cities  Company  by  National.  This  was  a  “  bas¬ 
ket’  ’  acquisition.  National  acquired  therein  securities  of 
Little  Rock  Railway  &  Electric  Company,  Houston  Light¬ 
ing  &  Power  Company,  The  Memphis  Street  Railway  Com¬ 
pany,  Knoxville  Railway  and  Light  Company,  and  Birming¬ 
ham  Railway  Light  &  Power  Company. 

National  entered  in  its  investment  account  the  lump-sum 
amount  of  $22,247,514.27  for  the  securities  acquired  from 
American  Cities  Company  and  certain  other  securities  which 
it  acquired  separately.  The  consideration  given  by  Na¬ 
tional  for  the  assets  of  American  Cities  Company  and  for 
the  other  securities  consisted  of  its  income  bonds,  no-par 
preferred  stock,  and  no-par  common  stock  which  were 
recorded  in  National’s  books  at  principal  amount  for  bonds, 


11  Colorado  Interstate  Gas  Company  v.  Federal  Power 
Commission,  324  U.  S.  581;  Federal  Communications  Com¬ 
mission  v.  New  York  Telephone  Company,  326  U.  S.  638; 
The  California  Oregon  Poiver  Co.  v.  Federal  Power  Com¬ 
mission,  150  F.  2d  25  (C.C.A.  9),  certiorari  denied,  326 
U.  S.  781 ;  Pennsylvania  Power  and  Light  C ompany  v.  Fed¬ 
eral  Power  Commission,  139  F.  2d  445  (C.C.A.  3) ;  Niagara 
Falls  Power  Co.  v.  Federal  Power  Commission,  137  F.  2d 
787  (C.C.A.  2),  certiorari  denied,  320  U.S.  792;  Louisville 
Gas  and  Electric  Co.  v.  Federal  Power  Commission,  129 
F.  2d  126  (C.C.A.  6),  certiorari  denied,  318  U.  S.  761. 


$100  a  share  for  preferred  stock  and  $75  a  share  for  com¬ 
mon  stock. 

During  the  period  of  its  ownership  of  the  Little  Bock 
securities,  National  did  not  break  down  its  lump-sum  invest¬ 
ment  figure  so  as  to  show  the  amount  applicable  to  each  asset 
acquired.  In  this  proceeding,  Respondent  attempted  to 
show  that  the  Bond  and  Share  “system  costV  of 

7622  the  Little  Rock  properties  amounted  to  $11,030,63(6.79. 
The  starting  point  in  this  determination  was  the 

price  of  $4,000,000  12  at  which  the  investment  in  Arkansas 
Central  was  transferred  in  1925  from  National  to  Elec¬ 
tric.  At  that  time,  a  committee  representing  National  and 
another  committee  representing  Electric,  both  committees 
reporting  to  S.  Z.  Mitchell  who  was  Chairman  of  the  Bbard 
of  both  National  and  Electric,  fixed  the  price  of  $4,000j000. 
The  reports  of  these  committees  indicate  that  the  $4,000^000 
represented  a  price  agreed  upon  in  the  light  of  values, 
earnings,  etc.,  prevailing  at  the  time  of  the  transfer  and  did 
not  purport  to  be  a  determination  of  the  cost  to  National 
of  the  Little  Rock  properties. 

Nor  was  such  amount  a  segregation  from  National’s 
recorded  cost  of  $22,247,514.27  for  the  entire  basket  of  secur¬ 
ities  which  it  acquired  in  1921,  of  the  part  of  such  cost 
properly  attributable  thereto.  On  the  contrary,  the 
“seller”,  National,  and  the  “buyer”,  Electric,  holding  cbm- 
pany  subsidiaries  of  Bond  and  Share,  were  each  completely 
controlled  by  Bond  and  Share,  and  the  $4,000,000.00  figjure 
was  in  no  sense  a  bargained  or  arms-length  price.  It  yas 
fixed  upon  considerations  of  the  assumed  value  of  the  Little 
Rock  properties,  arrived  at  wholly  without  reference!  to 
cost,  and  without  reference  to  the  value  of  the  entire 
basket. 

7623  The  main  fact  relied  upon  by  Respondent’s  witness 
in  support  of  his  position  that  the  $4,000,000  men¬ 
tioned  above  was  an  allocation  of  cost,  is  that  National 
credited  that  amount  to  its  investment  account,  recording 
neither  a  profit  nor  a  loss  on  the  transaction.  The  mbst 


12  This  figure  was  adjusted  to  $3,467,345.05  by  reason 
of  certain  charges  and  credits. . 
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this  would  tend  to  prove  is  that  the  amount  credited  to  the 
investment  account,  $4,000,000,  coincided  with  the  amount 
in  that  account  deemed  applicable  to  the  investment  trans¬ 
ferred.  And  this  may  well  be.  As  will  shortly  be  pointed 
out,  however,  the  investment  account  was  greatly  inflated — 
it  was  stated  at  an  amount  far  in  excess  of  actual  cost. 

Accordingly,  inasmuch  as  the  foundation  of  Respondent’s 
alleged  cost  allocation  was  fundamentally  wrong,  there  is  no 
recourse  but  to  discard  the  results  shown  thereby. 

The  staff  of  the  Commission  followed  the  correct  pro¬ 
cedure  in  that  it  attempted  to  allocate  the  lump-sum  in¬ 
vestment  figure,  after  adjustment  for  errors,  to  the  invest¬ 
ment  components.  It  has  been  shown  that  the  investment 
account  was  stated  on  the  basis  of  face  value  of  bonds, 
$100  a  share  for  preferred  stock  and  $75  a  share  for  com¬ 
mon  stock  issued  by  National  for  the  investment  securities. 
The  first  step,  therefore,  is  a  determination  of  the  reason¬ 
ableness  of  the  unit  prices  at  which  National’s  securities, 
issued  in  the  transactions  under  consideration,  were  stated. 

The  evidence  shows  that  the  bonds  had  a  value  of  no  more 
than  75%  of  principal  amount,  the  preferred  stock 
7624  $60  a  share,  and  the  common  $25  a  share  at  the  time 
of  issuance.  This  is  shown  by  market  studies  made 
by  a  staff  witness  whose  testimony  in  relation  thereto  was 
not  impugned.  Applying  these  values  to  the  investments 
acquired  in  exchange  for  such  securities,  discloses  that  the 
investment  account  of  National  was  overstated  in  the 
amount  of  $9,591,027.50. 

There  was  improperly  included  in  the  investment  ac¬ 
count  organization  expenses  of  $17,413.36,  common  stock 
valued  on  the  books  at  $325,000  issued  to  Electric  Bond  and 
Share  Company  for  reorganization  services,  directors’ 
shares,  $375,  supervision  fees  relating  to  operating  com¬ 
panies,  $100,659.73,  a  reserve  for  reorganization  in  the 
amount  of  $405,533.53,  and  interest  in  the  amount  of  $11.40. 
None  of  the  latter  amounts  constituted  a  proper  cost  of 
investments  as  Respondent’s  counsel  orally  stipulated  on 
the  record. 

The  testimony  of  a  staff  witness  shows  that  the  cost  of 
certain  assets  acquired  could  be  directly  determined,  hence 


these  securities  and  their  corresponding  costs  can  be  re¬ 
moved  from  the  aggregates  subject  to  proration.  The  items 
in  question  represent  investment  in  what  are  known  as  the 
Memphis  companies,  involving  a  cost  of  $5,268,220.16,  And 
certain  other  specific  securities  with  a  cost  of  $1,613,979.16. 

After  proper  adjustments  are  made,  the  cost  of  the  securi¬ 
ties  in  the  basket  transaction  becomes  $4,925,294.73,  i  as 
shown  by  the  following  tabulation :  I 


7625 

Book  amount  of  investment  account . 

Less:  Discount  on  bonds  and  stocks . $9,591,027.50 

Cost  of  securities  of  Memphis  companies .  5 , 268 , 220 . 16 

Cost  of  other  specific  securities .  1,613, 979 . 16 

Organization  expense .  17,413.56 

Reorganization  services .  325 , 000 . 00 

Directors’ shares .  375.00 

Supervision  fees . . . . .  100 , 659 . 73 

Reserve  for  reorganization .  405 , 533 . 03 

Interest .  11.40 


$22,247,514.27 


Total  deductions .  17 , 322 , 219'.  54 

Balance,  actual  cost  of  unsegregated  investment. . .  $4,925,294.73 


The  next  step  is  the  apportionment  or  allocation  of  tjhe 
cost  of  $4,925,294.73  to  the  underlying  assets.  A  staff 
witness  testified  that  the  Little  Rock  properties  at  book 
amount  equated  to  16.018%  of  the  total  book  amount  of 
properties  underlying  the  investment  of  $4,925,294.73.  The 
same  witness  testified  that  the  earnings  of  the  Little  R^ck 
properties  represented  16.997  %  of  the  total  earnings  under¬ 
lying  the  investment.  Accordingly,  he  concluded  that  17i% 
of  the  aggregate  investment  of  $4,925,294.73  should  be  Al¬ 
located  to  the  Little  Rock  properties.  We  find  this  deter¬ 
mination  to  be  reasonable.  It  results  in  allocating  $83|,- 
300.10  of  the  cost  of  the  composite  investment  to  the  Little 
Rock  properties.  To  the  latter  item  must  be  added,  as  of 
December  31, 1921,  the  outstanding  bonds  and  other  liabili¬ 
ties  of  Little  Rock  Railway  &  Electric  Company  and  its  sub¬ 
sidiary,  Central  Heating  &  Manufacturing  Company,  in  the 
amount  of  $5,354,435.54.  The  system  cost  as  of  the  latter 
date,  therefore,  becomes  $6,191,735.64  ($837, 300.10-1- $5,354, - 
435.54). 

7626  It  is  necessary  to  bring  the  system  cost  down  to 
October  31,  1926,  the  date  the  properties  in  question 


264 


were  acquired  by  Arkansas  Power  &  Light  Company,  by 
adding  net  additions  to  plant  during  the  interim.  The  nor¬ 
mal  procedure  in  such  cases  is  to  determine  the  plant  ad¬ 
ditions  from  the  books  and  records  of  the  companies  owning 
them.  This  could  not  be  done  in  the  instant  case.  The 
pertinent  books  and  records  of  Little  Rock  Railway  & 
Electric  Company  and  Arkansas  Central  Power  Company 
mysteriously  disappeared.  It  appears  from  other  evidence 
(financial  statements)  that  the  net  additions  from  December 
31, 1921  to  October  31, 1926,  amounted  to  $2,084,289.99.  This 
figure  cannot  be  verified.  However,  we  believe  it  reasonable 
to  assume  that  some  net  additions  occurred  during  the  five 
year  period,  and  we  accept  the  $2,084,289.99  in  the  absence 
of  any  other  supportable  figure,  notwithstanding  the  failure 
of  Respondent  to  sustain  the  burden  upon  it  of  showing 
that  there  were  no  improper  charges  to  the  plant  accounts 
during  the  five  year  period  after  the  properties  came  into 
the  Bond  and  Share  system  ( e.g .,  improper  charges  for 
interest  during  construction,  administrative  or  other  over¬ 
heads,  profits  to  affiliated  service  companies,  or  other 
amounts  not  representing  arms-length  cost),  which,  if  cor¬ 
rected,  would  reduce  the  figure  accepted. 

The  cost  of  the  Little  Rock  properties  as  of  October  31, 
1926  is,  therefore,  $8,276,025.63,  ( $6,191, 735.64-f-$2, 084,- 
289.99).  The  amount  entered  on  the  books  of  Re- 
7627  spondent  as  of  that  date  in  respect  to  the  Little  Rock 
properties  was  $11,841,032.89  or  $3,565,007.26  in  ex¬ 
cess  of  cost.  The  latter  amount,  reduced  to  $1,033,626.13 
at  the  end  of  1946,  by  sales  and  retirements  of  property, 
is  a  write-up. 

Accordingly,  we  find  that  of  the  stipulated  excess  over 
original  cost,  $6,247,200.04,  the  amount  of  $1,070,586.13 
($36,960 +$1,033,626.13)  does  not  represent  actual  cost,  but 
instead,  consists  of  write-ups  to  the  plant  account  arising 
in  affiliated  company  transactions,  which  write-ups  are  class¬ 
ifiable  in  Account  107,  Electric  Plant  Adjustments;  the 
balance,  $5,176,613.91,  we  find  is  classifiable  in  Account 
100.5  Electric  Plant  Acquisition  Adjustments. 


7628  Subsequent  Accounting  for  Amounts  Classifiable  in 

the  Adjustment  Accounts 

We  have  found  that  the  amounts  of  $1,033,626.13,  iA  re¬ 
spect  to  the  Little  Rock  acquisition,  $36,960  in  respect  to 
the  Dumas  acquisition,  and  the  $1,281,432.19  stipulated)  are 
classifiable  in  Account  107.  They  are  write-ups  which  have 
no  place  in  the  accounts  of  a  public  utility  or  licensee  and 
we  shall  order  the  total  amount  thereof,  $2,352,01^.32, 
charged  to  earned  surplus  or  a  property  created  capital 
surplus. 

Apparently  Respondent  does  not  disagree  with  the  ^taff 
contention  that  the  amount  of  $5,176,613.91  classifiable  in 
Account  100.5  represents  an  investment  in  intangible  raiher 
than  in  tangible  electric  utility  property.  At  least  {Re¬ 
spondent  has  not  offered  any  proof  that  the  amount)  or 
any  part  thereof,  is  a  cost  of  tangible  property.  From  the 
record  it  is  abundantly  clear  that  the  amount  in  question  is 
not  an  investment  in  tangible  property. 

The  evidence  shows  that  in  those  instances  where  ap¬ 
praisals  of  physical  properties  were  made  at  the  timej  of 
acquisition  of  going  concerns  by  Respondent,  or  its  predeces¬ 
sors,  they  disclose  that  the  purchase  price  exceeded  the 
appraised  value  of  the  physical  properties  by  at  least  as 
much  as  the  amount  classifiable  in  Account  100.5  in  respect 
to  the  particular  transaction. 

7629  To  cite  one  example,  Electric  Power  &  Light 
Corporation  purchased  the  properties  of  Wilson 

Power  &  Light  Company  for  $1,621,277.87  in  1930  and  turned 
them  over  to  Respondent  at  Electric’s  cost.  Frank  M. 
Wilkes,  at  the  time  general  manager  of  Respondent,  who 
negotiated  the  purchase  of  the  Wilson  properties,  appraised 
the  physical  properties  at  $438,000.  The  difference,  $1,183,- 
277.87,  between  acquisition  cost  ($1,621,277.87)  and  Ap¬ 
praised  value  of  physical  properties  ($438,000),  therefore 
represents  an  investment  in  other  than  physical  properties. 
This  difference  may  be  compared  with  the  amount,  Ap¬ 
proximately  $1,010,000,  in  respect  to  the  transaction  which 
is  classifiable  in  Account  100.5.  (The  amount  is  next  to  the 
largest  item  classifiable  in  that  account.) 

We  agree  with  the  testimony  in  this  proceeding  that 
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it  is  not  practicable  to  determine  the  exact  cost  of  each 
component  of  the  investment  in  intangibles.  The  evidence 
in  this  proceeding  shows  that  amounts  were  paid  for  such 
intangibles  as  the  elimination  of  competition,  keeping  other 
holding  companies  out  of  the  general  service  area,  obtain¬ 
ing  franchises,  obtaining  territorial  rights  and  generally 
for  the  opportunity  of  making  high  profits. 

Elimination  of  competition  was  a  major  consideration  in 
the  price  paid  for  many  of  the  going  utility  concerns  ac¬ 
quired.  The  record  shows  that  many  holding  companies 
were  endeavoring  to  obtain  properties  in  Respond- 
7630  ent’s  general  area  and  that  they  were  competing 
with  each  other  for  them.  In  addition  to  Bond  and 
Share  and  the  Couch  interests,  the  Insull,  Byllesby,  Fitkin 
and  Associated  Gas  and  Electric  holding  company  groups 
were  on  the  scene. 

The  largest  100.O  amount  arose  out  of  the  acquisition  by 
Electric  of  what  are  known  as  the  Couch  properties.  In 
1925  and  prior  thereto,  The  Southern  Power  and  Light 
Company,  owned  chiefly  by  H.  C.  Couch  and  associates, 
controlled,  among  others,  Arkansas  Light  and  Power  Com¬ 
pany  and  The  Pine  Bluff  Company.  The  latter  two  com¬ 
panies  were  engaged  in  the  electric  utility  business  in  the 
southern  part  of  Arkansas,  to  the  east  and  north  of  Little 
Rock,  and  in  Pine  Bluff.  It  has  been  shown  that  the  Bond 
and  Share  system  served  Little  Rock  in  the  early  1920 ’s 
and  it  also  served  Memphis,  Tennessee. 

The  Couch  interests  and  the  Bond  and  Share  group 
engaged  in  sharp  competition  to  acquire  electric  systems 
in  Arkansas.  C.  Hamilton  Moses,  president  of  Respond¬ 
ent  and  who  was  associated  with  H.  C.  Couch  in  the  1920 ’s, 
testified  that  the  Couch  and  Mitchell  (Bond  and  Share) 
interests  were  competing  for  the  same  properties  and 
Couch’s  activities  made  Mitchell’s  plans  more  difficult  and 
expensive  to  accomplish.  This  is  further  borne  out  by 
a  letter  dated  April  17, 1925  from  Frank  M.  Wilkes,  Couch’s 
general  manager,  to  the  owner  of  DeValls  Bluff  property 
in  which  Wilkes,  with  obvious  reference  to  Bond  and 
Share,  said: 
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7631  “We  are,  however,  very  anxious  to  see  you 
people  keep  this  property  and  not  sell  to  the 
other  people,  or  if  you  do  sell  to  the  other  people  iwe 
would  like  to  see  you  get  an  exorbitant  price  for  wljiat 
you  sell  them.  You  can,  therefore,  use  our  company 
to  force  up  their  bid  when  they  come  to  see  you  apd 
we  will  be  glad  to  help  you  accomplish  this.” 

,  I 

The  Bond  and  Share  and  the  Couch  interests  decided 
to  stop  competing  with  each  other  and  to  merge.  In  the 
language  of  Wilkes  the  two  groups  decided  to  stop  “fight¬ 
ing  and  wasting  energies”.  Bond  and  Share,  through 
Electric,  bought  out  The  Southern  Power  and  Light  Cofii- 
pany  in  July  1925  but  continued  H.  C.  Couch  as  head  of 
its  Arkansas  properties.  The  agreement  whereby  com¬ 
petition  for  properties  between  Couch  and  Bond  ahd 
Share  was  brought  to  an  end  is  well  described  by  the 
testimony  of  Mr.  Wilkes  in  this  proceeding:  I  • 

“We  were  continuing  in  active  management  of  the 
property.  It  was  a  merger  rather  than  a  buy-out.  It 
really  consisted  of  a  treaty  whereby  Couch  continued 
be  be  president  of  the  new  company.  •  •  •  by  that 
merger  we  were  able  to  join  hands,  join  financial 
ability  on  the  one  hand  and  the  know-how  and  knowl¬ 
edge  of  the  country  and  the  people  that  we  had  bn 
the  other.” 


As  far  as  can  be  learned,  no  appraisal  was  made  of  t|ie 
Couch  properties  at  or  about  the  time  of  acquisition.  They 
were  not  purchased  on  the  basis  of  an  appraisal.  The  main 
factors  influencing  the  consideration  were  undoubtedly  t}ie 
obtaining  of  electric  utility  territory,  franchises  and  the 
elimination  of  competition. 

7632  The  acquisition  adjustment  (Account  100.5)  in 
respect  to  the  Couch  properties  was  the  largest  in¬ 
volved  in  this  proceeding — approximately  $4,500,000.  The 
amount  clearly  represented  the  cost  of  intangible,  as  dis¬ 
tinguished  from  tangible,  public  utility  property. 

Respondent  presented  testimony  to  the  effect  that  the 
intangibles  in  question  represented  integration  values, 
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i.e.-,  values  assoeiatedwith  the  interconnected  and  integrated 
electric  system  of  Respondent.  The  integrated  properties 
consist  of  electric  generating  stations,  both  hydro  and 
steam,  substations,  transmission  lines,  and  similar  prop¬ 
erties,  as  well  as  properties  of  other  companies  of  the 
same  general  nature  which  are  interconnected  with  Re¬ 
spondent.  All  of  Respondent’s  costs  of  these  physical 
properties  are  included  in  the  electric  plant  accounts  other 
than  the  adjustment  account  (Account  100.5).  The  cost 
of  the  intangibles,  therefore,  does  not  represent  any  part 
of  the  cost  of  the  physical  properties  which  constitute  the 
integrated  system,  but  rather  something  over  and  above 
the  cost  of  such  physical  properties. 

Furthermore,  Respondent’s  claims  in  respect  to  “in¬ 
tegration  value”  are  exaggerated.  Of  the  acquisitions  re¬ 
sulting  in  the  amounts  classifiable  in  Account  100.5  as  of 
January  1,  1937  (approximately  $8,000,000),  three  ac¬ 
counted  for  approximately  $6,300,000.  They  were  as  fol¬ 
lows:  Little  Rock  properties  $841,000,  Couch  properties 
$4,511,000,  and  Wilson  properties  $1,010,000. 

7633  At  the  respective  times  of  acquisition  of  such 
properties  by  the  Bond  and  Share  system,  the  Little 
Rock  properties  were  interconnected  with  the  Couch  prop¬ 
erties,  the  Couch  properties  were  fully  integrated  except 
for  a  minor  portion  thereof,  and  the  Wilson  properties 
were  interconnected  with  the  system  of  Respondent,  in 
fact  it  was  being  supplied  at  wholesale  by  Respondent. 

The  foregoing  acquisitions  account  for  the  major  part 
of  the  acquisition  adjustment  of  which  the  $5,176,613.91  is 
the  residue.  In  addition,  numerous  other,  smaller,  utility 
properties  were  acquired.  They  consisted  of  physical 
facilities  and  intangible  plant  in  a  number  of  small  cities 
and  towns  and  the  vicinity  thereof,  throughout  the  State 
of  Arkansas.  These  properties  were  acquired  either  di¬ 
rectly  by  Respondent  or  through  the  Bond  and  Share  system 
during  the  period  from  1925  to  1930,  inclusive. 

We  will  not  undertake  to  discuss  the  evidence  as  to  the 
nature  of  the  acquisition  adjustment  incurred  in  each  of 
these  smaller  acquisitions.  Our  findings  deal  with  them 
specifically.  However  we  may  point  out  that  the  witness 


who  testified  for  Respondent  as  to  integration  value  made 
no  claim  that  any  of  the  amount  classified  by  Respondent 
in  Account  100.5  was  spent  as  a  cost  of  integration  o^  for 
integration  value. 

7634  Accordingly  we  conclude  that  the  amount  of  $5,- 
176,613.91  properly  classifiable  in  Account  100.5  must 

be  found  to  represent  payment  for  general  utility  in¬ 
tangibles  over  and  above  the  original  cost  thereof — partic¬ 
ularly  territory,  franchises,  and  the  elimination  of  com¬ 
petition. 

The  next  question  for  consideration  relates  to  the  sub¬ 
sequent  accounting  for  the  amount  classifiable  in  Accjount 
100.5.  Respondent  contends  that  inasmuch  as  the  item 
has  been  included  in  the  “prudent  investment” 13  rate 
base,  determined  in  1944  by  the  Arkansas  Commission, j  and 
ordered  retained  in  Respondent’s  accounts,  the  amount 
must  remain  intact  in  its  accounts  and  that  no  amortization 
reserve  can  lawfully  be  accrued  for  it  as  long  as  it  is  i^  the 
rate  base.  This  is  a  fallacious  argument.  Carried  tb  its 
extreme  it  would  mean  that  books  should  be  kept  <j>n  a 
rate  base  value  basis.  This  concept,  rooted  in  the  Smyth 
v.  Ames  14  doctrine  of  fair  value,  resulted  in  much  of  the 
mischievous  accounting  of  the  past  which  regulatory  Com¬ 
missions  have  just  about  rectified  as  far  as  electric  utilities 
are  concerned.  We  cannot  agree  with  Respondent  that 
the  State  Commission’s  action  makes  the  issues  herein 
unique,  requiring  unique  accounting.  ; 

7635  Respondent  accrues  amounts  to  its  depreciation 
reserve  in  respect  to  its  most  valuable  and  ipost 

important  properties  which  are  included  in  the  rate  base, 
such  as  its  steam  and  hydroelectric  generating  plants.  It 
would  seem  illogical  and  imprudent  not  to  provide  an 
amortization  reserve  for  the  ultimate  retirement  of  the 
vastly  inferior  intangible  items. 

There  is  testimony  in  this  proceeding  that  intangibles 

— ■  ■  - 

13  The  evidence  shows  that  the  net  investment  rate  base 
was  used  as  the  measure  of  fair  value  rather  than  as  an 
investment  base  per  se. 

14 169  U.  S.  466  (1898). 


disappear  without  being  seen,  that  by  their  very  nature  a 
definite  life  for  them  cannot  safely  be  predicted.  Respond¬ 
ent  cites  the  fact  that  the  life  of  intangibles  cannot  be 
determined  definitely  as  a  basis  for  concluding  that  amorti¬ 
zation  should  not  be  employed.  It  would  seem,  however, 
that  because  of  the  tenuous  nature  of  the  item — its  exist¬ 
ence  is  dependent  not  only  on  regulatory  commission  discre¬ 
tion,  but  is  also  subject  to  severe  economic  hazards  (the 
value  of  the  intangibles  here  under  consideration  probably 
disappeared  in  the  1930 ’s  when  Respondent’s  preferred 
dividends  were  in  arrears) — great  justification  for  a  short 
period  of  amortization  exists. 

The  record  shows  that  it  is  a  general  practice  for  electric 
utilities  and  industrials  to  amortize  or  to  charge  off  in¬ 
tangibles  of  the  nature  here  under  consideration.  There 
was  testimony  to  the  effect  that  in  the  industrial  field  com¬ 
petition  caused  the  charging  off  of  intangibles.  The  lack 
of  competition  in  the  utility  field  is  hardly  a  valid 

763 6  reason  for  their  indefinite  retention.  Rather  it  is 
a  reason  for  regulation  to  require  their  disposition. 

The  amortization  of  intangibles  is  a  gradual  substitution 
of  tangible  assets  for  the  intangible,  assuming  the  enter¬ 
prise  does  not  have  losses.  In  this  manner  the  financial 
condition  of  an  enterprise  is  improved 15  through  amortiza¬ 
tion  accounting  procedures  (Cf.  Northwestern  Electric 
Company  v.  Federal  Power  Commission,  134  F.  2d  740,  745). 
The  practice  of  amortizing  intangibles  is  widespread  and 
Arkansas  Power  &  Light  Company  would  be  conspicuous 
if  it  fails  to  conform  to  this  sound  standard. 

Respondent  contends  that  if  amortization  is  required, 
rates  should  be  fixed  so  as  to  assure  the  company  that  it  will 
recover  the  amortization  charges  from  rate-payers. 

7637  This  however,  involves  a  determination  of  rates 
which  cannot  be  made  in  this  proceeding.  But  as- 


15  The  Interstate  Commerce  Commission  referred  to 
amortization  of  intangibles  “as  an  aid  in  fostering  sound 
financial  and  economic  conditions  in  the  motor  carrier  in¬ 
dustry.”  East  Texas  Motor  Freight  Lines,  25  M.C.C. 
779,  782. 


siiming,  arguendo ,  that  the  company  may  not  recoup  the 
entire  cost  of  intangibles  from  rate-payers,  that  fact  would 
not  be  a  convincing  reason  for  ignoring  amortization  any 
more  than  the  failure  of  a  public  utility  or  licensee  to  earn 
a  fair  return  is  justification  for  ignoring  any  other  charges 
— operating  expenses,  taxes,  depreciation,  interest,  etc. 

We  dismiss  as  without  merit  Respondent’s  contention 
that  we  are  without  lawful  authority  to  require  the  amortiza¬ 
tion  of  the  amount  here  under  consideration.  Pacific 
Power  &  Light  Co.  v.  Federal  Power  Commission,  l4l  F. 
2d  602;  California  Oregon  Power  Co.  v.  Federal  Ppwer 
Commission,  150  F.  2d  25,  certiorari  denied,  326  U.  S.  781; 
American  Power  &  Light  Co.  v.  Securities  and  Exchange 
Commission,  158  F.  2d  771,  certiorari  denied,  331  tl.  S. 
827. 

Accordingly,  we  shall  require  the  amortization  of  the 
amount  of  $5,176,613.91  classifiable  in  Account  100.5. 
7638  In  the  consideration  of  numerous  cases,  both 
formal 16  and  informal,  we  have  required  or  sanc¬ 
tioned  amortization  of  100.5  items  over  a  period  not  in 
excess  of  15  years  by  charges  to  Account  537,  Miscellaneous 
Amortization,  usually  with  credits  to  Account  252,  Resjerve 
for  Amortization  of  Acquisition  Adjustments.  The  period 
of  amortization  is  peculiarly  a  judgment  determination 
because  general  utility  intangibles,  by  their  very  nature, 
do  not  permit  of  the  compilation  of  service-life  or  mortality 
data  usually  compiled  with  respect  to  tangible  property. 

This  proceeding  has  been  in  progress  a  long  time.  In 
the  normal  course  of  events,  had  not  unusual  events  inter¬ 
vened,  proper  accounting  for  the  amounts  classifiable  in 
Account  100.5  would  have  been  prescribed  several  yfears 
ago.  The  amounts  in  question  have  been  in  the  accounts 
of  Respondent  on  an  average  more  than  twenty  y^ars. 
Under  the  circumstances  we  feel  an  amortization  period 
of  twelve  years  from  March  1,  1949  is  reasonable  and  we 
shall  so  order.  ; 


18  St.  Croix  Falls  Minnesota  Improvement  Co.,  3  F.P.C. 
13 ;  Pacific  Power  &  Light  Co.,  3  F.P.C.  329 ;  The  California 
Oregon  Power  Co.,  3  F.P.C.  368 ;  The  Montana  Power  po., 
4  F.P.C.  213. 
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We  shall  require  the  amortization  charges  to  be  made  to 
Account  537,  Miscellaneous  Amortization,17  in  accordance 
with  the  general  accounting  practice  under  which 

7639  intangible  assets  are  amortized,  or  charged  off,  to 
surplus  or  to  the  non-operating  section  of  the  income 

statement.  In  making  this  requirement  we  may  point  out 
that  it  has  not  been  the  general  practice  to  make  the  charge 
to  the  operating  section  of  the  income  statement;  that 
the  effect  on  net  income  is  the  same  whether  amortization 
is  charged  to  Account  505  or  537  ;18  and  that,  in  any  event, 
our  requirement  involves  no  decision  as  to  the  proper  treat¬ 
ment  of  such  amounts  for  rate-making  purposes. 

Correction  of  Erroneous  Charges  to  the  Depreciation 

Reserve 

In  1942  Respondent  sold  its  remaining  properties  of  the 
ice  and  wTater  departments.  The  book  amount  of  such 
properties,  as  determined  by  Respondent,  was  $6,702,418.36. 
The  net  proceeds  of  sale  amounted  to  $3,733,855.32.  The 
difference  between  the  book  cost  and  net  proceeds,  $2,968,- 
563.04,  was  charged  in  its  entirety  to  the  depreciation,  or 
retirement  reserve  which  was  a  composite  reserve,  that 
is,  a  reserve  applicable  to  several  departments  of  the  com¬ 
pany.  No  attempt  was  made  to  determine  the  amount  of 
the  reserve  applicable  to  the  properties  sold.  The  book 
cost  included  the  amount  of  $1,746,951.79  classified  in  the 
staff  reports  in  adjustment  accounts  as  common  ad- 

7640  justments  applicable  to  the  properties  of  several 
departments  of  Respondent.  The  entries  charging 

the  foregoing  amount  of  $2,968,563.04  to  the  composite 
depreciation  reserve  were  approved  by  the  Arkansas  Com¬ 
mission  on  June  24,  1944. 

Respondent  contends  that  we  have  no  authority  to  order 
any  adjustments  in  respect  to  the  charge  to  the  depreci¬ 
ation  reserve  on  the  grounds  (1)  that  the  proposed  ad- 

17  This  conforms  to  our  consistent  practice  in  respect  to 
the  amortization  of  intangibles. 

18  Pacific  Power  &  Light  Co.  v.  Federal  Power  Commis¬ 
sion,  141  F.  2d  602. 


justments  were  not  included  in  the  staff  reports  served  upon 
it;  (2)  that  adjustments  to  the  depreciation  reserve  c^n  be 
ordered  only  in  a  proceeding  under  Section  302(a)  of  the 
Act,  and  inasmuch  as  the  Commission  has  issued  no  rules 
or  regulations  thereunder,  the  action  of  the  Arkansas  Com¬ 
mission  is  controlling;  and  (3)  that  any  orders  of  this  Com¬ 
mission  in  respect  to  the  depreciation  reserve  can  only 
operate  prospectively. 

Respondent  has  had  ample  notice  of  the  issue  in  respect 
to  the  staff’s  contention  that  an  erroneous  charge  was  inade 
to  the  depreciation  reserve.  It  is  clear  that  of  the  total 
amount  charged  to  the  reserve,  the  amount  of  $1,7^6,951 
($1,872,917  as  of  January  1,  1937)  was  included  in  the  com¬ 
mon  adjustment  accounts  in  the  staff  reports  and  accord¬ 
ingly  has  been  in  issue  from  June  15,  1943  when  the  first 
staff  report  was  served  upon  Respondent.  In  addition, 
the  stipulation,  heretofore  described,  between  counsel 
7641  for  Respondent  and  counsel  for  the  Commission’s 
staff,  clearly  recognized  the  issue  in  the  following 
language: 

“During  the  year  1942,  Respondent,  Arkansas  Pbwer 
&  Light  Company,  disposed  of  its  remaining  water  and 
ice  properties,  which  Respondent  states  had  a  book!  cost 
of  $6,702,418.36.  In  recording  the  sale  thereof,  $2^968,- 
563.86  was  charged  to  a  composite  ‘Reserve  for  Prop¬ 
erty  Retirement’  (Depreciation  Reserve)  in  the  tjooks 
of  account  of  Respondent.  The  staff  contends  that  the 
amount  in  said  reserve  applicable  to  those  properties 
was  substantially  less  than  the  amount  of  $2,968,563.86, 
and,  as  a  result,  that  the  reserve  for  depreciation  ap¬ 
plicable  to  electric  plant  is  deficient.  Respondent  de¬ 
nies  such  contention  and  a  determination  of  this  con¬ 
troversy  is  an  issue  to  be  determined  at  the  hearing.” 

The  instant  issue  does  not,  as  Respondent  contend^,  in¬ 
volve  a  determination  under  Section  302(a)  of  the  Act.  The 
staff  proposal  is  not  to  fix  depreciation  rates  or  to  adjust 
the  depreciation  reserve  to  the  reserve  requirement  (jade- 
quate  reserve).  The  proposal  is  to  correct  an  erroneous 
accounting  entry,  hence  the  issue  arises  under  Section  30il(a) 
of  the  Act.  i 
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The  entry  in  question  was  made  in  1942,  almost  five  years 
after  our  Uniform  System  of  Accounts  became  effective, 
January  1,  1937,  and  is  a  violation  of  that  system  of  accounts. 

Respondent  made  no  effort  to  determine  the  amount  in 
the  reserve  in  respect  to  the  properties  sold,  but  arbitrarily 
charged  the  entire  loss  to  the  reserve.  The  evidence 

7642  shows  that  the  composite  reserve  (this  does  not  in¬ 
clude  a  special  reserve  applicable  to  the  railway  de¬ 
partment  and  which  was  eliminated  when  the  railway  prop¬ 
erties  were  transferred  to  a  subsidiary)  amounted  to  $6,059,- 
654  at  the  end  of  1941.  The  reserve  related  to  the  electric 
(including  general),  gas,  steam  heat,  ice  and  water  prop¬ 
erties.  The  electric  department  was  by  far  the  largest. 

Respondend  maintained  depreciation  reserves  by  depart¬ 
ments  for  income  tax  purposes.  The  total  reserve  for  in¬ 
come  tax  purposes  (exclusive  of  the  reserve  for  the  rail¬ 
way  department)  amounted  to  $12,774,626  as  of  the  end  of 
1941 ;  the  reserve  for  the  ice  department  amounted  to  1.096% 
of  the  total  and  that  for  the  water  department,  8.063%. 
Accordingly,  the  staff  allocated  the  book  reserve  to  depart¬ 
ments  in  the  ratios  which  the  departmental  depreciation  re¬ 
serves  for  income  tax  purposes  bore  to  the  total  reserve  for 
income  tax  purposes.  This  is  a  recognized  and  acceptable 
procedure  for  the  purpose  of  allocating  a  composite  reserve. 

The  allocation  of  the  book  reserve  of  $6,059,654  at  the  end 
of  1941  in  the  manner  described  disclosed  that  $555,004 
thereof  was  applicable  to  the  water  and  ice  properties  sold 
in  1942.  The  provision  for  depreciation  in  1942 

7643  for  such  properties  was  estimated  at  $46,674  making 
the  total  reserve  $601,678  in  respect  to  such  properties 

at  the  time  of  sale. 

Under  the  Uniform  System  of  Accounts,  only  $601,678 
of  the  difference  between  book  amount  and  net  proceeds 
should  have  been  charged  to  the  reserve  instead  of  the 
$2,968,563.04  which  was  actually  charged.  The  excess  amount 
charged  to  the  reserve  was,  therefore,  $2,366,885.  This 
charge  to  the  reserve  was  clearly  an  erroneous  entry.  It 
unjustifiably  burdens  the  reserve  for  the  electric  department 
and  results  in  inflating  the  accounts.  See  United  States  v. 
New  York  Telephone  Co.,  326  U.  S.  638,  649-650. 
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The  testimony  of  record  shows  that  the  foregoing  .entry 
was  not  corrected  subsequent  to  1942  through  depreciation 
accruals  or  otherwise.  Accordingly,  we  shall  require  the 
erroneous  charge  of  $2,366,885  to  Respondent’s  deprecia¬ 
tion  reserve  to  be  removed  thereform  and  charged  to  earned 
or  capital  surplus  account. 

i 

7644  General  Corporate  Books  of  Account 

The  main  controversy  in  this  proceeding  resolves 
around  the  kind  of  books  Respondent  shall  keep  pursuant  to 
the  rules  and  regulations  of  this  Commission — the  kind  of 
books  in  which  any  accounting  entries  ordered  herein  shall 
be  recorded.  Respondent  has  signified  its  willingness  to 
make  the  entries  in  what  it  regards  as  memorandum  ac¬ 
counts,  but  has  steadfastly  opposed  making  the  entries  in 
its  general  corporate  or  basic  books  of  account  (referred 
to  sometimes  as  “fundamental”  books  of  account). 

It  is  evident  that  Respondent  attaches  no  importance  to 
the  kind  of  records  it  is  agreeable  to  keeping  pursuant  tjo  the 
provisions  of  the  Federal  Power  Act  when  it  is  recognized 
that  Respondent  is  perfectly  willing  to  record  thereih  en¬ 
tries  which  it  otherwise  strenuously  opposes. 

It  is  argued  by  Respondent  that  the  Arkansas  Commission 
has  designated  the  accounts  to  be  kept  according  to  its 
order  of  June  24,  1944,  as  Respondent’s  “official  corporate 
accounts  and  records,”  that  it  cannot  keep  two  sets  of  offi¬ 
cial  corporate  books  and  records  and  that  inasmuch  ak  the 
Arkansas  Commission  has  occupied  the  field,  any  accounts 
kept  pursuant  to  our  order  must  necessarily  be  memoran¬ 
dum  accounts.  In  this  connection  Respondent  con- 

7645  trues  the  proviso  clause  of  Section  301(a)19  of  the 

19  Section  301  (a)  is  as  follows: 

“Every  licensee  and  public  utility  shall  make,  keep, 
and  preserve  for  such  periods,  such  accounts,  records 
of  cost-accounting  procedures,  correspondence,  memo¬ 
randa,  papers,  books,  and  other  records  as  the  Com¬ 
mission  may  by  rules  and  regulations  prescribe  as 
necessary  or  appropriate  for  purposes  of  the  admin¬ 
istration  of  this  Act,  including  accounts,  records,  and 
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Act  as  vesting  exclusive  jurisdiction  over  its  general  cor¬ 
porate  accounts  in  the  Arkansas  Commission  and  that  the 
proviso  would  be  meaningless  if  not  construed  in  this  man¬ 
ner.  This  argument,  in  turn,  hinges  on  Respondent’s  con¬ 
tention  that  there  can  be  but  one  set  of  general  corporate 
books  of  account  and  that  the  proviso  clause  authorizes  a 
state  to  prescribe  that  set  of  corporate  accounts  of  a  public 
utility. 

It  is  further  contended  that  in  the  event  this  Commission 
should  require  the  amortization  of  the  amounts  classi- 
7646  liable  in  Account  100.5,  or  order  the  depreciation  re¬ 
serve  adjusted  in  the  manner  heretofore  described, 
an  irreconcilable  conflict  will  occur  between  our  order  and 
the  order  of  the  Arkansas  Commission  in  which  event  the 
latter  must  prevail  as  far  as  the  general  corporate  books  are 
concerned. 

The  Arkansas  Commission,  intervenor  in  the  proceeding, 
contends  that  it  has  sole  jurisdiction  over  the  general  cor- 

memoranda  of  the  generation,  transmission,  distribu¬ 
tion,  delivery,  or  sale  of  electric  energy,  the  furnishing 
of  services  or  facilities  in  connection  therewith,  and 
receipts  and  expenditures  with  respect  to  any  of  the 
foregoing:  Provided,  however ,  Thai  nothing  in  this 
Act  shall  relieve  any  public  utility  from  keeping  amy 
accounts,  memoranda,  or  records  which  such  public 
utility  may  be  required  to  keep  by  or  under  authority 
of  the  laws  of  any  State.  The  Commission  may  pre¬ 
scribe  a  system  of  accounts  to  be  kept  by  licensees 
and  public  utilities  and  may  classify  such  licensees 
and  public  utilities  and  prescribe  a  system  of  accounts 
for  each  class.  The  Commission,  after  notice  and 
opportunity  for  hearing,  may  determine  by  order  the 
accounts  in  which  particular  outlays  and  receipts  shall 
be  entered,  charged,  or  credited.  The  burden  of  proof 
to  justify  every  accounting  entry  questioned  by  the 
Commission  shall  be  on  the  person  making,  authoriz¬ 
ing,  or  requiring  such  entry,  and  the  Commission  may 
suspend  a  charge  or  credit  pending  submission  of 
satisfactory  proof  in  support  thereof.”  (Emphasis 
supplied) 
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porate  records  of  Respondent,  citing  also  the  proviso  clause 
of  Section  301(a)  in  support  of  its  argument  that  we  liave 
no  jurisdiction  in  the  premises. 

The  intervenor,  National  Association  of  Railroad  and 
Utilities  Commissioners,  contends  that: 

“The  legislative  history  of  the  Act  clearly  demon¬ 
strates  that  the  power  which  Congress  conferred  iipon 
the  Commission  respecting  the  accounts  and  deprecia¬ 
tion  rates  of  licensees  and  public  utilities  subject  to  its 
jurisdiction  is  not  a  paramount  or  overriding  power, 
but,  in  general,  is  concurrent  with  that  exercised  by  the 
States  under  their  respective  regulatory  statutes. f* 

The  Association  also  stated,  however,  it  would  be  agree¬ 
able  to  the  acceptance  of  the  view  that  the  Arkansas  Com¬ 
mission ’s  judisdiction  was  paramount  as  a  practical  Solu¬ 
tion  of  the  problem. 

Intervenor,  Electric  Power  and  Light  Corporation,  sup¬ 
ported  the  contention  of  Respondent. 

Staff  counsel  contend  that  the  accounts  maintained  pur¬ 
suant  to  the  accounting  requirements  of  this  Commis- 
7647  sion  constitute  the  fundamental  or  basic  corporate 
books  of  account,  but  concedes  that  respondent  may 
keep  such  supplementary  and  memorandum  accounts  as 
well  as  subdivisions  of  the  accounts  we  prescribe  as  may  be 
deemed  necessary  or  appropriate  by  a  state  commission  for 
its  regulatory  purposes,  provided  that  the  integrity  of  the 
basic  or  fundamental  corporate  books  of  accounts  kept  in 
compliance  with  this  Commission’s  requirements  is  not  im¬ 
paired. 

In  order  to  interpret  properly  the  provisions  of  the  fA.ct 
relating  to  accounting,  resort  should  be  had  to  the  conditions 
which  the  accounting  provisions  were  designed  to  correct. 
Without  doubt,  one  of  the  reasons  the  Congress  gave  this 
Commission  comprehensive  jurisdiction  over  the  accounts 
of  public  utilities  and  licensees  was  to  correct  the  notorious 
abuses  in  accounting  and  finance  associated  with  the  hold¬ 
ing  company  era.  j 

It  will  be  recalled  that  from  1928  to  1935  the  Federal 
Trade  Commission  made  a  comprehensive  investigation  of 
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the  public  utility  industry  and  rendered  101  reports  thereon, 
pursuant  to  Senate  instructions  (S.  Res.  No.  83,  70  Cong. 
1st  Sess.).  These  reports  portrayed  enormous  write-ups  in 
electric  utility  accounts.  They  showed  that  accounting 
abuses  and  deceptions  were  widespread  and  that  they  were 
resorted  to  for  the  purpose  of  concealing,  rather  than  dis¬ 
closing,  the  facts. 

In  order  to  correct  these  abuses,  the  Federal  Trade  Com¬ 
mission  recommended  that  the  Congress  enact  remedial 
legislation  directed  against  the  unsound  practices. 

7648  To  restore  “soundness  and  common  honesty  in  cor¬ 
porate  •  •  •  affairs”  and  in  the  interest  of  “proper 

accounting  with  respect  to  the  value  of  assets  •  •  •  and 
also  with  respect  to  actual  income  and  net  profit”,  the  Trade 
Commission  specifically  recommended  that  an  appropriate 
Federal  agency  be  given  “power  to  make  and  enforce  uni¬ 
form  accounting”.20  It  pointed  out  the  necessity  of  com¬ 
prehensive  regulation  of  utility  accounting  by  the  Federal 
Government  if  sound  public  utility  accounting  were  to  be 
achieved.  Sections  301  and  302  of  the  Federal  Power  Act 
and  other  provisions  of  the  Public  Utility  Act  of  1935  are 
direct  responses  of  the  Congress  to  this  recommendation. 

And  in  the  field  of  public  utility  accounting,  it  would  be 
difficult  to  imagine  a  company  more  in  need  of  accounting 
reform  than  was  Arkansas  Power  &  Light  Company  at  the 
time  of  the  passage  of  the  Act.  The  evidence  shows  that  the 
Company,  as  of  the  effective  date  of  the  Uniform  System  of 
Accounts,  had  approximately  $37,000,000  in  one  general 
ledger  account.  That  account  contained  amounts  for  the 
electric,  railway,  water  and  ice  departments  and,  in  addition 
it  contained  large  amounts  of  intangibles  and  write-ups. 
At  that  time  the  company  did  not  even  know  the  investment 
in  its  separate  departments,  much  less  investments  in  large 
items  of  plant.  The  depreciation  or  retirement  reserve  of 
the  company  was  grossly  inadequate.  The  company  main¬ 
tained  one  combined  account  for  both  its  preferred  and 
common  stock  so  that  a  reader  of  its  balance  sheet 

7649  could  not  possibly  tell  the  amount  of  each  class  of 
capital.  It  was  precisely  this  type  of  situation  that 


20  Sen.  Doc.  No.  92,  Part  73- A,  pp.  65, 74. 
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the  accounting  provisions  of  the  Federal  Power  Act  were 
designed  to  rectify. 

The  correction  of  the  conditions  described  obviously  can¬ 
not  be  achieved  if  our  accounting  requirements  are  relegjated 
to  memorandum  accounts  which  in  no  manner  of  substance 
would  affect  corporate  actions. 

Section  305(a)  of  the  Act  prohibits  the  payment  of  divi¬ 
dends  out  of  capital.  Accordingly,  dividends  of  public  util¬ 
ity  companies  subject  to  our  jurisdiction  are  lawfully  dis¬ 
tributed  only  from  surplus  computed  in  a  manner  prescribed 
in  our  accounting  system.  If  officers  of  a  public  utility  pub¬ 
lish  financial  statements  showing  a  larger  surplus,  with  the 
attendant  implication  it  could  be  distributed  as  dividends, 
they  would  be  guilty  of  publishing  false  and  misleading 
statements  and  thereby  assume  grave  responsibilities  for 
their  actions.  ! 


i 

Section  203  of  the  Act  gives  the  Commission  certain  au¬ 
thority  and  imposes  on  it  certain  responsibilities  in  con¬ 
nection  with  mergers  and  consolidations.  It  is  a  well-knpwn 
fact  that  much  of  the  inflation  heretofore  lodged  in  public 
utility  accounts  arose  in  mergers,  consolidations  and  ac¬ 
quisitions  of  going-concerns.  Very  frequently  the  main  in¬ 
quiry  in  connection  with  such  cases  is  the  accounting  fori  the 
transaction.  Having  eliminated  hundreds  of  millions 
7650  of  dollars  of  inflation  in  public  utility  accounts  in  the 
last  ten  years,  we  review  transactions  involving  mer¬ 
gers,  consolidations  and  acquisition  of  public  utility  prop¬ 
erties  very  carefully  to  make  sure  that  the  old  abuses  are  not 
repeated. 

But  if  our  accounting  authority  is  limited  to  memorandum 
accounts,  our  precautions  in  this  respect  are  futile,  for  while 
proper  entries  might  be  made  in  memorandum  records,  the 
general  books,  which  form  the  basis  of  financial  statements, 
the  sale  of  securities  and  of  informing  the  public  generally 
regarding  the  financial  affairs  of  the  company,  would  be 
unaffected  by  our  requirements. 

Under  such  an  interpretation  we  would  be  impotentj  to 
prevent  one  of  the  greatest  abuses  which  the  Act  was  [de¬ 
signed  to  remedy,  namely,  the  writing-up  of  public  utility 
accounts.  Under  such  an  interpretation,  while  Section  &03 
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authorizes  us,  upon  terms  and  conditions,  where  necessary 
or  appropriate,  to  approve  mergers,  etc.,  the  most  important 
conditions  in  such  cases,  those  relating  to  accounts,  would 
be  rendered  nullities  because  the  required  accounting  would 
be  entered  in  unrevealing  memorandum  accounts.  Clearly 
the  proviso  clause  of  Section  301(a)  was  not  intended  to 
make  Federal  regulation  of  public  utilities  so  ineffective. 

Section  301(a)  of  the  Act  confers  upon  this  Commission 
comprehensive  authority  over  the  accounts,  including 
the  authority  to  prescribe  a  uniform  system  of  accounts, 
records,  cost-accounting  procedures,  papers,  books, 

7651  etc.,  of  public  utilities  and  licensees.  That  section 
provides  that  the  Commission,  after  an  opportunity 

for  hearing,  may  determine  the  accounts  in  which  particular 
outlays  and  receipts  shall  be  recorded,  charged  or  credited 
and  the  burden  of  proof  in  respect  to  every  accounting  entry 
questioned  by  the  Commission  shall  be  upon  the  person 
making,  authorizing,  or  requiring  such  entry. 

Section  301(b)  of  the  Act  provides  that  the  Commission 
“shall  at  all  times  have  access  to  and  the  right  to  inspect 
and  examine  all  accounts,  records,  and  memoranda  of 
licensees  and  public  utilities  •  *  *  ”. 

Section  301(c)  provides  that  the  Commission  shall  have 
access  also  to  the  “books,  accounts,  memoranda,  and  records 
of  any  person  who  controls,  directly  or  indirectly,  a  licensee 
or  public  utility  subject  to  the  jurisdiction  of  the  Commis¬ 
sion  •  •  •  ”. 

Now,  it  would  be  strange,  indeed,  if  the  foregoing  ac¬ 
counts  and  records — accounts  and  records  which  we  may 
prescribe,  accounts  and  records  in  which  we  may  order  out¬ 
lays  and  receipts  to  be  entered,  accounts  which  at  all  times 
are  subject  to  our  inspection,  accounts  of  any  person  who 
controls  a  public  utility  and  licensee  subject  to  our  jurisdic¬ 
tion — it  would  be  strange,  indeed,  if  the  reference  to  all  such 
accounts  are  not  those  kept  in  the  ordinary  and  regular 
course  of  business,  but  accounts  kept  in  copy  books,  in  memo¬ 
randum  pads,  or  even  accounts  kept  by  the  double  entry 
system  but  which  would  never  see  the  light  of  day  until  the 
Federal  Power  Commission  inquired  concerning  them. 

7 652  On  the  contrary,  it  is  reasonable  to  presume  that  if  the 


Congress  had  in  mind  such  unorthodox  and  novel  ac¬ 
counts  as  Respondent  contends,  it  would  have  said  so.  j  This 
is  especially  true  in  view  of  the  legislative  history  of  the 
accounting  provisions  of  the  Act  which  disclosed  the  great 
need  for  accounting  reform  and  the  desirability  of  having 
a  national  uniform  system  of  accounts  for  public  utilities. 

As  noted  previously,  Respondent  relies  upon  the  proviso 
clause  of  Section  301(a)  for  its  view  that  the  Cotnmis- 
sion’s  accounting  orders  do  not  go  to  its  general  corporate 
books  of  accounts.  That  provision  reads  as  follows : 

“Provided,  however,  That  nothing  in  this  Actl  shall 
relieve  any  public  utility  from  keeping  any  accounts, 
memoranda,  or  records  which  such  public  utility  may  be 
required  to  keep  by  or  under  authority  of  the  laiws  of 
any  State.” 

The  clause,  it  should  be  noted,  contains  a  prohibition  run¬ 
ning  to  public  utilities.  It  does  not  state  directly  what 
States  can  or  cannot  require;  it  merely  provides,  inj  sub¬ 
stance,  that  a  public  utility  cannot  refuse  to  keep  accounts 
ordered  by  the  State  under  the  guise  that  the  Federal  Power 
Act  authorizes  such  refusal.  The  legislative  history  rhakes 
this  clear.  The  proviso  was  sponsored  by  the  National 
Association  of  Railroad  and  Utilities  Commissioner  si  Its 
purpose  was  not  to  restrict  the  jurisdiction  of  the  Federal 
Power  Commission  over  general  corporate  books  and  ac¬ 
counts  of  public  utilities  and  licensees,  but  rather  to  make 
sure  that  public  utilities  did  not  cite  the  Federal  Power 
Act  as  relieving  them  from  complying  with  lawful  orders  of 
the  States. 

7 653  Respondent ’s  argument  that  the  proviso  clausp  was 

intended  to  vest  exclusive  jurisdiction  over  its  gen¬ 
eral  corporate  accounts  in  the  Arkansas  Commission  is  re¬ 
futed  by  the  fact  that  in  those  cases  where  the  Congress 
desired  the  paramount  authority  to  be  in  State  Conjmis- 
sions  it  said  so  directly.  Thus  Section  204(f)  of  the  Act, 
which  relates  to  the  jurisdiction  of  the  Commission  over 
certain  security  issues  of  public  utilities,  reads  as  follpws: 

“The  provisions  of  this  section  shall  not  extend 
to  a  public  utility  organized  and  operating  in  a  Sftate 
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under  the  laws  of  which  its  security  issues  are  regu¬ 
lated  by  a  State  commission.’ ’ 

Section  19  of  the  Act  likewise  provides,  as  to  certain  matters 
affecting  licensees,  that  the  jurisdiction  of  this  Commission 
shall  cease  and  determine  as  to  such  matters  as  soon  as  a 
State  shall  provide  a  commission  with  control  of  the  par¬ 
ticular  matter. 

It  is  clear,  therefore,  that  where  it  was  Congress’  de¬ 
sire  that  State  commission  jurisdiction  be  paramount  it 
said  so  directly  and  unequivocally,  and  not  through  such 
strained  implications  that  Respondent  extracts  from  the 
proviso  clause  of  Section  301(a)  to  support  its  view. 

It  is  also  clear  from  the  legislative  history  that  the  Con¬ 
gress  expected  this  Commission  to  prescribe  and  to  enforce 
a  national  uniform  system  of  accounts.  Thus,  the  House 
adopted  a  proviso  to  Section  318(b)  of  the  Act  to  the  effect, 
among  other  things,  that  in  respect  to  the  method  of  keeping 
accounts,  any  persons  who  were  subject  to  the  law 
7654  of  the  State  or  regulation  by  a  State  commission  would 
not  be  subject  to  the  requirements  of  the  Act.  This 
proviso  was  eliminated  in  conference.  Representative  Lea, 
a  member  of  the  House  Committee  on  Interstate  and  For¬ 
eign  Commerce,  objected  to  the  amendment  on  the  follow¬ 
ing  grounds: 

“  •  •  •  It  [the  amendment]  would  largely  destroy 
the  usefulness  of  the  Federal  regulation  this  bill  gives 
to  the  Federal  Power  Commission.  We  cannot  have 
effective  regulation  unless  we  give  that  Commission  the 
power  to  get  information  and  give  it  control  over  ac¬ 
counts  and  valuations.  The  amendment  •  •  •  would 
destroy  effective  control  over  the  accounts  *  *  #  of 
these  utility  companies.  It  would  compel  the  Federal 
Government  to  accept  State  valuations,  made  in  some 
instances  without  adequate  information  and  sometimes 
in  total  disregard  of  the  rights  of  the  people  of  other 
States  whose  interests,  rates,  investors,  and  consumers 
are  involved.  *  *  * 

“So  I  sincerely  hope  the  Members  of  the  House  who 
are  about  to  pass  a  bill  that  will  tend  greatly  to  remedy 
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the  evils  that  have  been  inflicted  upon  the  country  in 
recent  years  will  not  in  the  closing  sections  of  this  bill 
adopt  an  amendment  which  will  cripple  the  usefulness 
of  the  Federal  Power  Commission  in  attempting  to 
carry  on  the  important  work  we  are  about  to  assigp  it,? 
(79  Cong.  Rec.,  pp.  10574-10575). 

Representative  Cole,  a  member  of  the  same  House  Com¬ 
mittee,  made  the  following  statement  in  respect  to  the  ac¬ 
counting  provisions  in  the  bill  which  later  became  the  Fed¬ 
eral  Power  Act :  j 

“•  #  #  A  uniform  system  of  accounting  is  estab¬ 
lished,  and  because  of  the  demand  therefor  and  the 
admission  on  the  part  of  most  everyone  that  such  is 
advisable,  the  provisions  therefor  will  very  likely  he 
required  of  companies  now  subject  to  State  regulation 
because  of  a  small  fraction  of  their  business  being  [un¬ 
der  the  Federal  Commission.  We  have  thought  this 
advisable  because  it  is  most  necessary  to  have  uni¬ 
formity  in  accounting  as  well  as  depreciation  instead 
of  48  different  methods.  *  *  •”  (79  Cong.  Rec. 

10791).  i 

7655  Mr.  Cole  also  asked  Mr.  Lea  the  following  question 
and  obtained  the  answer  indicated : 

“Mr.  Cole  of  Maryland: 

I 

‘  *  *  *  Is  it  not  also  true  that,  aside  from  requiring 
a  uniform  accounting  and  depreciation  system  by  pub¬ 
lic  utilities  subject  to  this  bill,  every  right  of  the  States 
has  been  fully  preserved  by  this  bill!’  (Emphasis  sup¬ 
plied) 

“Mr.  Lea  of  California: 

‘That  is  true  *  #  V  ”  (79th  Cong.  Rec.  10575) 

Such  national  uniformity  as  is  indicated  by  the  foregoing 
excerpts  can  never  be  achieved  if  our  jurisdiction  is  re¬ 
stricted  to  memorandum  accounts  only. 

Accordingly,  our  accounting  rules  and  regulations  aud 
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our  order  in  this  case  run  to  the  fundamental  or  basic  cor¬ 
porate  books  and  records  of  the  companies  subject  thereto. 
We  must,  necessarily,  in  order  to  achieve  the  purposes  of 
the  Act,  require  that  the  accounts  kept  pursuant  to  our 
requirements  be  the  fundamental  or  basic  corporate  ac¬ 
counts  and  not  mere  memorandum  accounts  set  up  for  that 
purpose.  But  in  so  holding  we  are  not  to  be  understood  as 
saying  what  accounts  and  records  the  Arkansas  Commission 
may  require. 

The  problem  of  conflict  is  not  a  major  one  as  far  as  the 
bookkeeping  process  is  concerned.  It  is  shown  by  the  rec¬ 
ord  in  this  proceeding  that  the  area  of  possible  conflict 
involves  a  half  dozen  accounts  or  so,  and  not  the 
7656  hundreds  of  accounts  which  Respondent  keeps.  It  is 
shown,  too,  that  through  the  use  of  subaccounts  or 
alternative  accounts  the  mechanical  bookkeeping  problem 
can  be  solved  without  any  real  difficulty  and  with  inconse¬ 
quential  expense. 

The  real  problem  in  case  of  conflict  runs  to  the  financial 
reports — reports  to  stockholders,  security  exchanges,  cred¬ 
itors,  etc., — which  Respondent  regularly  makes.  This  prob¬ 
lem,  likewise,  is  not  an  unusual  one.  It  is  commonly  en¬ 
countered  by  corporations  which  engage  in  business  in  more 
than  one  state.  Whenever  a  corporation  does  business  in 
two  or  more  states,  it  must  observe  the  applicable  laws  in 
all  the  states  in  which  it  does  business.  It  cannot  select 
and  choose  those  which  it  will  recognize  and  those  it  will 
refuse  to  observe.  This  is  made  clear  by  the  late  Mr. 
John  E.  Benton,  for  many  years  the  General  Solicitor  of 
the  National  Association  of  Railroad  and  Utilities  Commis¬ 
sioners,  who,  writing  in  the  George  Washington  Law  Re¬ 
view  in  December  1945,  said : 

“In  rare  instances,  it  may  happen  that  state  com¬ 
missions  and  the  Federal  Power  Commission  may 
differ  in  their  findings  as  to  items  to  be  carried  into 
the  plant  accounts  to  represent  the  cost  of  properties. 
In  such  cases,  there  will  be  variations  in  those  accounts 
in  the  reports  rendered  to  such  commissions.  In  the 
absence  of  federal  regulation,  the  same  situation  might 
develop  from  differences  between  state  commissions  in 
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the  case  of  a  company  operating  in  two  or  more  states. 
While  this  is  not  a  desirable  situation,  it  is  not  particu¬ 
larly  burdensome ;  and  the  possibility  of  its  occurrence 
cannot  be  avoided  unless  Congress  uses  its  paramount 
power  to  impose  the  federal  findings  upon  the  states.* ’ 
(pp.  73-74) 

The  Supreme  Court  of  the  United  States  has  held  that  a 
corporation  operating  in  two  or  more  states  cannot 

7657  successfully  contend  that  the  laws  of  its  donjiicile 
controls  its  accounts  to  the  exclusion  of  the  la\ys  of 

a  state  in  which  it  does  business.  In  State  Farm  Mutual 
Automobile  Insurance  Co.  v.  Duel ,  Commissioner  of  liisur- 
a/nce,  324  U.  S.  154  (1945)  21  an  insurance  company  incor¬ 
porated  in  Illinois  and  doing  business  in  that  state  and  also 
in  Wisconsin  objected  to  setting  up  the  higher  premium 
reserves  required  by  the  State  of  Wisconsin.  The  Supreme 
Court  held  that  the  company  must  observe  the  laws  of  Wis¬ 
consin,  stating  that  while  the  requirement  of  Wisconsin  was 
a  bookkeeping  requirement,  nevertheless  it  was  more  in 
that  it  was  one  of  Wisconsin’s  measuring  rods  of  financial 
stability  and  strength.  Our  own  accounting  requirements 
likewise  represent  our  measuring  rods  of  financial  stability 
and  strength. 

The  solution  in  the  foregoing  insurance  case  was  foil  the 
company  to  conform  to  the  more  conservative  requirements 
of  Wisconsin  in  publishing  financial  statements.  Ob¬ 
viously,  the  company  had  no  greater  surplus  than  existed 
under  Wisconsin’s  rules.  To  the  extent  that  a  surplus  cahnot 
meet  the  test  of  all  applicable  laws,  the  surplus,  of  coprse, 
does  not  exist.  Any  report  to  the  contrary  to  stockholders, 
security  exchanges,  creditors,  etc.,  therefore  would  be  false 
and  misleading.  To  reiterate,  a  surplus,  to  have  validity 
must  exist  in  accordance  with  all  of  the  applicable  laws 
and  not  only  one  of  them. 

7658  So  here,  when  Respondent  adjusts  its  depreciation 
reserve  for  the  erroneous  entry  made  in  1942,  the 

21  See  also  International  v.  United  Stales,  165  F.  2d  358 
(C.C.A.  2);  German- American  Coffee  Company  v.  Diehl, 
216  N.  Y.  57. 
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correction  will  involve  a  reduction  in  earned  or  capital  sur¬ 
plus.  If  Respondent  reports  a  larger  amount  of  earned  or 
capital  surplus  than  is  shown  by  the  books,  after  the  fore¬ 
going  correcting  entry  has  been  made,  it  will  not  be  telling 
the  truth. 

Accordingly,  the  problem  of  conflict  is  not  as  great  as 
Respondent  has  conjured  up.  From  the  bookkeeping  stand¬ 
point,  the  conflict  is  of  no  consequence  whatsoever ;  from  the 
financial  reporting  standpoint,  it  can  be  resolved  by  report¬ 
ing  the  more  conservative  figures. 

To  accede  to  Respondent’s  view  of  the  conflict  and  its 
contention  that  accounting  regulation  prescribed  by  the 
Arkansas  Commission  is  paramount  to  that  prescribed  by 
this  Commission  under  the  Federal  Power  Act,  would  be 
to  cause  our  regulation  to  fall  short  of  accomplishing  the 
congressional  purposes  discussed  above.  If  it  is  neces¬ 
sary  to  determine  that  one  or  the  other  is  paramount,  it 
must  be  that  prescribed  by  Federal  authority. 

An  appropriate  order  will  be  entered. 


7659  Docket  No.  IT-5829 

In  the  Matter  of  Arkansas  Power  &  Light  Co. 

Smith,  Chairman,  concurring : 

I  concur  in  the  result — but  not  in  the  opinion — herein, 
because  it  seems  to  me  to  represent  a  consistent  application 
of  the  theory  which  has  been  followed  by  the  Commission 
in  its  reclassification  of  accounts  cases  over  a  considerable 
period  of  years. 

With  the  correction  of  the  improper  charges  to  the  depre¬ 
ciation  reserve,  as  essential  to  prevent  impairment  of 
capital  devoted  to  electric  utility  operations,  and  with  the 
charge-off  to  surplus  of  all  amounts  properly  included  in  Ac¬ 
count  No.  107,  which  represent  simply  write-ups  rather  than 
actual  costs,  I  agree  fully.  I  am  not  in  accord,  however, 
with  the  disposition  ordered  of  the  amounts  properly  in¬ 
cluded  in  Account  No.  100.5,  representing  actual  payments 
made  at  arm’s-length.  If  such  past  investments  are  to  be 
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treated  as  “  intangibles’  *  subject  to  amortization,  it  would 
seem  to  me  appropriate  that  such  amortization  be  accom¬ 
plished  through  charges  to  revenue  (Account  No.  505)— as 
is  the  practice  of  many,  if  not  most,  of  the  State  comihis- 
sions  exercising  jurisdiction  over  the  great  bulk  of  electric 
utility  rates — rather  than  to  income  (Account  No.  537). 
Nevertheless,  as  stated  earlier,  I  recognize  that  the  disposi¬ 
tion  directed  herein  adheres  to  the  pattern  early  established 
and  long  followed  by  this  Commission  in  a  line  of  cases, 
most  of  which  have  been  settled  by  negotiation,  covering  the 
great  bulk  of  the  electric  utility  industry  of  the  country; 
and  I  therefore  do  not  discuss  further  this  aspect  of  file 
order. 

7660  The  opinion,  in  my  view,  claims  too  much  in  certain 
respects.  I  do  not  find  convincing  the  effort  to  show 
that  no  “conflict”  exists  in  this  situation,  nor  would  I  go 
so  far  in  imputing  to  the  Congress  an  intent  to  establish 
through  the  1935  legislation  a  “national  uniform  system  of 
accounts”  for  the  electric  utility  industry.  As  suggested 
by  Mr.  Justice  Jackson’s  opinion  for  the  Supreme  Court  in 
the  Connecticut  Case,1  if  that  had  been  the  plain  purpose, 
the  way  was  open  for  a  clear  and  complete  occupancy  of  the 
field  of  federal  regulatory  jurisdiction. 

Nelson  Lee  Smith, 

Chairman, 

Filed  February  14, 1949. 

Date  of  Issuance :  February  15, 1949. 


7661  Order  Directing  Accounting  Entries  and  Disposition 
of  Amounts  in  Adjustment  Accounts 

Upon  consideration  of  the  previous  orders  in  this  pro¬ 
ceeding,  the  evidence  of  record,  and  the  arguments  adduced, 
and  having  this  day  issued  its  Opinion  No.  174  in  this  mat¬ 
ter,  which  is  hereby  incorporated  by  reference  as  a  part 

hereof, 

— 

1  The  Connecticut  Light  and  Power  Company  v.  Federal 
Power  Commission ,  324  U.  S.  515  (1945). 


I 
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The  Commission  further  finds: 

(1)  Arkansas  Power  &  Light  Company,  the  Re¬ 
spondent  in  this  proceeding,  is  a  corporation  organized 
under  the  laws  of  the  State  of  Arkansas,  and  is  subject 
to  the  jurisdiction  of  the  Federal  Power  Commission 
as  a  “public  utility”  and  as  a  “licensee”  within  the 
meaning  of  the  Federal  Power  Act. 

(2)  A  substantial  part  of  Respondent’s  electric 
utility  facilities  located  in  Arkansas,  is  used,  either  ex¬ 
clusively  or  predominantly,  for  the  transmission  and 
sale  at  wholesale  of  electric  energy  which  is  transmitted 
among  the  States  of  Arkansas,  Louisiana,  Mississippi, 
Tennessee,  Missouri,  Kansas,  Oklahoma  and  Texas 
and  consumed  at  points  outside  the  State  or  States  from 
which  it  is  transmitted.  Such  facilities  include  facilities 
not  used  for  generation  or  in  local  distribution  or  only 
for  transmission  in  intrastate  commerce,  or  for  trans¬ 
mission  of  energy  consumed  wholly  by  the  transmitter. 

But  this  statement  does  not  fully  reflect  the  ratio  and 
relative  importance  of  Respondent’s  facilites,  opera¬ 
tions  and  transactions  which  are  subject  to  the  regu¬ 
latory  jurisdiction  of  this  Commission.  Respondent, 
serving  a  large  part  of  the  State  of  Arkansas ;  Louisi¬ 
ana  Power  &  Light  Company  (“Louisiana  Company”), 
serving  a  large  part  of  the  State  of  Louisiana ;  Missis¬ 
sippi  Power  &  Light  Company  (“Mississippi  Com¬ 
pany”),  serving  a  large  part  of  the  State  of  Missis¬ 
sippi;  and  New  Orleans  Public  Service  Inc.,  serving 
the  City  of  New  Orleans,  are  all  operating  subsidiaries 
of  the  Electric  Bond  and  Share  Company  system.  Such 
operating  companies  comprise  an  interstate  power  pool 
designated  as  the  ALMNO  pool.  Respondent’s  gener¬ 
ating  and  transmitting  facilities  and  other  sources  of 
energy  are  used  in  combination  with  the  generating 
and  transmitting  facilities  and  other  energy  sources 
of  the  other  companies,  to  supply  all  of  their 
7662  combined  electric  energy  requirements.  As  con¬ 
ditions  change  from  hour  to  hour,  the  most  eco¬ 
nomical  combination  of  sources  of  energy  in  whatever 
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State  located,  is  utilized,  with  a  resulting  free  and 
general  transmission  of  energy  in  interstate  commerce. 

(3)  In  the  operation  of  the  ALMNO  power  poql,  sub¬ 
stantially  all  of  Respondent’s  transmission  facilities 
carry  large  amounts  of  interstate  energy.  In  1946,  the 
total  quantity  of  energy  on  Respondent’s  sysiem  in 
Arkansas  was  1,169,426,000  kwh.  Of  this  quantify,  Re¬ 
spondent  received  392,266,000  kwh,  or  33.5  per  bent  of 
the  total,  at  the  Arkansas  boundary  from  Louisiana, 
Mississippi  and  Tennessee.  All  but  a  small  portion  of 
such  energy  was  generated  outside  of  Arkansas,  and 
slightly  more  than  two-thirds  thereof  was  consumed  in 
Arkansas. 

(4)  In  1946,  Respondent  delivered  a  total  of  286,907,- 
000  kwh,  at  points  within  Arkansas  or  at  the  State 
boundary,  to  utilities  operating  in  Louisiana,  Missis¬ 
sippi,  Tennessee  and  Missouri;  such  deliveries  ac¬ 
counted  for  24.5  per  cent  of  the  total  of  1,169,426,000 
kwh  on  its  system  in  Arkansas.  All  but  a  compara¬ 
tively  small  portion  of  the  energy  so  delivered  was 
transmitted  from,  and  consumed  at  points  outside  of, 
Arkansas,  and  in  some  State  other  than  the  State  in 
which  it  was  generated. 

(5)  In  addition  to  the  great  quantity  of  interstate 
receipts  and  deliveries  over  its  facilities  in  Arkansas, 
Respondent  engages  in  extensive  interstate  transac¬ 
tions  that  do  not  involve  the  use  of  such  facilities.  It 
has  contractual  arrangements  with  other  companies 
for  the  supply  of  energy  to  Mississippi  Company  at 
points  on  the  Tennessee-Mississippi  State  boundary,  by 
means  of  the  facilties  of  Memphis  Generating  Conipany 
and  Tennessee  Valley  Authority.  In  1946,  pursuant 
to  such  arrangements,  Respondent  made  available  to 
Mississippi  Company  from  the  State  of  Tennessee, 
approximately  131,687,000  kwh.  Of  this  total,  5,674,000 
came  from  Arkansas,  and  126,013,000  from  Tennessee. 
All  but  a  nominal  portion  of  such  total  was  consumed 
outside  of  Arkansas  and  Tennessee.  Under  contractual 
arrangements  between  Respondent  and  Louisiana  Com- 
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pany,  the  131,687,000  kwh  represented  energy  sold  by 
Louisiana  Company  to  Mississippi  Company,  and  Re¬ 
spondent  received  a  credit  from  Louisiana  Company 
for  an  equivalent  amount  of  energy  from  Louisiana 
Company. 

7663  (6)  Respondent’s  assertion  that  less  than  10  per 

cent  of  its  gross  revenue  is  realized  from  its  sales 
of  electric  energy  at  wholesale  is  derived  from  its 
method  of  accounting  for  its  energy  transactions  in  the 
pooling  operations,  based  on  its  contractual  arrange¬ 
ments  with  its  affiliates  in  the  ALMNO  pool.  This 
method  of  accounting  does  not  measure  the  energy  sold 
or  transmitted  in  interstate  commerce,  and  reflects  but 
a  small  portion  thereof.  Under  such  contractual  ar¬ 
rangements,  only  the  hourly  net  differences  between 
total  deliveries  and  total  receipts  at  all  interconnection 
points  between  the  companies  are  considered  for  billing 
purposes.  In  1946,  the  total  actual  deliveries  to  Mis¬ 
sissippi  Company  and  Louisiana  Company  by  Respond¬ 
ent,  or  for  its  account,  aggregated  323,529,590  kwh,  and 
total  actual  receipts  by  Respondent  (including  rela¬ 
tively  small  amounts  for  its  account)  aggregated  306,- 
148,000  kwh.  Application  of  the  hourly  difference  for¬ 
mula  used  for  billing  purposes  resulted  in  Respondent 
accounting  for  only  89,263,429  kwh  as  sales,  and  its 
claim  that  only  10  per  cent  of  its  revenue  is  derived 
from  wholesale  sales  is  based  upon  such  partial  and 
unrepresentative  figures. 

(7)  As  of  January  1,  1937,  the  date  of  Respondent’s 
reclassification  and  original  cost  studies  there  was  in 
Respondent’s  plant  accounts,  subject  to  reclassification 
a  total  recorded  book  amount  of  $65,566,815.26  pertain¬ 
ing  to  electric,  common,  and  other  utility  properties. 

(8)  As  of  January  1, 1937,  the  date  of  the  reclassifi¬ 
cation  and  original  cost  studies,  there  was  in  Respond¬ 
ent’s  plant  accounts  a  total  excess  over  original  cost 
of  electric  and  common  plant  of  $21,355,538.75,  of  which 
Respondent  disposed  of  $13,526,950.92  prior  to  Decern- 


ber  31,  1946,  leaving  an  excess  of  $7,828,587.83  asj  of 
December  31,  1946. 

(9)  Included  in  the  amount  of  $7,828,587.83  remain¬ 
ing  as  of  December  31, 1946,  referred  to  in  finding  (8), 
are  amounts  of  $112,371.76  and  $612,000.00  which  were 
considered  by  Respondent  as  relating  to  projects 
licensed  by  this  Commission.  Such  amounts  are  pot 
included  in  the  actual,  legitimate  original  cost  of  thpse 
licensed  projects  as  heretofore  determined  by  this  Com¬ 
mission.  The  retention  of  such  amounts  would  not  don- 
form  to  generally  accepted  principles  of  accounting 
and  it  is  necessary  and  appropriate  for  purposes  of  the 
Federal  Power  Act  that  they  be  eliminated  from  Re¬ 
spondent’s  plant  accounts  by  charges  to  earned  surplus, 
or  to  capital  surplus  if  properly  created. 

7664  (10)  Included  in  the  amount  of  $7,828,587.83 

remaining  as  of  December  31, 1946,  referred  ti  in 
finding  (8),  is  an  amount  of  $857,016.03,  representing 
general  service  fees  paid  by  Respondent  and  its  prede¬ 
cessors  to  Electric  Bond  and  Share  Company  (“Bdnd 
and  Share”)  and  Phoenix  Utility  Company,  and  en¬ 
gineering  fees  paid  by  Respondent  and  its  predecessors 
to  Phoenix  Utility  Company.  At  the  times  of  such  pay¬ 
ments,  Respondent  and  its  predecessors  were  affiliated 
with  Bond  and  Share  and  Phoenix  Utility  Company, 
and  Respondent  has  not  shown  that  those  fees  repre¬ 
sent  actual  cost  to  such  affiliates.  The  entire  amount  of 
$857,016.03  was,  by  order  of  the  Arkansas  Department 
of  Public  Utilities  issued  on  the  9th  day  of  Janualry, 
1945,  directed  to  be  transferred  to  Account  107,  Elec¬ 
tric  Plant  Adjustments,  and  amortized  by  a  charge  to 
earned  surplus  at  the  rate  of  not  less  than  one  per  cent 
per  month  until  entirely  eliminated.  As  of  January  1, 
1948,  the  balance  thereof  remaining  unamortized  j  in 
said  Account  107  was  $557,060.43.  It  is  necessary  hnd 
appropriate  for  purposes  of  the  Federal  Power  ^ct 
that  the  remaining  amount  of  such  fees  not  disposed 
of  in  such  manner  be  disposed  of  by  a  charge  to  earned 
surplus,  or  to  capital  surplus  if  properly  created. 
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(11)  Excluding  the  amounts  of  $112,371.76,  $612,- 
000.00  and  $857,016.03,  respectively  referred  to  in  find¬ 
ings  (9)  and  (10),  from  the  $7,828,587.83  of  excess  over 
original  cost  remaining  as  of  December  31,  1946,  there 
remains  an  amount  of  $6,247,200.04,  applicable  to  the 
electric  properties  of  Respondent,  which  is  excess  of 
book  cost  over  original  cost. 

(12)  After  deduction  from  the  $6,247,200.04  referred 
to  in  finding  (11)  of  the  amounts  totalling  $1,070,586.13 
found  in  our  opinion  to  be  write-ups,  properly  classi¬ 
fiable  in  Account  107,  there  remains  the  sum  of  $5,176,- 
613.91.  Said  sum  of  $5,176,613.91  is  the  residue  now 
left  of  acquisition  adjustment  amounts  totalling  $8,061,- 
233.64  related  to  the  series  of  acquisitions  hereinafter 
referred  to  in  findings  (16)  to  (27),  inclusive. 

(13)  As  to  over  three-quarters  of  the  $8,061,233.64  of 
which  the  residue  of  $5,176,613.91  now  remains,  there 
is  no  substantial  evidence  that  the  amounts  paid  in  ex¬ 
cess  of  original  cost  had  any  relation  to  any  of  the  inte¬ 
gration  value  claimed  by  Respondent. 

7665  (14)  There  is  no  substantial  evidence  as  to 

what  the  integration  value  claimed  by  Respond¬ 
ent  amounted  to  in  total  dollar  amount,  or  as  to  what 
part  thereof,  if  any,  was  included  in  any  particular 
acquisition,  or  as  to  what  portion,  if  any,  of  the  pur¬ 
chase  price  paid  for  any  particular  property  acquisition 
represented  payment  for  integration  value. 

(15)  There  is  no  evidence  that  the  amounts  classified 
by  the  staff  in  the  acquisition  adjustment  account  repre¬ 
sented  cost  of  physical  properties. 

(16)  The  acquisition  adjustment  amount  relating  to 
the  Arkansas  Light  and  Power  Company  and  The  Pine 
Bluff  Company  acquisition  was  paid  for  the  following : 
(1)  the  elimination  of  competition,  and  the  threat  of 
competition,  for  territory  throughout  a  large  part  of 
Arkansas,  which  had  developed  between  Bond  and 
Share  and  Arkansas  Light  and  Power  Company,  includ¬ 
ing  the  securing  of  the  services  of  executive  officers  of 


Arkansas  Light  and  Power  Company  and  The  Pfine 
Bluff  Company;  (2)  franchise  rights  held  by  Arkansas 
Light  and  Power  Company  and  The  Pine  Bluff  Com¬ 
pany;  (3)  earnings  in  prospect  from  the  properties  of 
said  two  companies. 

(17)  The  acquisition  adjustment  amounts  relating  to 
the  properties  at  Little  Rock>  Hazen,  DeValls  Blhff, 
Lonoke,  Searcy,  Lewisville,  Batesville,  Glenwood, 
Newark,  Bradford,  and  Atkins,  were  paid  for  franchise 
rights  and  future  earning  power.  There  was  competi¬ 
tive  bidding  for  the  Searcy  properties  between  the 
Bond  and  Share  interests  and  Arkansas  Light  ^nd 
Power  Company;  and  for  the  Batesville  properties, 
between  the  Bond  and  Share  interests  and  General 
Power  and  Light  Company.  This  competitive  bidding 
had  the  effect,  inter  alia,  of  forcing  up  the  purchase 
price  and  consequently  the  amount  of  the  intangibles 
in  the  acquisition  adjustment  account. 

(18)  The  acquisition  adjustment  amounts  relating  to 
the  properties  comprising  East  Arkansas  Power  & 
Light  Company  and  Wilson  Power  &  Light  Compajny, 
and  the  properties  at  Earle  and  Gillett,  were  paid  for 
franchise  and  territorial  rights  and  for  prospective 
earnings.  There  was  competition  for  the  Wilson  Poyer 
&  Light  Company  properties,  which  had  the  effect,  inter 
alia,  of  forcing  up  the  purchase  price. 

(19)  The  acquisition  adjustment  amount  relating  to 
the  Consumers  Ice  &  Light  Company  properties  \^as 
paid  for  franchise  rights,  for  protection  against  terri¬ 
torial  encroachment  on  the  part  of  the  Southwestern 

Gas  and  Electric  Company,  which  served  lad- 
7666  jacent  territory,  and  for  future  earnings.  Th^re 
was  competition  for  these  properties  between 
the  Bond  and  Share  interests  and  certain  Chicago  inter¬ 
ests  which  had  the  effect,  inter  alia,  of  increasing  the 
amount  of  the  acquisition  adjustment. 

(20)  The  acquisition  adjustment  amounts  relating  to 
the  towns  comprising  the  Southeast  Arkansas  Develop¬ 
ment,  consisting  of  Tillar,  Winchester,  Portland,  Mont- 


294 


rose,  Wilmot,  Lake  Village,  Dumas  and  Gould,  were 
paid  for  franchise  rights,  for  markets  in  the  vicinity  of 
proposed  transmission  lines  desired  in  order  to  build 
up  the  company’s  load,  and  for  prospective  earnings. 

(21)  The  acquisition  adjustment  amount  relating  to 
the  properties  at  Marvell  was  paid  for  prospective 
earnings,  for  franchise  rights,  and  for  going  concern 
value  and  good  will. 

(22)  The  acquisition  adjustment  amount  relating  to 
the  properties  at  Heber  Springs  was  paid  for  franchise 
rights  and  prospective  earnings  and  in  order  to  pre¬ 
vent  the  E.  T.  Stanfield  interests  from  cutting  in  on  the 
territory  of  Respondent.  There  was  competition  be¬ 
tween  the  Bond  and  Share  interests  and  the  E.  T.  Stan¬ 
field  interests  for  the  purchase  of  the  Heber  Springs 
properties,  which  had  the  effect  of  increasing  the 
amount  of  the  acquisition  adjustment. 

(23)  The  acquisition  adjustment  amount  relating  to 
the  facilities  and  territorial  rights  in  the  vicinity  of  Har¬ 
risburg  was  paid  for  protection  against  territorial  en¬ 
croachment  by  the  Fitken  interests,  which  owned  a 
competing  utility  holding  company  system  in  proximity 
thereto ;  for  territorial  rights ;  and  for  prospective  earn¬ 
ings  from  the  property. 

(24)  The  acquisition  adjustment  amounts  relating  to 
the  North  Arkansas  Power  Company  properties  and 
to  the  properties  at  Yellville  and  Summit,  were  paid 
for  franchise  rights  and  for  the  earning  power  in 
prospect  from  further  development  of  the  properties. 

(25)  The  acquisition  adjustment  amount  relating  to 
the  Southern  Edison  Company  properties  was  paid  pri¬ 
marily  in  order  to  eliminate  competition  and  the  threat 
of  competition  from  Southern  Edison  Company  in  the 
purchase  by  the  Bond  and  Share  interests  of  other 
utility  properties,  both  in  Arkansas  and  Mississippi, 
which  they  planned  to  acquire.  Additional  factors  in¬ 
ducing  the  payment  of  the  excess  over  original  cost 
were  the  obtaining  of  franchise  rights  in  the  towns 
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acquired  from  Southern  Edison,  and  the  future  pos¬ 
sibilities  of  revenue.  The  value  to  Respondent  of  the 
franchise  rights  was  augmented  by  reason  of  the  ad¬ 
vantageous  location  of  the  towns  in  relation  to  territory 
already  served  by  Respondent. 

7667  (26)  The  acquisition  adjustment  amount  re¬ 

lating  to  the  Arkansas  Public  Service  Company 
properties  was  paid  in  order  to  eliminate  Arkansas 
Public  Service  Company  as  a  competitor  for  territory, 
for  the  franchise  and  territorial  rights  (including  the 
resulting  benefits  of  Respondent’s  system  |  being 
rounded  out),  and  for  the  earning  power  in  prospect 
from  further  development  of  the  properties. 

I 

(27)  The  acquisition  adjustment  amount  relating  to 
the  Southwestern  Gas  and  Electric  Company  properties 
was  paid  for  prospective  earnings,  for  franchise  and 
territorial  rights,  and  in  order  to  prevent  anticipated 
expansion  on  the  part  of  the  Insull  interests. 

(28)  In  general,  the  $5,176,613.91  now  remaining  of 
the  $8,061,233.64  originally  classified  by  the  staff  in 
Account  100.5,  Electric  Plant  Acquisition  Adjustments, 
and  properly  classifiable  in  that  account,  represents  the 
excess  over  the  original  cost  of  general  utility  in¬ 
tangibles  consisting  of  payments  made  for  the  pijivilege 
of  engaging  in  the  electric  utility  business  in  particular 
areas  with  prospects  of  good  profits  therefroifn,  and 
particularly,  in  many  instances,  payments  made  to 
eliminate  actual  or  potential  competition  for  territory. 
Such  intangibles  are  closely  related  and  may  broadly 
be  considered  to  represent  the  capitalization  of  prospec¬ 
tive  earning  power. 

(29)  The  original  investments  in  intangibles  of  which 
the  $5,176,613.91  remains,  were  not  investment^  upon 
which  a  return  in  perpetuity  was,  or  is,  to  be  anticipated. 
They  are  of  limited,  although  uncertain,  duration  and 
no  facts  have  been  shown  warranting  any  presumption 
that  they  will  persist  indefinitely.  They  do  nbt  con¬ 
tinue  to  exist  after  the  originally  anticipate^  earn- 


i 
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ings  have  failed  to  materialize;  or  after  snch  antici¬ 
pated  earnings,  if  realized  for  a  period  of  time,  disap¬ 
pear;  or  if  the  anticipated  earnings  have  been  fully 
realized  for  the  period  anticipated  at  date  of  acquisition. 

(30)  Due  to  insufficient  earnings,  Respondent  paid  no 
preferred  stock  dividends  for  three  years,  1933  to  1935, 
inclusive,  its  arrearages  continuing  through  1938.  It 
paid  no  common  stock  dividends  for  seven  years,  1933 
to  1939,  inclusive.  Thus  any  superior  earnings  antici¬ 
pated  when  the  investments  were  made  in  the  intangibles 
of  which  the  $5,176,613.91  is  the  residue,  not  previously 
realized,  may  have  failed  to  materialize,  and  that  ele¬ 
ment  of  the  intangibles  is  of  uncertain  status. 

(31)  The  retention  in  Respondent’s  plant  accounts  of 
the  amounts  reflecting  the  investments  in  intangibles 

after  they  had  ceased  to  exist,  and  the  subse- 
7668  quent  realization  of  earnings  under  rates  fixed 

by  the  Department  of  Public  Utilities  of  the  State 
of  Arkansas,  on  June  24,  1944,  to  provide  a  return  on 
a  base  including  the  amounts  so  retained  in  Respond¬ 
ent’s  accounts,  did  not  give  the  intangibles  represented 
by  the  original  investment  a  renewed  or  continued  ex¬ 
istence.  This  is  true  regardless  of  the  finding  or  state¬ 
ment  of  that  Department  that  the  original  expenditure 
of  $6,947,058.92  represented  value  as  of  the  date  of 
expenditure,  and  that  such  value  existed  and  inhered 
as  of  the  date  of  its  order.  The  $6,947,058.92  so  char¬ 
acterized  by  the  Department,  and  so  included  in  Re¬ 
spondent’s  rate  base  as  assets  of  continuing  value, 
includes,  in  addition  to  said  sum  of  $5,176,613.91,  the 
following  amounts:  the  amount  of  $1,033,626.13,  re¬ 
ferred  to  in  the  opinion,  representing  excess  over  cost 
to  the  Bond  and  Share  Company  system  of  the  Little 
Rock  properties,  and  properly  classifiable  in  Account 
107 ;  and  two  amounts  conceded  by  Respondent  to  be 
improperly  classified  in  the  Acquisition  Adjustment 
Account,  namely  $612,000.00  improperly  assigned  as 
acquisition  costs  of  properties  of  the  Caddo  River 
Power  and  Irrigation  Company,  and  $36,960.00,  repre¬ 
senting  excess  over  cost  of  the  Dumas  properties. 
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(32)  Amortization  of  intangibles  of  uncertain  or 
indefinite  life,  irrespective  of  whether  they  are  of  con¬ 
tinuing  value  or  existence,  is  in  conformity  with  gen¬ 
erally  accepted  principles  of  accounting,  and  is  neces¬ 
sary  and  appropriate  for  purposes  of  the  Federal 
Power  Act. 

I 

(33)  Amortization  of  the  $5,176,613.91  of  intangibles 
referred  to  in  findings  (16)  to  (31),  inclusive,  is  in  con¬ 
formity  with  generally  accepted  principles  of  account¬ 
ing,  and  is  necessary  and  appropriate  for  purposes  of 
the  Federal  Power  Act. 

(34)  Amortization  of  the  $5,176,613.91  of  intangibles 
referred  to  in  findings  (16)  to  (31),  inclusive,  throhgh 
equal  monthly  charges  over  a  period  of  12  years  frdm 
the  date  of  issuance  of  this  order  to  Account  537,  Mis¬ 
cellaneous  Amortization,  is  in  conformity  with  generally 
accepted  principles  of  accounting,  and  is  necessary  ahd 
appropriate  for  purposes  of  the  Federal  Power  Act: 

(35)  It  is  necessary  and  appropriate  for  the  purposes 
of  the  Federal  Power  Act  and  in  conformity  with  gen¬ 
erally  accepted  principles  of  accounting,  that  the  sum  of 
$1,070,586.13  classifiable  in  Account  107,  referred  to  in 
finding  (12),  be  disposed  of  by  charging  the  same  im¬ 
mediately  to  earned  or  capital  surplus,  properly  created. 

7669  (36)  Relative  to  the  charging  of  the  loss  on  the 

sale  of  Respondent’s  water  and  ice  properties  to 
the  composite  reserve,  referred  to  in  the  opinion,  cqr- 
rection  of  such  charge  by  an  entry  increasing  the  de¬ 
preciation  reserve  by  $2,366,885.86,  by  charge  to  earned 
surplus  or  a  capital  surplus  properly  created  for  the 
purpose,  is  in  accordance  with  generally  accepted 
principles  of  accounting  and  is  necessary  and  appro¬ 
priate  for  the  purposes  of  the  Federal  Power  Act. 

i 

And  the  Commission  orders: 

(A)  Arkansas  Power  &  Light  Company  classify  tljie 
amounts  of  $612,000  and  $112,371.76  referred  to  in  find¬ 
ing  (9),  $557,060.43  referred  to  in  finding  (10)  apd 
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$1,070,586.13  referred  to  in  finding  (35),  in  its  general 
corporate  or  basic  books  of  account,  in  Account  107, 
Electric  Plant  Adjustments,  and  dispose  of  such 
amounts  by  charges  to  earned  surplus,  or  to  capital 
surplus  if  properly  created. 

(B)  Arkansas  Power  &  Light  Company  classify  the 
amount  of  $5,176,613.91  referred  to  in  findings  (33) 
and  (34)  in  its  general  corporate  or  basic  books  of 
account,  in  Account  100.05,  Electric  Plant  Acquisition 
Adjustments,  and  amortize  that  amount  by  equal 
monthly  charges  over  a  period  of  twelve  years  from 
the  date  of  issuance  of  this  order  by  charges  to  Account 
537,  Miscellaneous  Amortization. 

(C)  Arkansas  Power  &  Light  Company  correct  in 
its  general  corporate  or  basic  books  of  account  its 
charge  of  $2,366,885.86  respecting  the  loss  on  the  sale 
of  its  water  and  ice  properties  in  1942,  by  increasing 
the  depreciation  reserve  for  electric  plant  by  the 
amount  of  $2,366,885.86,  by  a  charge  to  earned  surplus 
or  a  capital  surplus  created  for  the  purpose. 

(D)  Arkansas  Power  &  Light  Company  submit 
within  60  days  after  entry  of  this  order,  certified  cop¬ 
ies  of  accounting  entries  effecting  compliance  with  the 
requirements  of  paragraphs  (A)  and  (C)  above,  and 
with  the  classification  requirements  of  paragraph  (B), 
above. 

(E)  Arkansas  Power  &  Light  Company  submit 
within  thirty  (30)  days  after  the  close  of  each  calen¬ 
dar  year  certified  copies  of  accounting  entries  effect¬ 
ing  compliance  with  the  amortization  requirements  of 
paragraph  (B),  above. 

7670  (F)  The  provisions  of  this  order  are  not  to 

be  construed  as  dispensing  with  the  necessity 
for  full  compliance  with  the  requirements  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935,  and  the  rules, 
regulations  and  orders  issued  by  the  Securities  and 
Exchange  Commission. 
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By  the  Commission.  Chairman  Smith  concurring  in  the 
result. 

•  •  •  •  •  •  •  ! 

I 

Date  of  Issuance:  February  15,  1949. 

(Tr.  V.  23,  p.  7612) 

•  •  #  •  •  #  •  I 

Petition  of  Arkansas  Power  &  Light  Company  and  Inter- 
venor,  Electric  Power  &  Light  Corporation,  fob  Re¬ 
hearing — Filed  March  16,  1949 

I 

7673  Petition  for  Rehearing 

The  Arkansas  Power  &  Light  Company,  the  Respondent, 
and  Electric  Power  &  Light  Corporation,  Intervenor, 
(herein  referred  to  as  “Electric”)  being  aggrieved  by  the 
order  issued  February  15,  1949  in  the  above  entitled  pro¬ 
ceedings  and  by  the  Commission’s  Opinion  No.  174  and 
findings  therein  which  are  made  a  part  of  said  order  hfereby 
apply,  pursuant  to  the  provisions  of  Section  313(a)  of  the 
Federal  Power  Act  (hereinafter  referred  to  as  the  “Act”) 
for  a  rehearing  with  respect  to  the  matters  and  upojn  the 
grounds  hereinafter  set  forth: 

1.  The  Commission  erred  in  holding  (Opinion,  b.  9) 
that  because  the  Little  Rock  properties  were  acquired  in  a 
transaction  between  “affiliates”,  the  cost  to  Respondent  of 
such  properties  must  be  based  upon  their  cost  to  National 

Power  &  Light  Company  (hereinafter  called  “Na- 

7674  tional”),  a  predecessor  owner.  Said  holding  or 

finding  is  arbitrary,  capricious  and  an  abuse  of  dis¬ 
cretion  and  not  in  accordance  with  law  because  it  is  un¬ 
supported  by  substantial  evidence. 

2.  The  Commission  erred  in  finding  that  $1,033,612.13 
recorded  in  Respondent’s  basic  records  of  accounts  in 
Account  100.5  and  representing  part  of  Respondent’s  cost 
of  the  Little  Rock  properties  did  not  represent  actual  cost 
and  was  a  write-up  classifiable  to  Account  107  (Opinion, 
p.  16)  for  the  reason  that  the  Commission  (A)  wrongfully 
ignored  or  gave  no  weight  to  the  facts,  (1)  that  the  amount 
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represented  actual  cash  paid  National  by  Electric  upon 
separate  determinations  of  the  Boards  of  Directors  of 
National  and  Electric  as  to  the  value  of  the  properties 
transferred;  (2)  that  a  majority  of  the  Directors  of  Na¬ 
tional,  Electric  and  Electric  Bond  and  Share  Company  were 
not  common,  as  to  the  three  companies  or  to  any  two  of 
them;  (3)  that  approximately  80%  of  the  voting  stock  of 
National  and  a  like  amount  of  that  of  Electric  was  out¬ 
standing  in  the  hands  of  the  public  and  was  not  owned  or 
controlled  by  Electric  Bond  and  Share;  (4)  that  the  State 
Commission  had  established  (Ex.  5)  that  the  amount  rep¬ 
resented  value  when  expended  and  that  the  expenditure 
resulted  in  continuing  benefits  to  the  public  which  it  was 
then  and  is  now  enjoying;  (5)  that  the  State  Commission 
had  included  the  amount  in  a  rate  base  measured  by  pru¬ 
dent  investment  for  the  regulation  of  local  rates  to  local 
consumers;  (6)  that  the  Respondent  has  been  and  is 
7675  now  earning  as  much  on  said  amount  as  on  any  other 
dollar  invested  by  it,  and  (B)  for  the  further  reasons 
that  the  Commission  ignored  or  failed  to  apply  to  the 
facts  the  rule  of  law  that  the  Directors  of  National  and 
Electric  were  under  fiduciary  obligations  to  demand,  re¬ 
ceive  and  pay  a  fair  and  adequate  consideration  for  the 
properties,  and  if  they  knowingly  received  or  paid  sub¬ 
stantially  less  they  would  have  been  guilty  of  actionable 
fraud  upon  the  holders  of  approximately  80%  of  National 
voting  stock,  thus  vitiating  the  transaction.  Said  holding 
of  a  write-up  in  the  amount  of  $1,033,612.13  (Opinion,  p. 
16)  is  arbitrary,  capricious,  an  abuse  of  discretion,  is  not 
in  accordance  with  law  and  is  in  excess  of  the  jurisdiction 
and  authority  of  the  Commission. 

3.  The  Commission  severally  erred  in  failing  to  find  the 
ultimate  facts,  in  substance  as  set  forth  in  each  of  Re¬ 
spondent’s  requested  findings  numbered  1  to  5,  inclusive, 
and  requested  conclusions  numbered  1  to  6,  inclusive, 
found  on  Pages  4958-4961  of  the  record,  and  erred  in  failing 
to  rule  on  such  requests,  for  the  reason  that  each  said 
requested  finding  and  conclusion  is  supported  by  undis¬ 
puted  evidence  and  the  facts  therein  recited  are  material 
to  the  contention  and  claim  of  the  Respondent,  and,  for  the 
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further  reason,  that  the  failure  to  make  each  of  said  End¬ 
ings  and  conclusions  and  the  failure,  severally  to  rule 
thereon,  is  arbitrary,  capricious,  and  an  abuse  of  discretion, 
is  not  in  accordance  with  law,  is  contrary  to  IjClec- 

7676  trie’s  and  the  Respondent’s  constitutional  and  stat¬ 
utory  rights  and  is  without  observance  of  procedure 

required  by  law. 

The  Commission  erred,  in  any  event,  in  its  determina¬ 
tions  of  the  cost  of  such  properties  to  National,  and  with 
respect  to  the  securities  of  National  delivered  in  payment 
for  such  properties,  in  holding  that  the  evidence  “sbiows 
that  the  bonds  had  a  value  of  no  more  than  75^1  of 
principal  amount,  the  preferred  stock,  $60  a  share  and 
the  common,  $25  a  share  at  the  time  of  issuance”  (Opinjion, 
pp.  12-13)  because  the  evidence  relied  upon  (the  market 
studies  of  Mr.  Cross)  shows  that  no  proper  market  sthdy 
wras  or  could  be  made,  knowledge  of  the  number  of  shares 
traded  was  unavailable  and  the  studies  related  to  a  bank¬ 
rupt  predecessor  company.  The  Commission  erred  in  hold¬ 
ing  that  the  investment  account  of  National  was  overstated 
in  the  amount  of  $9,591,027.50,  and  consequently  in  allocat¬ 
ing  only  $4,925,294.73  to  “actual  cost  of  unsegregated 
investment”  and  only  $837,300.10  to  “cost  of  the  composite 
investment  to  the  Little  Rock  properties”  (Opinion,  pp. 
12-14).  Each  of  said  holdings  or  findings  is  unsupported 
by  substantial  evidence. 

i 

4.  The  Commission  erred  in  making  its  findings  num¬ 
bered  12  and  35  to  the  effect  that  $1,033,626.13  resulting 
from  the  computations  above  referred  to,  represent^  a 
write-up  and  is  classifiable  in  Account  107,  that  it  is  eitfier 
necessary  or  appropriate  for  the  purposes  of  the  Act  and 
in  conformity  with  generally  accepted  principles !  of 

7677  accounting,  that  said  sum  of  $1,033,626.13  be  dis¬ 
posed  of  by  charging  the  same  immediately  to  sur¬ 
plus.  Each  of  said  findings  is  unsupported  by  substantial 
evidence,  in  excess  of  the  authority  of  the  Commission 
under  Section  301(a)  of  the  Act  and,  further,  has  been 
adopted  without  procedure  required  by  law  in  that  it  bp- 
pears  that  the  Commission  has  not  given  consideration  to 
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the  facts  supporting  the  findings  requested  at  R.  4957- 
4961  or  the  law  applicable  thereto. 

5.  The  Commission  erred  in  determining  (Opinion,  p. 
17)  that  it  would  order  charged  to  earned  surplus  or  to 
capital  surplus  the  amount  of  $1,033,626.13  in  respect  to 
the  Little  Rock  acquisition  for  each  of  the  several  reasons 
set  forth  in  Paragraph  2  hereof,  and  for  the  further  rea¬ 
sons:  (1)  that  to  charge  off  the  item  as  indicated  by  the 
Commission  would  be  contrary  to  generally  accepted  or 
sound  accounting  principles,  in  that  to  do  so  would:  (a) 
if  the  state  were  to  permit  Respondent  to  continue  to  earn 
on  such  amount,  create  a  hidden  earning  asset  not  reflected 
by  Respondent’s  basic  corporate  records  of  account;  (b) 
render  false  and  misleading  every  financial  statement  is¬ 
sued  and  based  thereon;  (c)  make  those  said  records  un¬ 
faithful  to  the  facts;  and  (d)  provide  for  rather  than  pre¬ 
vent  concealment  and  manipulation;  or  (2)  it  would  de¬ 
prive  the  petitioners  of  their  property  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States 

by  reducing  both  the  rate  base  and  allowable  earn- 
7678  ings  of  Respondent  (Exhibit  5),  and  especially  would 

that  be  true  as  to  Electric;  (3)  such  determination 
is  arbitrary,  capricious,  an  abuse  of  discretion,  violation 
of  the  constitutional  and  statutory  rights  of  the  petitioners 
and  is  in  excess  of  the  Commission’s  jurisdiction  and 
authority. 

6.  The  Commission  erred  in  holding  that  amounts  classi¬ 
fied  in  Account  100.5  in  the  general  corporate  accounts  of 
Respondent  and  deemed  to  represent  costs  paid  for  intan¬ 
gibles  or  intangible  values,  “were  paid  for  such  intangibles 
as  the  elimination  of  competition,  keeping  other  holding 
companies  out  of  the  general  service  area,  obtaining  fran¬ 
chises,  obtaining  territorial  rights  and  generally  for  the 
opportunity  of  making  high  profits”;  that  “elimination  of 
competition  was  a  major  consideration  in  the  price  paid  for 
many  of  the  going  utility  concerns  acquired”;  that  the 
Couch  properties  “were  not  purchased  on  the  basis  of  an 
appraisal”;  that  “the  witness  who  testified  for  Respondent 
as  to  integration  value  made  no  claim  that  any  of  the 


amount  classified  by  Respondent  in  Account  100.5  -^as 
spent  as  a  cost  of  integration  or  for  integration  value!”; 
that  the  amount  so  classifiable  in  Account  100.5  must  be 
found  to  represent  payment  for,  particularly,  “territory, 
franchises,  and  the  elimination  of  competition”  (Opinion, 
pp.  18-23) ;  and  erred  in  making  each  of  its  findings  num¬ 
bered  16  to  28,  inclusive,  insofar  as  any  of  said  findings 
purport  to  determine  that  amounts  so  classifiable  in 

7679  Account  100.5  were  paid  for  the  elimination  of  com¬ 
petition  or  the  threat  of  competition,  for  territory  or 

territorial  rights,  for  protection  against  territorial  En¬ 
croachment  or  franchise  rights  or  good  will,  or  going  con¬ 
cern  values  as  they  existed  merely  in  the  hands  of  tjie 
vendors  in  contrast  to  values  arising  from  the  improved 
service  and  greater  efficiency  and  economy  resulting  fropa 
creation  of  the  new  integrated  system,  or  were  paid  for 
the  privilege  of  engaging  in  the  electric  utility  business  in 
particular  areas  with  prospects  of  high  profits  or  excessiye 
earnings,  and  Applicants  assign  the  making  of  each  of  su<^h 
findings  or  holdings  as  error.  Said  holdings  and  findings 
and  each  of  them  are  arbitrary,  capricious  and  are  unsup¬ 
ported  by  substantial  evidence.  Said  findings  or  holdings 
and  each  of  them  are  contrary  to  the  evidence  in  that  they 
disregard  and  run  counter  to  the  facts  that  the  only  good 
evaluation  of  the  new  integrated  system  of  Respondent  in 
connection  with  which  such  costs  were  incurred  was  and  is 
an  overall  evaluation,  that  the  new  integrated  system  could 
not  have  been  created  without  incurring  such  costs  and  that 
they  resulted  in  benefits  to  consumers  and  the  public  inter¬ 
est;  and  further,  that  they  ignore  the  jurisdiction  of  the 
State  Commission,  its  responsibilities  and  authority  in 
respect  to  local  and  intrastate  service  and  local  publip 
benefits  and  the  findings  and  actions  of  the  State  Commis¬ 
sion  which  conclusively  establish  such  costs  as  valid  book 
assets  representing  benefits  to  Arkansas  consumers, 

7680  as  set  forth  or  referred  to  in  paragraphs  8,  9  and  10 
hereof  and  as  shown  in  said  Commission’s  Order  of 

June  24,  1944  (Exhibit  5  in  evidence).  The  said  finding^ 
or  holdings,  as  related  to  Respondent’s  general  corporate 
accounts,  are  in  excess  of  the  authority  granted  the  Coup- 
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mission  by  the  Act  and  in  disregard  of  the  limitations  im¬ 
posed  upon  its  authority  by  the  proviso  clause  in  Section 
301(a)  of  said  Act. 

7.  The  Commission  erred  in  holding  (Opinion,  p.  22) 

that  at  the  time  of  acquisition  the  Little  Bock  properties  i  < 
were  interconnected  with  the  Couch  properties  without 
further  finding  that  no  substantial  degree  of  interconnec¬ 
tion  or  of  possible  integrated  operations  was  shown  and 
that  it  did  not  appear  that  either  system  was  benefiting 
or  would  benefit  materially  therefrom.  The  said  holding,  , 
without  such  further  finding,  is  unsupported  by  substantial  (  4 
evidence  and  is  misleading. 

8.  The  Commission  erred  in  failing  to  find  that  Respond¬ 
ent  is  a  public  utility  under  the  laws  of  the  State  of  Arkansas 
and  as  such  is  subject  to  the  comprehensive  jurisdiction  of 

the  Arkansas  Public  Service  Commission,  the  agency  of  * 
said  State  having  regulatory  jurisdiction  over  electric 
utilities  doing  business  in  that  State;  that  the  State  of 
Arkansas  has  delegated  to  said  State  Commission  power 
to  establish  a  uniform  system  of  accounts  to  be  kept  by 
electric  public  utilities  subject  to  its  jurisdiction,  to  pre¬ 
scribe  the  manner  in  which  such  accounts  shall  be 
7681  kept  and  to  supervise  its  accounting  and  the  keeping  v 
of  its  books  and  records;  to  authorize  and  approve 
the  issuance  of  securities;  to  determine  the  adequacy  of 
service;  to  grant  or  withhold  certificates  of  convenience 
and  necessity  for  new  construction  and  operation;  to  fix 
rates  of  depreciation  and  require  adequate  depreciation 
reserves;  and  to  determine  and  fix  the  rates  and  charges  „ 
for  electric  service  furnished  in  Arkansas  and,  in  behalf 
of  its  authority  and  responsibility  with  respect  to  rates 
and  revenues,  to  determine  the  values  and  benefits  result¬ 
ing  from  the  investments  of  Respondent  and  the  nature  and 
value  of  its  book  assets.  Said  facts  conclusively  establish 
the  authority  of  the  State  Commission  as  the  sole  judge  of 
the  supporting  values  of  costs  incurred  to  provide  benefits 
to  Arkansas  consumers  and  in  respect  to  local  and  intra¬ 
state  benefits.  The  failure  to  make  such  findings  or  to 
rule  upon  each  of  Petitioner’s  requested  findings  num- 
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bered  24  to  26,  inclusive,  is  arbitrary  and  without  observ¬ 
ance  of  procedure  required  by  law. 

I 

9.  The  Commission  erred  in  failing  to  find  tha^  Re¬ 
spondent’s  operations  as  an  electric  public  utility  are  pri¬ 
marily  those  of  a  local  enterprise  and  of  local  and  intra¬ 
state  character  and  that  Respondent  derives  substantially 
all  of  its  revenues  from  rates  under  state  jurisdiction;  and 
erred  in  failing  to  adopt  or  make  Petitioner’s  requested 
findings  numbered  17  to  20,  inclusive,  and  23  or  the  sub¬ 
stance  thereof.  The  substance  of  each  of  said  re- 

7682  quested  findings  is  supported  by  undisputed  testi¬ 
mony  and  is  material  to  petitioner’s  claims  and  con¬ 
tentions.  The  failure  to  make  such  findings  or  to  rule 
thereon  is,  as  to  each  of  them,  arbitrary  and  capricious 
and  without  observance  of  procedure  required  by  lawl 

10.  The  Commission  erred  in  failing  to  find  that  the  State 
Commission  has  had  and  exercised  comprehensive  juris¬ 
diction  over  Respondent’s  business  and  affairs,  including 
its  wholly  local  gas,  steam  heat  and  transportation  utility 
services  over  which  this  Commission  has  no  jurisdiction, 
and  the  accounting  therefor  since  a  time  prior  to  the  enact¬ 
ment  of  the  Federal  Power  Act;  that  in  the  exercise  of 
such  jurisdiction  the  State  Commission,  after  due  hearing, 
(a)  has  determined  the  amounts  to  be  entered  in  Respond¬ 
ent’s  general  corporate  accounts,  including  the  original 
cost  of  Respondent’s  electric  property  and  the  excesfe  of 
arm’s-length  cost  over  original  cost  to  be  entered  in  Ac¬ 
count  100.5,  (b)  established  a  prudent  investment  rate  base 
for  Respondent’s  electric  property  which  includes  the  said 
sum  of  $1,033,626.13  referred  to  in  paragraph  3  above  in 
the  amount  now  classified  in  Respondent’s  account  1(K).5, 
(c)  provided  for  allowable  earnings  upon  said  rate  b^se, 
which  includes  said  last  mentioned  amounts  as  having 
equal  earning  power  with  any  other  part  of  such  prudent 
investment,  and  (d)  provided  for  future  determination^  of 
rate  base  and  allowable  earnings  from  computations  b^sed 

upon  amounts  shown  in  Respondent’s  general  eor- 

7683  porate  accounts ;  and  further  erred  in  failing  to  Jind 
that  compliance  by  Respondent  with  this  Comipis- 
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sion’s  order  would  operate  automatically,  under  the  terms 
of  the  said  order  of  the  State  Commission,  to  effect  sub¬ 
stantial  reductions  in  Respondent’s  electric  utility  rate 
base  and  allowable  earnings.  This  Commission  erred  in 
failing  to  find,  in  substance,  as  set  forth  in  Petitioner’s 
requested  findings  numbered  27  to  35,  inclusive.  The  Com¬ 
mission  also  erred  in  failing  to  rule  upon  said  requested 
findings  and  each  of  them.  The  failure  of  this  Commission 
to  make  such  findings  or  rulings  is,  as  to  each  of  them, 
arbitrary  and  capricious  and  without  observance  of  pro¬ 
cedure  required  by  law.  The  facts  above  adverted  to  are 
material  and  important  to  any  decision  as  to  the  char¬ 
acter  of  costs  recorded  in  Respondent’s  accounts,  the  nature 
of  assets  represented  thereby  and  the  proper  accounting 
therefor,  considering  particularly  the  obligations  of  ac¬ 
counting  to  record  facts  faithfully  and  to  avoid  causing 
consequential  losses  to  owners  through  rigid  adherence  to 
arbitrary  precedents  in  the  interest  of  assumed  uniformity. 
It  appears  from  the  Opinion,  Findings  and  Order  of  the 
Commission  that  it  has  overlooked  or  disregarded  such 
facts  and  the  effect  thereof  both  in  respect  to  Respondent ’s 
rate  base  and  earnings  and  to  the  issue  of  conflict  in  ac¬ 
counting  jurisdiction  between  the  two  Commissions. 

11.  The  Commission  erred  in  failing  severally  to  find 
that  the  amounts  paid  for  such  intangibles  were 
7684  reasonable,  that  they  were  paid  as  inseparable  parts 
of  purchase  prices  for  systems  which  were  render¬ 
ing  wholly  local  service  and  that  they  were  so  established 
in  Account  100.5  of  Respondent  by  said  State  Commission 
upon  the  finding  of  that  Commission  that  they  were  ex¬ 
pended  pursuant  to  a  plan  to  integrate  local  properties  for 
the  purpose  of  providing  improved  and  more  economic 
service  to  consumers  in  Arkansas;  that  such  expenditures 
were  prudently  made  and  have  resulted  in  commensurate 
public  benefits  to  consumers  in  Arkansas  which  continue 
to  exist ;  and  that  such  investments  have  not  been  recouped 
by  the  Company.  This  Commission  erred  in  failing  to 
find  or  conclude,  in  respect  to  such  determinations  of  the 
State  Commission,  that  the  State  of  Arkansas,  or  its  duly 
authorized  agency,  alone  has  authority  to  judge  the  bene- 
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fits  derived  by  consumers  in  that  State  and  by  the  State 
from  Respondent’s  program  of  integration,  to  determine 
whether  the  amounts  classified  to  Account  100.5  in  respect 
thereof  were  incurred  in  connection  with  local  and  intra¬ 
state  service  and  for  commensurate  benefits  to  local  con¬ 
sumers  and  whether  such  amounts  represent  assets  of  con¬ 
tinuing  value  to  consumers  and  the  public  interest  of  that 
State  and,  in  respect  to  such  jurisdiction,  to  determine  as 
a  matter  of  proper  accounting  whether  such  assets  should 
be  amortized  or  otherwise  written  out  of  capital.  The 
Commission  erred  in  failing  to  adopt  or  make  Petitioner’s 
requested  findings  numbered  36  and  37  and  requested  con¬ 
clusions  numbered  4  and  5  or  to  rule  thereon.  iThe 
7685  failure  of  this  Commission  to  make  said  findings  or 
rulings  is,  as  to  each  of  them,  arbitrary  and  capricious 
and  without  observance  of  procedure  required  by  law.j 

12.  The  Commission  erred  in  making  its  findings  hum- 
bered  13  and  14  and  each  of  them,  and,  in  particular,  efred 
in  finding  that  there  is  no  substantial  evidence  that  any 
part  of  said  amount  of  $5,176,613.91  had  any  relation  to 
any  of  the  integration  value  claimed  by  Respondent  or  as 
to  what  such  integration  value  amounted  to  in  dollar 
amount.  The  determinations  of  the  State  Commission  pre¬ 
viously  referred  to  conclusively  establish  the  existence  of 
such  integration  value,  at  least  in  respect  to  local  and  intra¬ 
state  service,  and  establish  that  the  value  of  such  assejt  to 
Arkansas  consumers  fully  supports  the  amount  recorded  in 
Account  100.5.  The  said  findings  of  this  Commission  and 
each  of  them  are  arbitrary  and  are  unsupported  by  sub¬ 
stantial  evidence. 

13.  The  Commission  erred  in  holding  (Opinion,  p.  24) 
that  investments  so  established  in  the  general  corporate  ac¬ 
counts  of  Respondent  by  the  State  in  the  exercise  of  its 
jurisdiction  are  vastly  inferior  assets,  in  holding  that  the 
existence  of  assets  so  determined  by  the  State  to  be  gpod 
assets  representing  costs  invested  in  the  public  interest  is 
subject  to  severe  economic  hazards  and  in  holding  that  the 
value  of  such  intangible  assets  probably  disappeared  in  the 
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1930’s.  The  Commission  further  erred  in  holding 

7686  that  “it  is  a  general  practice  for  electric  utilities  to 
amortize  or  to  charge  off  intangibles  of  the  nature 

here  under  consideration,”  and  erred  in  holding,  as  is 
impliedly  done  at  page  24  of  its  Opinion,  that  any  such 
practice  is  voluntary.  The  Commission,  in  making  said 
finding,  disregards  the  orders  and  actions  of  the  State  Com¬ 
mission  which  distinguish  the  situation  of  Respondent  and 
its  said  intangibles  from  those  appearing  in  other  cases  or 
in  the  affairs  of  other  companies. 

14.  The  Commission  erred  in  making  its  findings  num¬ 
bered  29  and  30.  Whether  “a  return  in  perpetuity”  upon 
an  investment  was,  or  is,  to  be  anticipated,  misconceives  the 
issue  and  is  not  relevant  to  any  applicable  and  proper  rule 
of  accounting.  The  concept  of  indefinite  life  is  basic  to 
accounting  for  corporate  enterprises.  In  view  of  the 
recognition  given  such  intangibles  by  the  State  as  to  both 
character  and  value,  a  finding  that  they  are  of  limited  rather 
than  indefinite  life  is  unsupported  by  substantial  evidence. 
There  is  no  evidence  in  the  record  that  originally  antici¬ 
pated  earnings  failed  to  materialize,  or  as  to  what  earnings 
were  anticipated  for  any  particular  period.  There  is  no 
support  for  the  assertions,  as  applied  to  issues  in  this  case, 
that  intangibles  disappeared  because  anticipated  earnings 
disappeared,  or  that  superior  earnings  were  anticipated. 

15.  The  Commission  erred  in  making  its  findings  num¬ 
bered  31  to  33,  inclusive,  and  each  of  them,  in  finding 

7687  that  the  intangibles  or  intangible  values  represented 
by  amounts  in  100.5  had  ceased  to  exist  and  do  not 

have  continued  existence,  that  the  order  of  the  Arkansas 
Commission  of  June  24,  1944,  does  not  continue  to  support 
fully  the  asset  value  of  said  intangibles,  that  the  amounts 
so  established  in  said  Account  100.5  by  the  State  Commis¬ 
sion  include  amounts  representing  excess  over  cost  to  Re¬ 
spondent,  that  “amortization  of  intangibles  of  uncertain 
or  indefinite  life,  irrespective  of  whether  they  are  of  con¬ 
tinuing  value  or  existence,  is  in  conformity  with  generally 
accepted  principles  of  accounting,  and  is  necessary  and 
appropriate  for  the  purposes  of  the  Federal  Power  Act” 
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without  distinction  as  to  intangibles  established  as  repre¬ 
senting  investments  made  in  the  public  interest  of  the  State 
and  of  continuing  value  to  the  State  and  its  consumers  by 
proper  authority  of  the  State ;  and  in  finding  that  amortiza¬ 
tion  of  the  amount  of  $5,176,613.91  in  Respondent’s  Ac¬ 
count  100.5  is  in  conformity  with  generally  accepted  prin¬ 
ciples  of  accounting  and  is  necessary  and  appropriate  for 
the  purposes  of  the  Act.  The  Respondent  assigns  as  eitror 
the  attempt  of  the  Commission  to  review,  overrule  and  re¬ 
verse  the  conclusion  and  findings  of  the  State  Commission 
with  respect  to  the  nature  and  character  of  said  items  and 
their  earning  power,  since  they  do  not  pertain  to  licensed 
projects  over  which  the  State  Commission  claims  no  juris¬ 
diction,  but  pertain  to  investments  made  in  acquisition  of 
utitlity  property  used  in  local  service. 

7688  The  making  of  such  holdings  and  findings  is,  a^  to 
each  of  them,  arbitrary  and  capricious,  in  excess  of 
statutory  authority  and  in  disregard  of  the  proviso  elapse 
in  Section  301(a)  of  the  Act  as  related  to  Respondent’s 
general  corporate  accounts  and  is  unsupported  by  substan¬ 
tial  evidence. 

16.  The  Commission  erred  in  holding  that  “the  amortisa¬ 
tion  of  intangibles  is  a  gradual  substitution  of  tangible  as¬ 
sets  for  the  intangible,  assuming  the  enterprise  does  fiot 
have  losses”  without  further  finding  that  compliance  wjth 
this  Commission’s  order  with  respect  to  amortization  woiild, 
under  the  provisions  of  the  said  order  of  the  State  Commis¬ 
sion,  substantially  reduce  both  the  electric  utility  rate  b^se 
and  the  allowable  earnings  of  Respondent  and  vrould,  in 
effect,  require  the  additional  investment  of  $5,176,613.91  in 
the  enterprise  with  no  increase  in  rate  base  consequent 
thereto,  so  that  no  earnings  would  be  allowed  thereon,  tljus 
causing  both  Respondent  and  Electric  irreparable  loss. 

I 

17.  The  Commission  erred  (1)  in  holding  (Opinion,  $p. 
26-28)  that  it  is  proper  for  the  Commission  to  direct  amorti¬ 
zation  of  such  intangibles  without  regard  to  whether  t^ie 
Commission  provides  or  can  provide  for  the  recovery  of 
amortization  charges  from  consumers,  and  (2)  in  holding 
that  Respondent  should  amortize  said  amount  of  $5,176,- 
613.91  in  Account  100.5  in  its  general  corporate  accounts  by 
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equal  monthly  charges  over  a  period  of  twelve  (12) 

7689  years  to  Account  537,  Miscellaneous  Amortization. 

The  Commission  erred  in  holding  that  applicable 
rules  of  accounting  either  require  or  authorize  amortization 
of  amounts  established  by  the  state  in  the  general  corporate 
accounts  of  Respondent  as  a  portion  of  its  prudent  invest¬ 
ment  without  provision  for  recoupment  of  such  prudent  in¬ 
vestment,  for  the  reasons  shown  above  in  Paragraphs  8  to 
14,  inclusive.  The  Commission  erred  in  holding  that  such 
requirements  would  be  in  keeping  with  proper  accounting  if 
the  state  were  to  permit  Respondent  to  continue  to  earn  on 
such  amounts  and  even  upon  such  bases,  erred  in  assuming 
that  it  would  be  proper,  as  related  to  such  general  corporate 
accounts,  to  create  hidden  and  secret  earning  assets  which 
would  cause  such  accounts  and  all  financial  statements  based 
thereon  to  be  false  and  misleading.  Such  amortization 
would  deprive  petitioners,  especially  Electric,  of  their  prop¬ 
erty  in  violation  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States,  would  be  arbitrary,  capricious,  an 
abuse  of  discretion,  in  excess  of  the  jurisdiction  and  author¬ 
ity  of  the  Commission  and  would  violate  the  petitioners’ 
constitutional  and  statutory  rights. 

18.  The  Commission  erred  in  holding  that  the  charges  to 
a  composite  reserve  for  property  retirement  of  $2,366,- 
885.66,  being  part  of  the  difference  between  the  recorded 

cost  of  the  water  and  ice  properties  and  the  amount 

7690  realized  on  their  sale,  violates  the  Commission’s  uni¬ 
form  system  of  accounts  (Opinion,  p.  30)  for  the  rea¬ 
son  that  the  Commission  has  assumed  without  authority  of 
law  (1)  that  its  system  of  accounts  applies  to  Respondent’s 
fundamental  books  of  accounts,  and  (2)  that  it  has  jurisdic¬ 
tion  over  Respondent’s  accounting  for  water  and  ice 
properties. 

19.  The  Commission  erred  in  requiring  the  Respondent  to 
restore  to  its  depreciation  reserve,  as  now  actually  recorded 
upon  its  fundamental  basic  corporate  accounting  records, 
$2,366,885.66  and  to  charge  the  same  to  earned  or  capital 
surplus  for  the  reasons  (1)  the  Commission  erroneously 
disregarded  or  gave  no  effect  to  the  action  of  the  State  Com- 
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mission,  acting  under  specific  authority,  in  approving  the 
entries  which  this  Commission  would  reverse  and  set  ayide ; 
(2)  in  holding  that  power  to  make  such  adjustment  was! con¬ 
ferred  by  Section  301(a)  of  the  Act  and  (3)  the  Commission 
wrongfully  and  erroneously  gave  no  weight  to  applicable 
rules  of  law,  to-wit : 

(a)  that  even  though  the  Congress  grants  power  [over 
Interstate  Commerce  to  a  Commission,  that  fact,  in  the  ab¬ 
sence  of  action  by  the  Commission,  does  not  override  the 
powers  of  the  State  with  respect  to  the  same  subject  master ; 
and  (b)  that  when  the  Commission  enters  such  fieldj  and 
undertakes  to  adjust  or  regulate  the  depreciation  reserve, 
it  must  accept  the  reserve  as  it  is  then  recorded  and  cainnot 
require  adjustments  undoing  what  has  been  doije  by 
7691  the  State  Commission  acting  within  its  lawful  powers. 

Further,  the  Commission,  in  reaching  the  conclusion 
complained  of,  wrongfully  and  erroneously  assumed  that  it 
was  undertaking  to  order  an  accounting  adjustment,  rather 
than  directing  an  adjustment  affecting  the  adequacy  of  the 
reserve.  Such  conclusion  is  arbitrary,  capricious,  an  a!buse 
of  discretion,  not  in  accordance  with  law,  is  contrary  t<j)  the 
Constitution  and  the  statutory  rights  of  the  petitioner^  and 
is  in  excess  of  the  Commission’s  jurisdiction  and  authqrity. 

20.  The  Commission  erred  in  failing  to  find,  in  substance 
as  requested  in  Petitioner’s  proposed  findings  numbered 
38  to  41,  inclusive,  that  it  would  be  contrary  to  accepted 
principles  of  accounting  or  any  proper  or  permissibly  ac¬ 
counting  to  show  a  loss  in  the  basic  corporate  accounts  of 
Respondent  which  has  not  been  suffered,  hence  valid  yosts 
should  be  retained  in  the  accounts  of  Respondent  fintil 
sound  bases  are  established  for  a  determination  that  the 
supporting  values  have  been  lost,  are  being  lost  or  are  likely 
to  be  lost;  that  under  the  facts  shown  in  evidence  thd  Re¬ 
spondent,  if  amortization  were  to  be  ordered,  woulk  be 
entitled  to  a  return  upon  and  a  return  of  the  amount  amor¬ 
tized  and  the  only  regulatory  practice  through  whiclf  the 
respondent  could  secure  a  return  of  and  a  return  o}i  an 
amount  so  to  be  amortized  would  be  through  an  alloWqnce 
therefor  in  rates,  as  a  cost  to  be  recovered  through  revenues. 
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21.  The  Commission  erred  in  holding  (Opinion,  pp.  44-47) 
that  the  conflict  between  it  and  the  State  Commis- 

7692  sion  is  not  a  major  one  but  involves  mere  mechanical 
bookkeeping;  and  that  Respondent’s  surplus  cannot 

exceed  that  determined  by  this  Commission ;  each  of  which 
holdings  is  arbitrary  and  is  not  supported  by  substantial 
evidence. 

22.  The  Commission  erred  in  holding  (Opinion,  pp.  44-47) 
that  it  is  necessary  or  appropriate  to  the  administration  of 
the  Act  that  the  accounts  to  be  kept  pursuant  to  its  require¬ 
ments  must  be  the  general  corporate  accounts  of  Respond¬ 
ent;  and  that  if  accounting  regulations  prescribed  by  this 
Commission  and  the  State  Commission  conflict,  the  regula¬ 
tions  of  this  Commission  are  paramount ;  because  such  hold¬ 
ings  are  in  excess  of  the  authority  granted  the  Commission 
by  the  Act. 

The  Commission  erred  in  failing  to  find  or  conclude :  that 
Respondent  can  have  only  one  set  of  general  corporate  ac¬ 
counts;  that  Respondent,  as  a  creature  of  the  State  of 
Arkansas  and  the  owner  and  operator  of  local  public  utility 
services,  is  required  by  the  laws  of  the  State  of  Arkansas  to 
keep  its  general  corporate  accounts  under  and  by  authority 
of  said  laws  and  as  directed  by  the  State  Commission;  and 
that  this  Commission  is  without  authority  of  law  to  oust  the 
State  Commission  from  jurisdiction  over  Respondent’s  gen¬ 
eral  or  basic  corporate  accounts  and  it  could  not  direct  the 
making  of  entries  therein  which  differ  from  the  entries  made 
under  order  of  the  State  Commission  without  excluding  the 
State  Commission  from  the  exercise  of  its  jurisdiction 
over  such  accounts.  The  Commission  erred  in  failing 

7693  to  find  or  conclude,  in  substance  as  requested  in 
Respondent’s  requested  findings  numbered  43,  44 

and  49  and  requested  conclusions  numbered  2  and  3.  The 
failure  of  the  Commission  to  make  such  findings  or  conclu¬ 
sions  or  to  rule  upon  such  requests  is  arbitrary  and  without 
observance  of  procedure  required  by  law. 

23.  The  Commission  severally  erred  in  making  each  of  its 
findings  3,  4,  5  and  6.  The  facts  found  and  stated  in  said 
numbered  findings  do  not  truly  or  actually  reflect  Respond- 
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cnt’s  position  with  respect  to  sales  of  energy,  its  revenue 
derived  from  wholesale  sales  or  its  revenue  derived  from 
sales  to  consumers  in  Arkansas. 

I 

24.  The  Commission  erred  in  refusing  to  construe  tihe 
proviso  clause  of  301(a)  of  the  Federal  Power  Act  as  Ex¬ 
cluding  from  its  jurisdiction  any  of  Respondent’s  accounts 
and  accounting  records  required  by  the  laws  of  Arkansas  jto 
be  kept  by  and  under  its  authority. 

25.  The  Commission  erred  in  refusing  to  find  and  declare 
that  the  laws  of  the  State  of  Arkansas  require  the  Re¬ 
spondent  to  keep  its  fundamental  and  basic  corporate  Re¬ 
counts  and  records  under  the  supervision,  jurisdiction  afid 
orders  of  the  Arkansas  Commission. 

26.  The  Commission  erred  in  holding,  as  it  did  in  its  find¬ 
ing  numbered  10,  that  it  is  necessary  or  appropriate  for  the 

purposes  of  the  Act  that  the  balance  of  the  fees  now 
7694  recorded  in  Account  107  be  immediately  charged  to 
earned  or  capital  surplus  for  the  reasons  (1)  that  the 
Commission  has  erroneously  assumed  that  it  has  jurisdic¬ 
tion  over  the  Respondent’s  fundamental  and  basic  account¬ 
ing  records;  (2)  that  the  disposition  of  said  amount  as  pro¬ 
vided  by  the  order  of  the  State  Commission  is  not  subject 
to  review  or  reversal  by  this  Commission,  and  (3)  whether 
the  item  goes  out  immediately  or  as  the  State  Commission 
has  ordered  can  have  no  effect  on  the  enforcement  of  the 
Act  or  any  of  its  provisions  and  is  neither  necessary  nbr 
appropriate  for  the  purposes  of  the  Act  and  has  no  relation 
to  the  regulation  of  interstate  commerce.  And,  further¬ 
more,  such  holding  is  arbitrary,  capricious,  an  abuse  of  dis¬ 
cretion;  not  in  accordance  with  law,  and  is  in  excess  qf 
statutory  jurisdiction  and  authority  resting  with  the  Com¬ 
mission. 

27.  The  Commission  severally  erred  in  failing  to  find 
the  ultimate  facts  to  be  as  set  forth  in  each  of  Respondent^ 
requested  findings  numbered  33  to  37,  inclusive,  for  the 
reason  that  each  of  said  requested  findings  are  fully  and 
amply  supported  by  the  facts  and  for  the  reasons  and  upoh 
the  grounds  shown  above  in  paragraphs  8  to  10,  inclusive 
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each  is  material  to  the  issue  raised  by  the  Respondent  in  this 
cause  and  the  failure  to  make  each  of  such  findings  is  arbi¬ 
trary,  capricious,  an  abuse  of  discretion,  contrary  to  con¬ 
stitutional  and  statutory  rights  of  Petitioners  and  each  of 
them,  and  is  without  observance  of  procedure  required 

7695  by  law  and  unwarranted  by  the  facts. 

28.  The  Commission  severally  erred  in  failing  to  make  the 
conclusions,  severally  set  forth  in  each  of  Respondent’s 
requested  conclusions  numbered  1  to  10,  inclusive,  and  12  to 
14,  inclusive,  for  the  reason  that  each  of  said  conclusions  are 
amply  supported  by  the  facts  and  applicable  law,  are  mate¬ 
rial  to  the  issues  in  this  case  and  the  claims  of  the  Respond¬ 
ent,  and  the  failure  to  make  each  of  them  is  arbitrary, 
capricious,  an  abuse  of  discretion,  not  in  accordance  with 
law,  contrary  to  the  constitutional  rights  of  the  Respondent 
and  without  observance  of  procedure  required  by  law. 

29.  The  Commission  severally  erred  in  ordering,  as  it 
did  in  paragraph  (A)  of  its  order  herein;  (a)  that  $1,033,- 
612.13  of  the  amount  of  $1,070,586.13  mentioned  in  said 
paragraph  (A)  be  classified  in  Account  107;  (b)  that  said 
classification  be  recorded  in  Respondent’s  general  corporate 
or  basic  books  of  account  and  (c)  that  it  be  disposed  of  by 
charges  to  earned  or  capital  surplus;  for  the  reasons  sev¬ 
erally  set  forth  above  in  paragraphs  1  to  5,  inclusive,  8  to  10, 
inclusive,  and  22  to  25,  inclusive. 

30.  The  Commission  erred  in  ordering  (paragraph  (A)  of 
its  order)  that  $557,060.43  be  classified  in  Account  107  and 
disposed  of  by  a  charge  to  surplus,  for  the  reasons  set  forth 
above  in  paragraph  26. 

7696  31.  The  Commission  erred  in  ordering,  as  it  did 
in  paragraph  (B)  of  its  order  herein,  that  the  Re¬ 
spondent  amortize  $5,176,613.91,  now  recorded  in  its  gen¬ 
eral  corporate  or  basic  books  of  account  in  Account  100.5, 
by  equal  monthly  charges  over  a  period  of  twelve  (12) 
years  from  the  date  of  the  issuance  of  this  order  by  charges 
to  Account  537,  for  the  reasons  severally  set  forth  above 
in  clauses  (4),  (5)  and  (6)  of  paragraph  2  and  paragraphs 
numbered  6  to  17,  inclusive,  and  20  to  25,  inclusive. 
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32.  The  Commission  erred  in  ordering,  as  it  did  in  para¬ 
graph  (C)  of  its  order,  that  the  Respondent  correct  in  its 
general  corporate  or  basic  books  of  accounts  its  charg4  of 
$2,366,885.66  by  increasing  the  depreciation  reserve  for 
electric  plant  and  charging  the  same  amount  to  earned  Sur¬ 
plus  or  capital  surplus  for  the  reasons  (1)  that  the  C6m- 
mission  has  no  jurisdiction  or  regulatory  powers  olver 
Respondent’s  general  corporate  or  basic  books  of  account, 
with  the  exception  of  entries  pertaining  to  licensed  projects ; 
(2)  that  said  books  of  account,  under  the  terms  of  the  Act 
and  by  reason  of  the  requirement  of  the  Arkansas  law,  ipust 
be  kept  by  and  under  the  authority  of  that  State  with  the 
exception  aforesaid;  (3)  that  the  State  Commission  lias 
jurisdiction  and  regulatory  powers  over  said  books  of 
account  and  the  entries  therein  with  the  exception  afore¬ 
said;  (4)  that  the  amount  pertains  to  the  sale  of  water  and 
ice  properties  over  which  the  Commission,  in  any  event,  lias 
no  jurisdiction;  (5)  the  charge  sought  to  be  corrected 
7697  by  the  order  complained  of  was  approved,  by  tbe 
State  Commission  at  a  time  when  it  had  full  ind 
complete  power  and  jurisdiction  over  the  depreciation 
reserve  or  the  reserve  for  property  retirement  of  (the 
Respondent  and  said  approval  by  the  State  Commission 
became  effective  to  the  same  extent  and  in  the  same  manner 
as  would  a  State  statute;  (6)  that  this  Commission  has  no 
power  or  authority  to  review,  revoke  or  repeal  an  effective 
Act  or  order  theretofore  made  by  the  State  Commissipn; 
(7)  that  paragraph  (C)  of  the  order  herein  affects  the  re¬ 
serve  of  the  Respondent  and  the  Commission  has  not  pro¬ 
ceeded  with  respect  to  the  reserve  as  required  by  Section 
302(a)  of  the  Act;  (8)  that  the  Commission  has  no  poorer 
to  reverse  or  set  aside  any  charges  or  credits  to  the  reserves 
made  before  the  effective  date  of  its  order;  (9)  that  {he 
order  of  the  Commission  cannot  retroactively  affect  the 
reserve  but  must  operate  thereon  prospectively,  and  for  the 
further  reason  that  paragraph  (C)  is  arbitrary,  capricious, 
an  abuse  of  discretion,  is  not  in  accordance  with  law,  is  con¬ 
trary  to  the  constitutional  right  of  the  Respondent,  exceeds 
statutory  jurisdiction  and  powers  of  the  Commission  and 
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was  issued  without  observance  of  procedure  required  by 
law. 

33.  The  Commission  erred  in  failing  to  find,  in  substance 
as  requested  in  petitioners’  proposed  finding  No.  50  that 

the  State  Commission,  since  including  said  $6,247,- 

7698  200.04  in  Respondent’s  rate  base,  has  approved  the 
issuance  by  Respondent  of  more  than  $45,000,000  of 

securities  upon  the  basis  of  that  Commission’s  said  findings 
as  to  the  prudent  investment  in  Respondent’s  electric  sys¬ 
tem  and  of  supporting  values ;  and  erred  in  failing  to  find 
that  this  Commission  is  not  authorized  by  law  to  destroy  or 
impair  the  values  of  any  such  securities  by  mechanical  book¬ 
keeping  requirements. 

34.  The  Commission  erred  in  failing  to  find  that  the 
making  of  the  adjustments  ordered  by  the  Commission  in 
the  general  corporate  accounts  of  Respondent,  under  the 
circumstances  shown  in  the  record  of  this  proceeding,  have 
no  relation  to  the  regulation  of  interstate  commerce  and, 
therefore,  are  in  excess  of  the  authority  granted  the  Com¬ 
mission  by  the  Act. 

35.  Petitioners  hereby  incorporate  hv  reference  their 
briefs  and  reply  brief,  filed  in  this  proceeding,  as  a  part  of 
and  in  support  of  this  Application  and  refer  to  said  briefs 
for  more  particular  statements  with  respect  to  the  issues 
herein  presented. 

Wherefore,  petitioners  respectfully  request  that  the  Com¬ 
mission  grant  a  rehearing  in  respect  to  the  above-entitled 
proceeding;  that  the  opinion,  findings  and  order  adopted, 
made  and  entered  in  said  proceeding  be  abrogated;  that 
the  specific  findings  and  conclusions  requested  in  the  peti¬ 
tioners’  briefs  and  at  R.  4958-4961  in  this  proceed- 

7699  ing  be  made  and  adopted;  that  the  Commission’s 
Order  herein  be  stayed  until  a  reasonable  time  after 

the  Commission  shall  have  acted  upon  this  application  for 
rehearing  and  that  the  petitioners  be  granted  such  other 
and  further  relief  as  may  seem  just  and  proper  in  the 
premises. 

(Tr.  V.  23,  p.  7673). 

•  •••••• 


Petition  for  Rehearing  of  Arkansas  Public  Service  CpM- 
mission — Filed  March  16  ,1949 

7202  Petition  of  Arkansas  Public  Service  Commission, 

Intervenor  for  Rehearing 

Arkansas  Public  Service  Commission  (herein  called  the 
“State  Commission”),  being  aggrieved  by  the  Order  in  this 
proceeding  dated  as  of  February  10,  1949,  but  issued  Feb¬ 
ruary  15,  1949,  and  the  Opinion  No.  174  and  further  tend¬ 
ings  on  which  said  Order  is  based,  hereby  applies  fot  a 
rehearing  pursuant  to  the  provisions  of  Section  313  (aj  of 
the  Federal  Power  Act.  The  specific  grounds  upon  which 
this  Petition  is  based  are  as  follows : 

i 

I 

The  Federal  Power  Commission  (herein  sometimes  cabled 
the  “Federal  Commission”)  has  made  a  fundamental  and 
basic  error  in  that  it  failed  to  recognize  in  its  Order  that 
the  primary  purpose  of  utility  regulation  is  to  control  those 
franchise  or  contract  functions  of  utility  operation  in  which 
the  public  has  a  primary  and  direct  interest,  namely,  the 
rates  charged  and  the  services  rendered.  Since  both  of 
these  functions  are  regulated  solely  by  the  State  Comniiis- 
sion,  it  must  of  necessity,  control  the  means  by  which  this 
regulation  is  accomplished,  namely,  corporate  accounting. 

The  attaining  of  the  resultant  regulation  must  th^re- 
7703  fore  outweigh  attempts  to  conform  the  means  (in  this 
case  corporate  accounting)  to  statistical  “pattern” 
or  so-called  “generally  accepted  principles  of  accounting”. 
The  failure  of  the  Federal  Commission  to  recognize  the 
above  and  make  findings  compatible  therewith  is  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  ac¬ 
cordance  with  law,  and  is  without  observance  of  procedure 
required  by  law. 

n  ! 

I 

The  Federal  Commission  erred  in  failing  to  find  that  Re¬ 
spondent’s  properties,  operations  and  revenues  are  pre¬ 
dominantly  and  basically  local  in  substance  as  requested 
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in  Respondent’s  requested  findings  numbered  17  to  20,  in¬ 
clusive,  adopted  by  the  State  Commission  which  are  as 
follows : 

“17.  Less  than  2%  of  all  of  Respondent’s  electric  prop¬ 
erty,  measured  by  its  original  cost,  is  used  exclusively  for 
the  delivery  of  electric  energy  sold  at  wholesale  for  resale 
(T.  259). 

“18.  Less  than  10%  of  Respondent’s  gross  revenue  is 
realized  from  its  sale  of  energy  at  wholesale  for  resale  (T. 
260). 

“19.  More  than  98%  of  Respondent’s  electric  facilities 
are  used  in  the  generation,  transmission,  and  distribution 
of  electric  energy  sold  and  delivered  to  consumers  in 
Arkansas  (T.  259). 

“20.  More  than  90%  of  Respondent’s  gross  electric  reve¬ 
nue  is  realized  from  electric  energy  sold  and  delivered  to 
consumers  in  Arkansas  (T.  1003).” 

7704  The  State  Commission  severally  assigns  the  failure 
of  the  Federal  Commission  to  find  the  ultimate  facts 
as  to  each  such  matter  or  to  rule  upon  each  said  requested 
finding  as  error.  The  failure  of  the  Federal  Commission 
to  make  such  findings  is  arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in  accordance  with  law,  and  is 
without  observance  of  procedure  required  by  law. 

Ill 

The  Federal  Commission  erred  in  failing  to  find  as  to  the 
comprehensive  jurisdiction  of  the  State  Commission,  in 
substance  as  requested  in  Respondent’s  requested  findings 
numbered  24  to  33,  inclusive,  which  were  adopted  by  the 
State  Commission,  and  in  the  State  Commission’s  initially 
requested  conclusions  numbered  2  and  3,  and  in  the  re¬ 
quested  findings  numbered  1  and  3  filed  with  its  exceptions 
to  the  report  of  the  Presiding  Examiner.  The  State  Com¬ 
mission  severally  assigns  the  failure  of  the  Federal  Com¬ 
mission  to  find  the  ultimate  facts  as  to  each  such  matter  or 
to  rule  upon  each  said  requested  finding  as  error.  The 
failure  of  the  Federal  Commission  to  make  such  findings  is 


arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law,  and  is  without  observance  |  of 
procedure  required  by  law. 

IV 

The  Federal  Commission  erred  in  failing  to  find  as  to  the 
State  Commission’s  authorization  of  security  issues  based 
upon  the  amounts  established  in  the  general  corporate  ^nd 
basic  books  of  account  of  Respondent,  as  requested  in  ^ts 
(the  State  Commission)  requested  finding  numbered 
7705  4  filed  with  its  exceptions  to  the  report  of  the  Presid¬ 
ing  Examiner.  The  State  Commission  assigns  the 
failure  of  the  Federal  Commission  to  find  the  ultimate  fa<jjts 
as  to  each  such  matter  or  to  rule  upon  each  said  requested 
finding  as  error.  The  failure  of  the  Federal  Commissipn 
to  make  such  findings  is  arbitrary,  capricious,  an  abuse  |of 
discretion,  or  otherwise  not  in  accordance  with  law,  and  is 
without  observance  of  procedure  required  by  law. 


The  Federal  Power  Commission  has  acted  contrary  to 
law  and  without  authority  of  law  in  directing  the  reclassifi¬ 
cation  and  disposition  of  amounts  as  provided  by  the  terms 
of  sub-paragraphs  (A),  (B)  and  (C)  of  said  Order  in  the 
general  corporate  or  basic  books  of  account  of  Respondent. 
Said  provisions  of  the  Order  which,  by  their  terms,  wou)d 
require  Respondent  to  alter  its  general  corporate  or  bas^c 
books  of  account  as  now  kept  at  the  direction  and  under  tlje 
supervision  of  the  State  Commission  and  to  make  entries  in 
said  accounts  which  conflict  with  the  amounts  established 
therein  by  the  State  Commission,  are  without  authority  Qf 
law  and  are  contrary  to  law  (a)  because  of  the  effect  c|f 
the  proviso  clause  in  Section  301(a)  of  the  Federal  Power 
Act  and  (b)  because  of  the  requirements  of  the  Arkansas 
laws  as  applied  to  accounts  kept  under  the  direction  of  the 
State  Commission,  (c)  because  of  the  authority  of  the  Stalje 
Commission  to  determine,  for  general  corporate  purpose^, 
the  costs  of  the  property  of  an  electric  public  utility  devoted 
primarily  to  local  and  intrastate  service,  (d)  are  not 
7706  supported  by  substantial  evidence,  and  (e)  becausje 
of  the  nature  and  requirements  of  accounting  and 
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the  effect  which  proper  accounting  must  give  the  cost  deter¬ 
minations  of  the  State  Commission.  The  State  Commission 
severally  assigns  each  of  said  sub-paragraphs  (A),  (B)  and 
(C)  of  the  Order  as  error,  for  the  reasons  aforesaid,  and 
because  they  are  arbitrary,  capricious,  an  abuse  of  discre¬ 
tion,  or  otherwise  not  in  accordance  with  law,  and  are  with¬ 
out  observance  of  procedure  required  by  law. 

VI 

The  Federal  Commission  erred  in  the  holdings  in  said 
Opinion  that  the  accounts  kept  pursuant  to  its  requirements 
must  be  the  fundamental  or  basic  corporate  accounts  of 
Respondent  and  that,  in  case  of  conflict,  the  jurisdiction  of 
the  Federal  Commission  is  paramount  so  as  to  exclude  the 
State  Commission  from  the  exercise  of  jurisdiction  over 
such  general  corporate  and  basic  books  of  account  and  so 
as  to  preclude  the  State  Commission,  acting  solely  in  the 
exercise  of  state  authority  and  not  specifically  overridden 
by  the  Federal  Power  Act  over  a  corporation  organized  and 
operating  within  its  jurisdiction,  from  preventing  the  re¬ 
cording  or  ordering  the  disposition  of  inflationary  items  in 
the  accounts  of  such  corporator  Such  holdings  of  the  Fed¬ 
eral  Commission  ignore  the  comprehensive  jurisdiction  of 
the  State  Commission,  the  predominantly  and  basically  local 
character  of  Respondent’s  electric  properties,  operations 
and  revenues,  its  regulation  of  the  non-electric  utility  opera¬ 
tions  of  Respondent,  the  public  interest  of  Arkansas  requir¬ 
ing  the  state  to  exercise  jurisdiction  over  the  general 
7707  corporate  or  basic  books  of  account  of  Respondent 
in  the  regulation  of  its  rates,  issuance  of  securities 
and  other  aspects  of  such  public  interest,  the  actual  exer¬ 
cise  by  the  State  Commission  of  such  jurisdiction,  and  the 
effect  of  the  proviso  clause  in  Section  301  (a)  of  the  Federal 
Power  Act.  The  Federal  Commission  erred  in  failing  to 
adopt  the  findings  or  conclusions  set  forth  in  Respondent’s 
requested  conclusions  numbered  1  to  5,  inclusive,  adopted 
by  the  State  Commission.  The  failure  to  adopt  each  of 
said  conclusions  is  arbitrary,  an  abuse  of  discretion,  con¬ 
trary  to  the  constitution,  statutes  and  statutory  rights,  and 
without  observance  of  procedure  required  by  law. 
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VII 

The  Federal  Commission  erred  in  its  holding  that  the 
exercise  of  jurisdiction  over  the  general  corporate  or  bhsic 
books  of  account  of  Respondent  by  the  State  Commission, 
as  provided  in  its  Orders  (Exhibit  5  in  evidence)  and  by 
the  Federal  Commission  as  provided  in  its  Order  da£ed 
February  10,  1949,  present  no  fundamental  accounting 
problems  and  represent  merely  matters  of  mechanical  book¬ 
keeping  (Opinion,  pp.  44-45).  Such  holding  disregards  the 
essential  nature  and  primary  purposes  of  accounting,  the 
importance  thereof  in  relation  to  the  issuance  of  securities 
subject  to  the  jurisdiction  of  the  State  Commission  and  to 
the  regulation  of  Respondent’s  rates  and  services,  which 
are  primarly  local  and  intrastate,  by  the  State  Commission. 
Such  holding  is  arbitrary,  an  abuse  of  discretion,  contrary 
to  statutes  and  unsupported  by  any  substantial  evidence. 

7708  VIII  | 

The  Federal  Commission  erred  in  failing  to  find  that  j;he 
Respondent  can  have  only  one  set  of  general  corporate  or 
basic  books  of  account,  and  further  to  find  that  if  the  amount 
now  established  in  Account  100.5  should  be  charged  out  of 
the  accounts  while  such  amount  is  included  in  Respondent’s 
prudent  investment  rate  base  and  Respondent  is  earning  a 
reasonable  return  thereon,  said  amount  would  become  a 
concealed  or  secret  asset  not  reflected  in  the  general  corpo¬ 
rate  or  basic  books  of  account;  would  cause  Respondent’s 
accounting  to  distort  the  facts,  and  render  all  financial  state¬ 
ments  based  on  said  accounts  as  proposed  to  be  adjusted 
by  the  Federal  Commission  false,  misleading  and  confusing. 
The  failure  to  make  such  findings  is  arbitrary,  capricious, 
an  abuse  of  discretion,  is  without  observance  of  procedure 
required  by  law  and  is  unsupported  by  substantial  evidence. 

IX 


The  Federal  Commission  erred  in  failing  to  find  that  En¬ 
forced  compliance  with  its  said  Order  by  Respondent  will 
impede  and  interfere  with  the  regulation  of  Respondent  by 
the  State  Commission  in  respect  of  the  public  interest  of 


the  State,  in  substance  as  set  forth  in  the  State  Comrpis- 
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sion’s  initially  requested  finding  numbered  3  and  conclu¬ 
sions  numbered  2  and  3,  and  in  its  requested  findings  num¬ 
bered  5,  6,  7,  8  and  9  as  filed  with  its  said  exceptions.  The 
State  Commission  severally  assigns  the  failure  of  the  Fed¬ 
eral  Commission  to  find  the  ultimate  facts  as  to  each  such 
matter  or  to  rule  upon  each  said  requested  finding  as 

7709  error,  and  each  such  failure  is  arbitrary,  an  abuse 
of  discretion  and  is  without  observance  of  procedure 

required  by  law. 

X 

The  Federal  Commission  erred  in  its  holding  (Opinion, 
pp.  18  and  23)  that  amounts  now  established  in  Respond¬ 
ent’s  general  corporate  and  basic  books  of  account  in 
Account  100.5  represent,  as  book  assets,  costs  of  “the  elimi¬ 
nation  of  competition  keeping  other  holding  companies  out 
of  the  general  service  area,  obtaining  franchises,  obtaining 
territorial  rights  and  generally  for  the  opportunity  of  mak¬ 
ing  high  profits”;  and  in  making  its  further  findings  num¬ 
bered  16  to  28,  inclusive,  and  31  to  like  effect  and  to  the 
effect  that  such  intangible  values  ceased  to  exist,  in  the  face 
of  the  determinations  of  the  State  Commission  set  forth  in 
Exhibit  5  in  evidence.  Said  holdings  and  findings  fail  to 
accredit  the  authority  of  the  State  Commission,  and  of  the 
State  Commission  alone,  to  determine  the  asset  values  ac¬ 
quired  by  Respondent,  by  means  of  such  investments,  for 
the  purposes  of  Respondent’s  local  and  intrastate  service, 
the  benefits  to  local  and  intrastate  consumers  and  to  the 
state,  the  extent  to  which  such  values  support  recorded  costs 
and  the  continued  existence  thereof.  Accordingly,  the  State 
Commission  severally  assigns  each  said  holding  and  finding 
of  the  Federal  Commission  as  error,  insofar  as  such  hold¬ 
ings  and  findings  may  be  deemed  to  relate  to  or  purport  to 
review  and  alter  the  amounts  of  costs  established  in  said 
Account  100.5  by  the  State  Commission  in  the  exercise  of 
its  jurisdiction  and  pursuant  to  the  proviso  clause  of 

7710  Section  301  (a)  of  the  Federal  Power  Act,  and  each 
said  holding  and  finding  is  arbitrary,  capricious,  an 

abuse  of  discretion  and  is  made  without  observance  of  pro¬ 
cedure  required  by  law. 


The  Federal  Commission  erred  in  failing  (1)  to  find  the 
ultimate  facts  to  be  as  set  forth  in  the  State  Commission’s 
initial  requested  conclusion  numbered  5,  and  (2)  upon 
grounds  of  comity,  to  avoid  interference  with  the  execution 
of  the  regulatory  policies  of  the  State  Commission  as  re¬ 
flected  in  its  Order  of  June  24,  1944,  and  its  authorization 
of  the  outstanding  securities  of  Respondent  by  leaving  un¬ 
disturbed  the  general  corporate  and  basic  books  of  account 
so  established  and  supervised  by  the  State  Commission. 
The  State  Commission  assigns  as  error  the  failure  to  find 
as  requested  in  its  conclusion  numbered  5  and  the  failure 
to  avoid  interference  with  the  State  Commission’s  regula¬ 
tory  policies  as  errors  and  each  such  failure  is  arbitrary, 
capricious,  an  abuse  of  discretion,  and  without  observance 
of  procedure  required  by  law. 

XII 

i 

The  State  Commission  excepts  to  the  Order  of  the  Federal 
Commission  in  its  entirety,  because  the  effect  of  said  Order, 
if  enforced  and  when  viewed  as  a  whole,  would  permit  the 
Federal  Commission  to  do  by  indirection  what  it  obviously 
and  admittedly  is  not  empowered  to  do  by  statute;  that  is, 
to  find  and  fix  value,  under  the  guise  of  uniform  accounting, 
for  utility  property  devoted  to  local  use,  over  which  the 
Federal  Commission  has  no  jurisdiction,  thereby  in- 
7711  directly  affecting  control  of  rates  and  services  j  to 
ultimate  consumers.  Such  Findings  and  Order]  is 
arbitrary,  an  abuse  of  discretion,  not  otherwise  in  accord¬ 
ance  with  law,  and  is  without  observance  of  procedure  re¬ 
quired  by  law. 

Wherefore,  this  applicant  respectfully  requests  that  a 
rehearing  be  granted  in  respect  to  the  above  entitled  pro¬ 
ceeding  and  that  the  said  Opinion,  Findings  and  Order 
entered  in  said  proceeding  be  abrogated  and  set  aside. 
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Order  of  Federal  Power  Commission  Denying  Petitions 
for  Rehearing — Issued  March  30,  1949 

7715  Order  Denying  Rehearing 

On  March  16,  1949,  Arkansas  Power  &  Light  Company 
and  Arkansas  Public  Service  Commission,  Intervenor,  each 
filed  an  application  for  a  rehearing  of  the  Commission’s 
Opinion  No.  174  and  order  issued  on  February  15,  1949, 
in  this  matter. 

The  Commission  finds: 

The  assignments  of  error  and  grounds  for  rehearing 
set  out  in  such  applications  do  not  raise  any  questions 
of  fact  or  of  law  which  have  not  been  previously  con¬ 
sidered  by  the  Commission,  or  warrant  abrogation  or 
modification  of  said  opinion  and  order. 

The  Commission  orders: 

The  aforementioned  applications  for  rehearing  of  Ar¬ 
kansas  Power  &  Light  Company  and  Arkansas  Public 
Service  Commission,  and  each  of  them,  be  and  the  same 
are  hereby  denied. 

(Tr.  V.  23,  p.  7715). 

•  •••••• 

1  BEFORE  THE  FEDERAL  POWER  COMMISSION 

Docket  No.  IT-5829 

In  the  Matter  of  Arkansas  Power  &  Light  Company 

Hearing  Room,  Federal  Power  Commission,  Hurley- 
Wright  Building,  1800  Pennsylvania  Avenue,  N.  W.,  Wash¬ 
ington,  D.  C.,  Wednesday,  February  18,  1948. 

The  above-entitled  matter  came  on  for  hearing  pur¬ 
suant  to  notice  at  10 :00  o  ’clock  a.  m. 

Before  George  T.  Liddell,  Presiding  Examiner 

Appearances : 

P.  A.  Lasley,  512  Pyramid  Building,  Little  Rock,  Arkan¬ 
sas,  appearing  for  the  Arkansas  Power  &  Light  Company. 
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Gordon  E.  Young,  806  Simmons  Building,  Pine  Bluff, 
Arkansas,  appearing  for  the  Arkansas  Power  &  Light 
Company. 

Sidman  I.  Barber,  Two  Rector  Street,  New  York.  N.  Y., 
appearing  for  Arkansas  Power  &  Light  Company  and 
Electric  Power  &  Light  Corporation. 

Charles  C.  Wine,  Chairman,  Arkansas  Public  Service 
Commission,  State  Capitol  Building,  Little  Rock,  Arkan¬ 
sas,  appearing  for  the  Arkansas  Public  Service  Commis¬ 
sion. 

Howard  E.  Wahrenbrock,  Assistant  General  Counsel, 
Howell  Purdue  and  Francis  J.  Walsh,  appearing  on  behalf 
of  the  Staff  of  the  Federal  Power  Commission. 

2  Proceedings 

Presiding  Examiner:  The  hearing  will  come  to  oirder 
in  the  matter  of  Arkansas  Power  &  Light  Company,  Docket 
No.  IT-5829.  This  hearing  has  been  convened  pursuant  to 
the  Commission’s  Order  to  show  cause  entered  June  15, 
1943,  and  to  subsequent  orders  entered  in  this  proceeding 
for  determination  of  the  issues  raised  by  such  Orders  by 
the  responses  filed  thereto  and  by  the  several  other  plead¬ 
ings  and  petitions  of  intervention  which  have  been  pled 
with  the  Commission. 

The  Secretary  of  the  Commission  has  certified  to  the 
giving  of  proper  notice  of  the  time  and  place  of  this  hear¬ 
ing  and  I  will  direct  the  reporter  to  incorporate  in  the  Rec¬ 
ord  at  this  point  the  Secretary’s  Certificate  of  Service  of 
Notice,  together  with  the  designation  of  the  Presiding  jEx- 
aminer  by  the  Chairman. 

(The  Certificate  of  Service  of  Notice  is  as  follows:  i 
“Federal  Power  Commission,  Jenuary  9, 1948. 

“In  the  Matter  of  Arkansas  Power  &  Light  Co. 

Docket  No.  IT-5829  ! 

“Memorandum  for  the  Chief  Trial  Examiner: 

“The  record  in  the  Office  of  the  Secretary  shows  tjhat 

I 
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notice  of  the  hearing  scheduled  to  commence  on  February 
18,  1948,  in  the  above-entitled  matter  was  published  in 
the  Federal  Register  on  January  29,  1948,  13,  FR 

3  406  and  was  sent  on  January  23,  1948,  to  the  parties 
and  interested  persons  of  record  and  to  states  or 

other  governmental  authorities  deemed  to  have  an  official 
interest  in  the  proceeding. 

“(Sgd.)  J.  H.  Gutride,  Acting  Secretary”) 

(Designation  of  Presiding  Officer  is  as  follows: 

“Federal  Power  Commission. 

“In  the  Matter  of  Arkansas  Power  &  Light  Company 

Docket  No.  IT-5829 

“Designation  of  Presiding  Officer 

“The  Commission,  by  order  adopted  January  13,  1944, 
as  amended  by  certain  orders  adopted  changing  dates  of 
hearing,  having  directed  that  a  hearing  be  held  in  the  above- 
entitled  matter,  to  convene  at  10:00  o’clock  a.  m.,  on  Feb¬ 
ruary  3,  1948. 

“George  T.  Liddell,  Examiner  is  hereby  designated  to 
preside  at  the  said  hearing. 

“Done  at  Washington,  D.  C.,  this  16th  day  of  January, 
1948,  by  authority  of  the  Commission. 

“(Sgd.)  Nelson  Lee  Smith,  Chairman”) 

4  Presiding  Examiner :  This  is  a  hearing  on  a  Show- 
cause  Order  and  therefore  the  respondent  will  have 

the  right  to  open  and  close.  I  will  follow  that  order  as  a 
matter  of  course,  but  if  counsel  shall  agree  to  changing 
or  modifying  that  Order  of  procedure  from  time  to  time 
as  a  matter  of  expediency,  I  will,  of  course,  adopt  any 
agreed  changes. 

•  •••••• 

70  C.  Hamilton  Moses  was  called  as  a  witness,  and 
after  being  duly  sworn  and  examined,  testified  as 
follows : 


Direct  examination. 


By  Mr.  Lasley: 

Q.  State  your  name  and  address. 

A.  My  name  is  C.  Hamilton  Moses.  I  live  at  1515  Schiller 
Street,  Little  Rock,  Arkansas. 

Q.  What  position  do  you  hold  with  the  Arkansas  Po^er 
&  Light  Company,  the  respondent  here? 

A.  I  am  now  president  and  general  attorney  for  the  com¬ 
pany.  I  have  been  its  attorney  since  the  organization  of 
the  company  in  1926,  and  its  president  since  September 
1941. 

Q.  Prior  to  the  organization  of  the  Arkansas  Power  & 
Light  Company,  were  you  associated  with  any  of  its  prede¬ 
cessors? 

A.  In  early  1919  I  became  the  attorney  for  the  Arkansas 
Light  &  Power  Company  and  remained  with  that  company 
in  that  capacity  until  its  property  was  acquired  by  the 
Arkansas  Power  &  Light  Company. 

Q.  Mr.  Moses,  your  company  is  here  in  response  to  1[he 
show-cause  order  dated  September  18,  1944,  requiring  tljiat 
your  company  do  certain  things  in  connection  with  the  re¬ 
classification  of  your  plant  accounts  and  to  submit  plans  ifor 
the  disposition  of  amounts  classified  by  its  staff  in  certain 
adjustment  accounts? 

71  A.  Yes,  generally,  that  is  correct.  Many  of  tjhe 
items  involved  in  that  original  order  have  been  dis¬ 
posed  of  arid  under  the  stipulation  you  mentioned  in  ijhe 
opening  statement  the  issues  have  been  greatly  narrowed. 

Q.  Mr.  Moses,  for  the  record,  just  what  are  those  issues 
now  involved  as  you  understand  them? 

The  Witness :  As  I  understand  our  present  status,  aside 
from  jurisdictional  and  other  legal  involvements,  the  re¬ 
maining  factual  issues  are :  First,  the  determination  by  tl^is 
Commission  of  the  amounts  properly  includible  in  accourits 
100.5  and  107.  After  taking  into  consideration  the  stipula¬ 
tion,  the  total  excess  over  original  cost  applicable  to  elec¬ 
tric  properties  is  $6,247,200  and  is  now  classified  in  account 
100.5  on  the  books  of  respondent,  in  accord  with  the  orders 
of  our  State  Commission. 

Second,  the  staff  contends  in  the  stipulation  that  there 
are  certain  amounts  previously  charged  off  by  our  compariy 
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in  connection  with  the  sale  and  disposition  of  water  and  ice 
properties,  which  amounts  and  disposition  was  approved 
by  our  Public  Service  Commission  in  June  1944.  It  is  sug¬ 
gested  by  the  staff  that  these  amounts  approximating 
$1,700,000  should  be  restored  to  the  Retirement  Re- 

72  serve  applicable  to  electric  properties. 

Third,  there  is  stipulated  that  certain  adjustments 
in  connection  with  fees  paid  affiliates,  and  certain  licensed 
projects  costs  and  a  slight  adjustment  to  original  cost  be 
acted  upon  by  the  Federal  Power  Commission,  without 
hearings  and  further  evidence.  This  has  not  yet  been  done. 

This  covers  the  factual  issues  now  involved,  except  the 
plan  for  disposition  of  any  amounts  classified  in  the  ad¬ 
justment  accounts. 

Q.  When  and  for  what  purpose  was  the  Arkansas  Power 
&  Light  Company  organized? 

A.  It  was  incorporated  under  the  laws  of  Arkansas  Oc¬ 
tober  2,  1926,  for  the  purpose  of  acquiring  and  operating 
all  of  the  properties  in  Arkansas  then  owned  and  controlled 
by  Electric  Power  and  Light  Corporation,  the  greater  por¬ 
tion  of  which  were  acquired  from  the  Southern  Power  & 
Light  Company. 

73  Q.  Mr.  Moses,  there  has  been  admitted  in  evidence 
as  Exhibit  18  photostatic  copy  of  a  contract  between 

Southern  Power  &  Light  Company  and  Electric  Power  & 
Light  Corporation.  Is  that  the  contract  under  which  Elec¬ 
tric  Power  &  Light  Corporation  acquired  the  property? 

A.  Yes,  this  is  an  exact  copy  of  that  contract. 

Q.  At  the  time  of  the  execution  of  this  contract,  Mr. 
Moses,  what  can  you  say  for  the  electric  development  in 
that  part  of  the  state  of  Arkansas,  namely,  within  the  re¬ 
spondent’s  present  service  area,  at  the  time  of  the  execution 
of  the  contract  marked  Exhibit  18? 

A.  Within  the  area  now  served  by  the  respondent  were 
properties  owned  by  the  Arkansas  Light  and  Power  Com¬ 
pany,  the  Arkansas  Central  Power  Company,  East  Arkan¬ 
sas  Power  &  Light  Company,  the  Pine  Bluff  Company  and 
the  Consumers  Light  and  Ice  Company,  and  interspersed 
throughout  the  same  area  were  a  great  number  of  isolated 
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independent  operations,  and  literally  hundreds  oi 

74  towns  and  communities  without  any  service. 

Arkansas  Central  owned  Little  Rock,  the  capital  pf 
our  state,  which  was  an  isolated  operation.  East  Arkansas 
Power  &  Light  Company  owned  some  half-dozen  small  iso¬ 
lated  operations  in  the  northeastern  part  of  the  area  now 
served  by  the  respondent.  The  Arkansas  Light  and  Pow|er 
Company  owned  various  properties  pretty  well  scattered 
throughout  the  State.  These  properties  were  to  a  limited 
extent  integrated,  that  is,  connected  by  transmission  lines. 
Some  of  them,  however,  were  connected  in  separate  groups. 
The  area  now  served  by  the  respondent  was,  at  that  time, 
not  highly  developed  electrically  and  was  behind  the  devel¬ 
opment  of  many  other  areas  of  the  nation.  Many  of  tjie 
isolated  independent  operations  were  inefficient,  the  opera¬ 
tion  uneconomical,  their  rates  high,  and  services  generally 
poor,  and  in  a  great  many  instances  service  was  only  sup¬ 
plied  for  a  few  hours  in  the  late  afternoon  and  early  eve¬ 
ning.  Many  of  our  good  territories  still  had  no  service 
from  public  utilities. 

Q.  Mr.  Moses,  do  you  have  a  map  of  the  State  of  Arkap- 
sas,  reflecting  the  situation  in  that  state  as  of  January  192b, 
with  respect  to  the  integration  that  had  already  taken  place 
within  the  area  now  served  by  the  respondent,  and  depict¬ 
ing  the  possibilities  of  further  integration? 

A.  Yes,  sir,  I  have  such  a  map. 

75  Q.  Was  this  map  made  at  your  direction  and  under 
your  supervision? 

A.  Yes,  sir. 

Q.  I  notice  in  the  lower  right-hand  corner  of  the  map  a 
statement  reading  ‘  ‘  Existing  isolated  electric  systems  avail¬ 
able  in  Arkansas  for  integration  and  development  Janu¬ 
ary  1,  1925.”  Is  that  what  the  map  purports  to  show, 
or  does  show? 

A.  Yes,  sir. 

Q.  What  do  the  colored  lines  on  this  map  represent? 

A.  Those  lines  represent  the  transmission  lines  which 
had  been  constructed  by  the  Arkansas  Light  &  Power  Com¬ 
pany  for  the  purpose  of  integrating,  to  the  extent  shown  op 
the  map,  the  properties  in  the  towns  and  cities  which  ha|l 
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been  acquired  by  the  Arkansas  Light  &  Power  Company, 
and  for  the  integration  of  such  other  properties  as  conld 
be  acquired.  The  lines  on  the  map  are  a  larger  scale  draw¬ 
ing  of  both  the  green  and  orange  lines  shown  on  the  upper 
right-hand  corner  of  another  map. 

Q.  I  notice  on  the  map  marked  Exhibit  19  for  identifica¬ 
tion  quite  a  number  of  symbols  displayed  in  different 

76  colors  with  different  kinds  of  markings  through  them. 
What  do  they  represent? 

A.  Those  connected  with  the  colored  lines,  with  the  excep¬ 
tion  of  the  symbols  at  Little  Rock,  Sheridan,  Lonoke,  Bear¬ 
den,  and  Atkins,  are  the  towns  owned  and  served  by  the 
Arkansas  Light  &  Power  Company.  Those  now  shown  to  be 
connected  with  the  transmission  lines  were  at  that  time 
independent  isolated  operations.  Little  Rock,  as  I  said  be¬ 
fore,  was  controlled  by  the  Bond  &  Share  group  and  the 
various  and  several  ownerships  of  the  other  isolated  prop¬ 
erties  are  explained  on  the  legend  shown  upon  the  map. 

Q.  The  legend  shown  on  the  map  places  a  symbol  oppo¬ 
site  the  names  of  several  power  and  light  companies.  Will 
you  explain  which  of  these  companies  were  in  early  1925 
controlled  or  owned  by  the  Electric  Power  &  Light  Corpo¬ 
ration,  or  one  of  its  associates  in  the  Electric  Bond  &  Share 
group. 

A.  East  Arkansas  Power  &  Light  Company,  Arkansas 
Central  Power  Company  and  Consumers  Light  &  Ice  Com¬ 
pany. 

77  Mr.  Purdue :  For  clarification,  was  Consumers  Ice 
and  Light  Company  owned  by  the  Bond  and  Share 

System  in  early  1925? 

Mr.  Lasley:  I  think  it  was. 

The  Witness :  I  think  it  was,  Mr.  Purdue. 

Q.  Mr.  Moses,  the  cities  and  towns  indicated  on  the  map 
with  the  small  symbol  shown  in  the  legend  indicate  the  own¬ 
ership  of  those  towns  as  of  April  1,  1925? 

A.  Yes,  sir. 

Q.  I  notice  interspersed  among  the  towns  shown  are  sym¬ 
bols  indicating  many  small  independents.  Who  owned 
those  properties? 


A.  They  were  owned  for  the  most  part  by  people  within 
those  towns. 

Q.  After  execution  of  the  contract  between  Soutta- 

78  ern  Power  and  Light  Company  and  Electric  Powier 
and  Light  Corporation,  dated  April  22,  1925,  pre¬ 
viously  introduced  as  Exhibit  18,  what  happened? 

A.  The  contract  provided  that  the  purchaser  reserved  t}ie 
right  to  make  further  investigation  of  the  properties  of  t}ie 
several  companies  and  the  condition  of  the  several  com¬ 
panies  to  be  acquired  for  the  purpose  of  verifying  the  rep¬ 
resentations  contained  in  the  contract.  Within  the  time 
specified,  this  investigation  was  made  and  the  conditions  6f 
the  contract  were  accepted  by  the  purchaser  and  it  then 
became  final  and  binding. 

During  this  investigation  engineers  of  Electric  Bond  ai^d 
Share  Company  came  into  the  area  and  made  an  inspection 
and  survey  of  the  properties  for  the  purpose  of  determiniiig 
of  what  they  consisted  and  the  feasibility  of  integrating 
all  the  Arkansas  properties,  and  the  properties  in  the  oth^r 
states,  and  also  of  the  integration  of  the  systems  of  the 
three  states.  Generally,  every  step  was  taken  to  determine 
the  wisdom  of  carrying  out  a  plan  of  integration  and  tljie 
construction  necessary  to  complete  such  a  plan,  and  to 
bring  into  the  systems  the  various,  independent  operations 
which  fitted  into  the  plan  of  integration. 

Q.  Do  you  know  the  result  of  this  investigation? 

A.  Yes,  sir.  The  plans  and  ideas  for  the  integration  of 
each  system  and  of  the  three  systems  were  detejr- 

79  mined  to  be  sound. 

Q.  When  was  the  trade  completed  and  the  pur¬ 
chase  price  paid? 

A.  In  July  of  1925. 

Q.  What  occurred  with  respect  to  the  operations  of  these 
properties  upon  the  closing  of  the  contract  of  sale  and  the 
passing  of  the  consideration? 

A.  Mr.  Harvey  Couch  and  his  organization  were  there¬ 
after  generally  in  charge  of  Electric  Power  and  Light  Cor¬ 
poration’s  properties  in  the  three  states.  Electric  fur¬ 
nished  the  funds  and  there  was  begun  an  intensive  prograip 
of  construction,  interconnection  and  integration.  During 
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the  18  months  following  Jnly,  1925,  more  transmission  lines 
were  built  in  Arkansas  and  adjoining  states  than  during 
any  other  similar  period  of  either  states’  history.  During 
this  period  the  Electric  Power  and  Light  Corporation  also 
acquired  other  properties  in  the  three  states  and  was  fast 
carrying  on  an  intensive  program  of  expanding  and  inte¬ 
gration. 

Q.  Has  Arkansas  Power  and  Light  Company  since  its 
organization  carried  out  that  consistent  program  for  inte¬ 
gration  of  the  Arkansas  area? 

A.  Yes,  sir,  it  has. 

80  Q.  Mr.  Moses,  I  hand  you  a  sheet  which  has  been 
marked  for  identification  as  Exhibit  No.  20  and  ask 

you  what  this  sheet  of  paper  is  and  whether  it  was  made  at 
your  direction  and  under  your  supervision. 

A.  Yes,  it  was  made  at  my  direction  and  under  my  super¬ 
vision.  The  sheet  contains  five  maps  of  the  State  of  Ar¬ 
kansas.  Within  those  boundaries  are  shown  by  periods  the 
construction  of  transmission  lines  by  the  Arkansas  Power 
and  Light  Company  and  its  predecessors.  The  maps  on 
the  upper  half  of  the  sheet  show  the  following : 

The  green  lines  on  the  map  to  the  left  show  the  trans¬ 
mission  lines  in  the  area  now  served  by  the  Arkansas  Power 
and  Light  Company,  which  were  constructed  prior  to  1913. 
This  line  between  Rison  and  Fordyce  was  some  12  miles  in 
length. 

The  lines  shown  in  red  on  the  upper  left-hand  map  were 
constructed  by  the  Arkansas  Light  and  Power  Company 
from  1913  to  1920.  Those  shown  in  green  on  the  upper 
right-hand  map  were  constructed  prior  to  1921.  In  fact, 
the  green  lines  shown  on  the  right-hand  map  are  the  same 
as  the  green  and  red  lines  shown  on  the  left-hand 

81  map.  The  red  lines  on  the  right-hand  map  showed 
transmission  lines  constructed  by  Arkansas  Light 

and  Power  Company  between  the  years  1920  and  1925,  and 
graphically  picture  the  progress  made  by  that  company 
toward  acquiring  and  integrating  isolated  units  prior  to 
January  1,  1925. 

The  three  maps  on  the  lower  half  of  the  sheet  set  out  the 
construction  program  for  later  periods.  The  red  lines  on 


each  of  the  maps  represent  the  lines  constructed  during  the 
periods  indicated  by  the  respective  legends  on  each  map. 
The  map  in  the  extreme  lower  right-hand  corner  shows  the 
lines  actually  constructed  and  in  use,  to  and  including  De¬ 
cember  31,  1943,  as  well  as  lines  then  under  construction 

Q.  Do  the  five  maps  shown  upon  the  sheet  marked  Ex¬ 
hibit  20  for  identification  actually  show  the  progress  of 
integration  and  construction  of  transmission  lines  from 
January  1,  1913  to  and  including  December  31,  1943? 

A.  Yes,  sir,  they  do. 

82  Q.  Evidently,  Mr.  Moses,  after  organization,  your 
company  acquired  many  other  indepedent  operations? 

A.  Yes,  sir,  it  did. 

Q.  Were  they  linked  by  newly-constructed  transmission 
lines  into  the  integrated  system? 

A.  Yes,  sir,  they  were. 

Q.  Did  your  company  in  extending  and  building  iits 
transmission  lines,  bring  energy  to  and  begin  serving  com¬ 
munities  not  theretofore  served  with  electric  energy? 

A.  Yes,  sir,  literally  hundreds  of  them. 

Q.  I  hand  you  a  sheet  of  paper  which  has  been  marked 
for  identification  as  Exhibit  No.  21.  According  to  the 
legend  on  this  paper  it  is  a  map  showing  the  towns  and 
communities  which  received  first  electric  service  from 
Arkansas  Power  and  Light  Company,  October  2,  1926  to 
December  31, 1943.  What  does  the  sheet  of  paper  represent 
other  than  its  legend? 

A.  The  legend  is  true  on  the  map.  It  is  a  map  of 

83  the  State  of  Arkansas.  On  this  map  are  located 
numerous  towns  and  communities  which  received 

their  first  electric  service  from  the  Arkansas  Power  apd 
Light  Company  as  the  result  of  the  respondent’s  integra¬ 
tion. 

Q.  Was  this  map  made  at  your  instance  and  under  your 
direction? 

A.  Yes,  sir. 

Q.  Are  we  to  understand  that  the  first  electric  service 
which  came  to  the  communities  indicated  on  the  map  marked 
for  identification  as  Exhibit  21  came  to  them  as  a  result 
of  the  construction  by  your  company  of  its  integrated 
system? 
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A.  Yes,  sir,  that  is  true. 

Q.  Did  any  of  the  communities  shown  on  the  map,  Ex¬ 
hibit  21,  have  any  character  of  electric  service  before  your 
company  brought  it  to  them! 

A.  There  was  no  character  of  public  service.  Many  who 
lived  in  those  towns  had  individual  plants  but  no  other 
form  of  service. 

84  Q.  What  can  you  say  for  the  population  of  those 
towns  ? 

A.  For  the  most  part  the  communities  shown  are  small 
incorporated  towns  and  rural  post  offices  and  trading  cen¬ 
ters.  I  doubt  that  any  of  these  towns  have  a  population 
of  1,000  and  most  of  them  have  less  than  500  inhabitants. 

Q.  Generally  speaking,  were  those  small  independent 
communities  capable  of  supporting  an  electric  plant? 

A.  No,  they  were  too  small.  You  could  not  get  a  sufficient 
number  of  customers  or  sufficient  revenue  to  justify  plants 
in  these  towns.  So  in  order  for  the  customers  in  these 
various  towns  to  receive  service  at  rates  they  could  afford 
to  pay,  there  must  be  some  type  of  transmission  lines  built 
between  these  various  communities  or  they  must  be  tied 
on  to  some  existing  integrated  system  so  that  they  might 
be  served  from  low-cost  generating  plants. 

Q.  Referring  again,  Mr.  Moses,  to  Exhibit  20,  the  sheet 
showing  the  five  maps,  it  appears  that  the  period  of  your 
greatest  construction  was  from  1925  through  1931.  Is  that 
correct  ? 

A.  Yes,  sir ;  that  is  true.  During  that  period  practically 
all  of  the  backbone  of  the  transmission  system,  that  is  the 
110,000  volt  lines,  was  constructed.  The  principal  con¬ 
struction  carried  on  after  that  period  until  the  war  consisted 
of  extending  low  voltage  lines  into  rural  communities 

85  and  small  incorporated  towns. 

Q.  You  have  said  a  great  deal  about  the  integra¬ 
tion  of  the  Arkansas  properties  by  your  company.  What 
can  you  say  about  the  sources  of  power  during  the  period 
of  this  intensive  integration  and  as  of  this  date? 

A.  The  independents  purchased  had  their  own  source 
of  power.  They  were  small  generating  units,  some  of  them 
were  internal-combustion  plants  and  others  steam  plants. 
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A  large  portion  of  these  plants  were  inadequate, 
inefficient  and  their  KWH  cost  was  high,  and  in  some  in¬ 
stances,  prohibitive.  Many  of  them  operated  for  a  few 
hours  during  the  late  afternoon  and  early  evening;  and 
after  acquisition  these  various  small  plants  were  shut  diown 
just  as  rapidly  as  the  construction  of  the  lines  w^uld 
permit.  The  Arkansas  Power  and  Light  rebuilt  a  generat¬ 
ing  plant  at  Little  Rock  and  has  kept  it  and  the  Pine  Bluff 
plant  in  operation. 

The  Little  Rock  plant  is  used  continually  and  the  Pine 
Bluff  plant,  because  of  its  expensive  operation,  is  used 
only  when  needed.  At  the  time  of  the  sale  of  the  Southern 
Power  and  Light  properties  to  the  Electric  Power  and 
Light  Corporation,  the  Sterlington  Steam  Plant  locate^  in 
the  gas  fields  of  Northern  Louisiana  was  under  construc¬ 
tion,  and  was  in  operation  late  in  1925.  While  this  plknt 
was  located  in  Louisiana  it  was  intended  as  a  chief  source 
of  supply  for  the  Arkansas  operations  and  has  bleen 
86  so  used  ever  since  its  completion.  j 

At  the  time  of  its  construction  twenty  years  ago, 
it  was  the  most  modern  and  economic  steam  plant  in  jthe 
nation.  The  properties  in  Louisiana  and  Mississippi,  in¬ 
cluding  those  in  New  Orleans,  were  completely  integrated 
among  themselves  and  with  the  Arkansas  system.  In  Niew 
Orleans  there  are  large  generating  plants.  The  systems 
in  Arkansas,  Louisiana  and  Mississippi  and  New  Orleans 
are  now  generally  known  as  the  ALMNO  System.  The 
operation  of  that  system  is  controlled  from  the  master 
Woodward  substation  in  Pine  Bluff,  Arkansas.  There  a 
dispatcher  keeps  up  with  the  entire  system  demand  in  the 
three  states  and  the  power  locations  and  directs  the  opera¬ 
tion  of  the  several  generating  plants  throughout  the  en¬ 
larged  system.  He  begins  operating  with  the  plants  of 
lowest  cost  and  as  the  demand  increases,  the  high  cqst 
plants  are  brought  into  operation.  The  Arkansas  Com¬ 
pany  owns  two  hydro  projects  on  the  Ouachita  River,  one 
of  which  was  placed  in  operation  early  in  1925  and  the 
other  in  1932.  Except  during  periods  of  high  water,  those 
plants  are  used  for  peaking  purposes  and  as  standby. 
The  company  has  contracted  for  a  portion  of  the  power 
generated  by  the  Memphis  Generating  Company.  Its  plant 
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is  located  at  Memphis  and  has  a  55,000  KW  capacity,  35,000 
KW  of  which  is  delivered  to  our  company,  and  a  maximum 
of  20,000  KW  of  the  plant’s  capacity  is  delivered  to  the 
TYA.  The  TVA  is  obligated  to  deliver  to  us  15,000 

87  KW.  Our  company  and  TYA  have  exchanged  large 
amounts  of  power  during  the  past  few  years.  In 

1943,  the  Arkansas  company  built  a  modem  30,000  KW 
plant  near  Stamps,  Arkansas.  It  uses  as  fuel  the  processed 
sour  gas  of  southwestern  Arkansas  gas  fields.  The  con¬ 
struction  of  an  additional  30,000  KW  gas-fired  plant 
adjacent  to  North  Little  Rock,  Arkansas,  has  been  com¬ 
pleted  and  brought  into  service.  Plans  are  now  under  way 
for  the  construction  of  additional  60,000  KW  to  this  plant. 
This  plant  uses  as  fuel  the  gas  from  the  Louisiana  and 
Southwestern  Arkansas  fields. 

Q.  What  can  you  say  as  to  the  result  of  the  integration 
that  you  now  have  and  your  present  operation? 

A.  We  have  a  system  in  Arkansas  where  even  in  the 
smallest  community  we  are  in  position  to  meet  any  reason¬ 
able  requirement  for  a  large  block  of  power  for  any  in¬ 
dustry  that  cares  to  locate  there.  Our  system  has  large 
and  efficient  generating  units,  and  access  to  power  from 
other  units  in  the  ALMNO  system.  The  large  and  diversi¬ 
fied  area  served  affords  us  a  present  and  highly  potential 
market.  As  a  direct  result  of  the  fulfillment  of  these 
integration  plans,  many  substantial  rate  reductions  have 
been  inaugurated,  the  total  cumulative  effect  of  these 
reductions  or  refunds  from  1930  through  1947  exceeds 
$24,000,000.  The  Arkansas  Company  now  serves  some 
400  cities,  towns  and  communities  in  the  State. 

We  are  in  a  position  to  deliver,  as  I  said  before,  to 

88  the  smallest  community  upon  our  system  the  same 
amount  of  power  as  we  could  deliver  to  the  largest. 

Our  lines  have  been  so  arranged  and  located,  and  especially 
is  this  true  of  the  110,000  volt  transmission  lines  and  above, 
that  a  failure  of  one  generating  station,  or  a  break  in  a 
major  transmission  line  will  not  long  affect  continuity  of 
service  to  the  principal  distribution  centers  and  industrial 
customers. 

Q.  By  reason  of  the  integration  has  your  company  been 
able  to  supply  its  system  with  the  needed  power  with  less 


investment  in  generating  facilities? 

A.  Yes,  sir,  that  is  true. 

Q.  Are  there  any  other  advantages  flowing  from  integra¬ 
tion,  that  you  have  not  mentioned? 

A.  Yes,  sir.  Integration  has  been  a  great  help  to 
Arkansas  and  this  southwestern  territory.  It  has  enabled 
the  respondent  to  have  adequate  power  readily  available 
which  might  be  needed  for  the  industrial  growth  and  de¬ 
velopment  of  the  state.  Our  state  has  enjoyed  an  unusual 
development  of  its  raw  materials  and  natural  resourcesi — 
more  than  most  any  other  section  in  the  nation.  This  coiild 
not  have  been  done  without  this  integration  and  coordina¬ 
tion  of  these  electric  facilities.  This  fact  is  generally  recog¬ 
nized  in  our  territory  and  is  certainly  in  the  public  interejst 

Q.  Has  your  company,  within  the  last  few  years,  had  a^iy 
particular  experience  in  determining  the  actual  va^ue 

89  of  bringing  into  its  system  small  independent  local 
systems  ? 

A.  Yes,  we  have,  very  illustrative  experiences. 

Q.  Tell  us  about  one  of  them,  Mr.  Moses. 

A.  In  1940,  the  company  purchased  the  property  of  tjhe 
Trumann  Light  &  Power  Company.  This  property  was  ^n 
isolated  operation,  supplying  electric  service  to  the  town 
of  Trumann,  Arkansas.  This  town  had  a  population  jin 
1940  of  approximately  2,000.  We  paid  $27,500  for  tjie 
system  exclusive  of  the  generating  plant. 

90  The  Witness :  We  spent  $29,438  in  constructing!  a 
transmission  line  to  Trumann  and  $24,941  in  recon¬ 
structing  the  distribution  system.  Our  total  expenditure, 
after  allowing  for  salvage,  was  $80,421.  Since  then  we  have 
put  into  effect  rate  reductions  which  through  the  year  1^47 
have  resulted  in  direct  benefit  to  the  electric  users  in  Trju- 
mann  of  $228,782.  We  have  been  able  to  give  the  electric 
consumers  of  that  town  the  savings  indicated  and  a  greatly 
improved  service,  and  at  the  same  time  make  a  reasonable 
return  upon  our  investment  to  serve  that  town. 

Had  the  operation  at  Trumann  remained  as  it  was  ffc>r 
some  20  years  before  we  bought  it  in  1940,  the  electric  usejrs 
would  have  paid  us  more  than  the  entire  cost  to  us  of  bring¬ 
ing  the  property  into  the  system.  Our  experience  at  Ti^u- 
mann  very  graphically  portrays  the  advantages  to  the  public 
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flowing  from  the  integration  of  electric  distribution  systems 
and  especially  of  small  isolated  independent  operations. 
The  situation  existing  when  we  purchased  that  property  and 
since,  is,  in  a  manner,  typical  of  the  situation  found  generally 
in  most  of  the  cities  and  towns  which  our  company  and  its 
predecessors  acquired  and  brought  into  the  integrated  Ar¬ 
kansas  system. 

Q.  Were  any  of  the  properties  purchased  on  an  original 
cost  basis? 

A.  No,  the  basis  of  the  price  for  all  properties  purchased 
by  the  Arkansas  Power  &  Light  Company  was  the  value  to 
the  company  at  that  time.  It  was  not  original  cost.  That 
value  depended  on  many  factors. 

•  •••••• 

Q.  Mr.  Moses,  what  were  those  principal  factors? 

92  A.  Among  the  principal  considerations  were  the 
condition  of  the  property  itself — the  amount  of  money 
required  to  rebuild  the  property,  so  our  service  could  be 
supplied — the  number  of  customers,  the  gross  operating 
revenues,  the  prospective  customers — potential  new  busi¬ 
ness  and  increased  revenue  available — and  what  the  prop¬ 
erty  could  earn  under  our  rates  and  our  operating  condi¬ 
tions. 

Then,  too,  another  important  consideration  was  how  and 
whether  the  property  would  fit  into  our  integrated  system 
and  the  cost  of  tying  such  properties  into  our  operations. 
After  all,  it  was  primarily  a  matter  of  buying  the  property 
at  a  figure  on  which  the  respondent  felt  a  property  subject 
to  regulation  could  earn  a  reasonable  rate.  In  case  you  were 
purchasing  properties  that  already  had  some  integration, 
the  extent  of  such  integration  was  given  consideration  in 
determining  the  price  to  be  paid  for  the  property.  Then, 
when  you  buy  a  town  and  connect  towns  to  your  transmis¬ 
sion  lines,  consideration  was  given  to  what  new  business 
could  be  picked  up  en  route.  The  price  paid  might  have  been 
more  or  less  than  original  cost.  No  particular  attention  was 
given  to  original  cost. 

Q.  Why  was  not  the  original  cost  basis  used? 

A.  Because  no  one  then,  except  by  coincidences  in  which 
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original  cost  would  equal  value,  would  sell  for  his,  or  per¬ 
haps  some  predecessor’s  original  cost.  The  law  of  our 
State  says  we  are  entitled  to  a  reasonable  returp  on 

93  the  fair  value  of  our  property. 

Mr.  Lasley :  State  what  your  view  was. 

The  Witness:  Our  view  was  that  we  were  buying  it  as 
cheaply  as  we  could  and  were  not  paying  attention  to  origi¬ 
nal  cost  and  at  that  time  did  not  know  anything  about 

it-  ”  I 

94  Q.  In  your  opinion,  based  upon  your  experience  and 
in  connection  with  those  many  purchases,  could 

properties  in  the  localities  now  served  by  the  Arkansas 
system  have  been  purchased  for  their  original  cost  during 
the  period  from  1915  to  1930,  or  even  today? 

A.  No,  they  could  not.  The  owners  would  not  have  spld 
for  original  cost,  except  at  a  forced  sale,  or  because  of  some 
other  extraordinary  circumstances,  unless  they  had  thought 
that  original  cost,  by  chance,  represented  the  value  of  the 
property.  We  had  no  interest  in  a  determination  of  the 
original  cost  of  these  property  acquisitions.  The  bocj>ks 
were  not  kept  that  way.  Some  kept  no  reliable  books.  |At 
best,  most  determinations  of  such  original  cost  at  the 

95  time  of  the  many  purchases  would  only  have  been  a 

guess.  ! 

These  properties  were  purchased  just  as  cheaply  as  they 
could  be  bought.  If  more  than  original  cost  was  paid,  yjou 
may  rest  assured  that  the  properties  could  not  have  been 
bought  for  any  less.  So,  if  we  had  been  held  to  original  cqst, 
or  forced  to  take  a  loss  of  any  excess  paid  over  such  cost, 
there  would  have  been  no  integrated  system  in  Arkansas. 
The  Arkansas  Power  and  Light  Company  and  our  predeces¬ 
sor  companies  were  built  and  put  together  in  the  mbst 
economical  way  possible  under  the  circumstances.  They 
faced  the  conditions  existing  during  the  various  periods, 
and  the  managements  did  the  best  they  could. 

Q.  You  said  previously  the  value  of  the  plant  proposed 
to  be  purchased  depended  upon  how  it  would  fit  into  your 
proposed  integrated  system.  Please  explain  what  you  mean 
by  that  statement? 
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A.  If  a  property  appeared  to  fit  into  our  plan  of  integra¬ 
tion  from  the  standpoint  of  location,  and  would,  or  could, 
be  made  to  afford  a  reasonable  outlet  for  some  of  the  low- 
cost  power  we  were  making  available  to  the  area,  it  would 
be  worth  more  than  it  would  be  if  its  potentialities  for  the 
development  of  power  sales  were  not  so  good.  What  a 
property  would  produce  or  could  be  made  to  produce  in  the 
way  of  revenue  was  always  a  matter  of  serious  concern  to 
the  purchaser. 

96  Q.  Returning  to  the  contract  between  Southern 
Power  and  Light  Company  and  Electric  Power  and 

Light  Corporation,  Exhibit  18,  what  circumstances,  if  any, 
had  arisen  before  that  contract  was  executed,  which  had  a 
tendency  to  obstruct  or  at  least  delay  the  full  and  complete 
integration  of  an  electric  system  in  the  area  now  served  by 
respondent? 

A.  The  Electric  Bond  and  Share  Company,  and  some  of 
its  subsidiaries,  had  entered  the  field.  One  of  the  affiliates 
of  that  company  had  acquired  Little  Rock  Railway  and 
Electric  Company,  and  had  acquired  other  properties  and 
was  interested  in  acquiring  still  others  in  several  sections 
of  the  State.  Mr.  H.  C.  Couch,  president  of  the  Arkansas 
Light  and  Power  Company,  realized  that  diverse  ownership 
of  properties  interspersed  among  those  which  his  company 
had  planned  to  bring  into  an  integrated  system,  would  make 
integration  more  expensive  and  uneconomical,  if  not  finan¬ 
cially  impossible,  give  rise  to  duplication  of  facilities  and 
delay,  and  might  disrupt  further  integration  of  properties. 

In  addition  to  acquiring  Little  Rock  and  other  Arkansas 
properties,  Electric  Bond  and  Share  interests  had  acquired 
the  Memphis  and  New  Orleans  properties,  which  might  in¬ 
terfere  with  integrating  and  coordinating  the  Arkansas, 
Louisiana  and  Mississippi  systems,  which  was  then  in 
progress.  Certainly,  a  successful  integration  of  an  Arkansas 
system  could  not  be  had  without  Little  Rock,  our 

97  largest  city  and  industrial  center  in  Arkansas. 

Q.  All  right;  what  followed? 

A.  At  the  invitation  of  Mr.  Mitchell,  of  Electric  Bond  and 
Share  Company,  he  and  Mr.  Couch  met,  began  negotiations 
which  were  concluded  sometime  later  by  the  execution  of  the 
contract,  Exhibit  18,  whereby  the  holdings  of  the  Southern 
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Power  and  Light  Company,  in  the  Arkansas  Light  and 
Power  Company  and  other  utility  companies  operating  in 
Mississippi  and  Louisiana,  were  acquired  by  the  Electric 
Power  and  Light  Corporation. 

Q.  Mr.  Moses,  what  is  your  understanding  of  an  arm’s 
length  transaction! 

A.  Such  a  transaction  has  been  defined  by  the  Federal 
Power  Commission,  page  8  of  its  official  opinion  numbered 
99,  requiring:  “that  there  be  two  separate  and  independent 
parties,  one  endeavoring  to  obtain  the  lowest  and  the  other 
the  highest  price  for  properties,  with  each  in  a  positiod  to 
protect  to  the  fullest  its  own  interests.” 

Q.  Keeping  that  definition  in  mind,  tell  us  if  there  yras 
any  circumstance  present  or  absent  in  the  negotiations  and 
trade  between  Mr.  Mitchell  and  Mr.  Couch,  that  would  ijave 
a  tendency  to  prevent  their  trade  from  being  an  arjm’s 
length  transaction. 

A.  No,  sir,  there  was  not.  Mr.  Mitchell  was  very  defi¬ 
nitely  trying  to  buy  the  properties  as  cheaply  aR  he 

98  could.  Mr.  Couch  was  endeavoring  to  secure  a  Rea¬ 
sonable  and  fair  price  for  his  holdings,  and  at  the 

same  time  assure  himself  that  the  purchaser  had  the  funds 
and  the  earnest  desire  to  build  and  operate  in  three  states 
a  large,  important  and  integrated  electric  industry  wlpch 
would  assure  ample  power  at  any  point  in  the  areas  served 
to  meet  the  demands  of  any  industry  desiring  a  locatioij.  in 
this  whole  area. 

At  the  time  the  contract  was  executed,  Mr.  Couch  did  pnot 
have  to  sell ;  Mitchell  did  not  have  to  buy.  However,  tjiey 
both  realized  that  if  there  was  not  a  trade  made  between 
them,  and  each  continued  his  independent  plans,  the  areas 
served  or  to  be  served  in  the  three  states  would  lose  an 
opportunity  for  the  fullest  industrial  and  economic  develop¬ 
ment  and  both  the  rate  payers  and  the  public  interest  wojuld 
suffer. 

99  Q.  How  was  the  price  finally  determined ! 

A.  By  sitting  across  the  table  and  attempting  to 
evaluate  the  assets  which  one  party  was  endeavoring  to  sell, 
both  trying  to  reach  a  fair  and  livable  price. 

•  *»**•• 
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106  Q.  Mr.  Moses,  according  to  the  Stipulation  filed  in 
this  case,  there  remains  recorded  in  Account  100.5 

on  the  company’s  official  corporate  accounting  records, 
$6,247,200.04,  which  it  is  agreed  represents  excess  over 
original  cost  of  the  company’s  electric  property.  Is  that 
amount  recorded  in  your  official  records  at  the  instance  of 
the  State  Commission  and  under  its  orders  ? 

107  A.  Yes,  sir,  it  is. 

Q.  The  staff  of  the  Federal  Power  Commission,  in 
its  supplemental  staff  report,  assigns  this  amount  to  Ac¬ 
counts  108.15  and  Account  107,  and  the  Show  Cause  Order 
issued  herein  requires  the  Company  to  submit  a  plan  for 
the  disposition  of  amounts  recommended  to  be  assigned  to 
said  accounts.  Does  your  company  have  a  plan  for  such  a 
disposition? 

A.  None,  other  than  leave  the  amount  in  Account  100.5, 
where  it  is  now  recorded  under  the  orders  of  the  State  Com¬ 
mission. 

Q.  Why? 

A.  The  State  Commission  has  reclassified  and  restated 
the  respondent’s  accounts  and  entries  necessary  to  reflect 
the  reclassification  and  restatement  of  respondent’s  plant 
account,  as  ordered  and  directed  by  the  Commission,  have 
been  entered  in  the  respondent’s  principal  corporate  ac¬ 
counting  records.  The  State  Commission  is  claiming  and 
has  exercised  jurisdiction  over  those  records  and  we  can’t 
make  any  changes  or  alterations  in  those  accounts.  The 
statutes  of  the  State  of  Arkansas  provide  rather  heavy 
penalties  for  any  person  or  public  utility  refusing  to  abide 
by  the  orders  of  the  State  Commission.  Therefore,  the  re¬ 
spondent  could  not  propose  any  disposition  of  the  amounts 
in  the  adjustment  accounts  different  from  those  made  by 
that  Commission  without  proposing  to  violate  the  Arkansas 
penal  statutes.  Therefore,  we  can  have  only  one  plan 

108  of  disposition — that  ordered  by  the  Arkansas  Public 
Service  Commission. 

Q.  Mr.  Moses,  have  you  proposed — withdraw  that,  please. 

I  noticed  this  morning  in  the  opening  statement  of  both 
the  State  Commission  and  the  Federal  Power  Commission 
counsel,  the  disposition  on  part  of  both  of  them  not  to  get 
on  each  other’s  toes.  In  connection  with  such  a  situation 


have  you  investigated  the  matter  of  keeping  two  sets  of 
books,  one  for  the  Federal  Commission  and  one  for  the  State 
Commission?  J 

A.  Yes,  sir.  We  gave  a  lot  of  thought  to  that  and  tried 
to  work  out  in  our  minds  a  plan  whereby  that  could  be  done 
so  that  we  could  avoid  all  this  controversy  and  all  this 
trouble.  After  talking  to  the  lawyers  and  the  accountants 
we  determined  we  couldn’t  have  but  one  set  of  books,  Sure 
,’nuff  books - 

I  . 

Mr.  Purdue:  What  books?  j 

The  Witness :  Sure  ’nuff.  Real  books,  books  we  figure  by. 
Being  situated  as  we  are  down  there  we  were  advised  we 
would  have  to  follow  the  books  of  the  local  Commission,!  the 
State  Commission.  We  are  an  Arkansas  corporation,  have 
a  charter  from  the  state.  They  are  given  authority.  We  tyeep 
them  according  to  them. 

We  did  offer  to  the  Federal  Commission  up  here  that}  we 
would  keep  any  kind  of  memorandum  set  of  books  they 
wanted,  as  many  memorandums  as  they  wanted  put  on  those 
books,  whatever  they  wanted  put  on,  as  long  ajs  it 

109  was  recognized  we  are  running  our  company  by  the 
Arkansas  books.  I  took  that  up  with  a  numbeii  of 

lawyers  and  that  is  the  advice  you  lawyers  gave. 

Q.  And  accountants,  too  ? 

A.  Yes,  sir,  and  accountants,  too. 

110  Q.  Mr.  Moses,  in  an  answer  of  yours  giving  the 
effect  of  savings  at  Trumann  you  used  a  'figure  of 

$228,782.  Have  you  found  that  to  be  a  clerical  error? 

A.  Yes.  I  am  told  it  should  be  $181,688. 

Q.  Do  you  want  to  make  that  correction? 

A.  Yes,  sir,  I  would  like  to  make  that  correction. 

i 

i 

Cross-examination : 

!  j 

By  Mr.  Purdue : 

i 

Q.  Mr.  Moses,  as  I  understand  your  testimony,  the 
Mitchell  group  acquired  these  properties  in  June  of  19^5, 
the  Couch  properties.  Is  that  correct? 
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A.  The  trade  was  closed  in  July  of  1925 ;  yes,  sir. 

Q.  The  trade  was  closed  in  July  of  1925? 

A.  Yes. 

Q.  And  shortly  prior  to  that  time,  as  I  recall  your  testi¬ 
mony,  you  said  that  the  Mitchell  group  had  acquired  other 
properties  in  the  State  of  Arkansas.  Is  that  correct? 

A.  They  had  owned  properties  in  the  State  of  Arkansas 
for  several  years ;  yes,  sir,  and  just  prior  to  that  time  were 
acquiring  additional  properties ;  that  is  correct,  sir. 

111  Q.  What  other  properties  were  they  acquiring  just 
prior  to  that  time,  Mr.  Moses. 

A.  I  cannot  tell  you  just  what  they  were  acquiring.  I 
can  tell  you  some  of  the  places  they  were  working  on  along 
about  that  time,  along  in  the  spring  of  1925,  if  that  is  what 
you  want  to  know 

Q.  .What  were  those  ? 

A.  Searcy,  Arkansas,  and  Wynne,  Arkansas.  I  do  not 
mean  they  acquired  Wynne,  Arkansas ;  they  tried  to  acquire 
Wynne,  Arkansas.  They  tried  to  acquire  Wynne.  They  did 
acquire  Searcy  and  they  acquired  some  properties  up  in 
northeastern  Arkansas.  I  mentioned  them  this  morning. 
You  already  have  them  in  the  record,  and  the  dates. 

Q.  East  Arkansas  Power  and  Light  Company  properties  ? 

A.  Yes.  They  were  mentioned  this  morning;  they  are 
already  in  the  record. 

Q.  Also  the  town  of  De  Vails  Bluff,  isn’t  that  one  of 
them? 

A.  I  think  De  Vails  Bluff  was  acquired  after. 

Q.  You  are  not  sure  as  to  that,  are  you,  Mr.  Moses  ? 

A.  Yes.  I  think  it  was  acquired,  the  acquisition  of  it  was 
completed,  at  least,  after  the  trade  was  made. 

Q.  How  about  the  dealings  for  the  property?  Weren’t 
they  conducted  on  the  part  of  the  Mitchell  group  before 
the  Couch  properties  were  sold  to  Electric  Power  and 

112  Light  Corporation? 

A.  They  might  have  been.  I  don’t  know  whether 
or  not  they  were.  I  don ’t  recall. 

Q.  The  Mitchell  group  also  acquired  the  towns  of  Hazen 
and  Lonoke  before  June  of  1925,  had  they  not? 

A.  I  don’t  know  just  the  date  that  Hazen  and  Lonoke 
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were  acquired.  It  was  along  about  that  time,  Mr.  Purdue. 

Q.  You  cannot  say  whether  it  was  before  or  after  ithe 
sale  by  the  Couch  interests,  can  you? 

A.  No,  I  cannot  say  whether  it  was  just  before  or  just 
after.  If  you  have  that  of  record  I  will  adopt  your  state¬ 
ment  if  you  want  it. 

This  response  filed  by  the  Arkansas  Power  and  Light 
showed  that  the  payment  was  made  for  Hazen,  Arkansas  in 
connection  with  the  Frank  A.  Reed  acquisition. 

Q.  Mr.  Moses,  I  hand  you  a  copy  of  a  contract  from  the 
files  of  your  company - 

(Q.  (Continuing:)  — dated  April  10, 1925,  and  signed  by 
J.  D.  Cash  and  0.  H.  Simonds,  D.  H.  Cantrell,  attorney, 
Simonds  and  Cantrell  being  purchasers  of  the  property. 

Mr.  Simonds  and  Mr.  Cantrell  were  Arkansas 

113  Power  Company  men,  were  they  not,  Mr.  Moses?! 

A.  They  represented  the  Arkansas  Central  Poyrer 
Company.  I  think  Mr.  Simonds  represented  |the 
Electric  Bond  and  Share. 

Q.  And  on  April  10, 1925  they  certainly  did  not  represent 
the  Couch  interests,  did  they? 

A.  No,  sir,  neither  one  of  them. 

Q.  Does  this  refresh  your  recollection  now,  Mr.  Moses, I  so 
that  you  can  say  that  the  town  of  Hazen  was  acquired  by 
the  Mitchell  group  prior  to  the - 

A.  (Interposing:)  Apparently  it  was  contracted  for.  I 

Q.  Contracted  for,  yes. 

A.  April  10,  1925. 

Q.  That  is  right. 

A.  And  paid  for  on  November  10,  1925  by  the  National 
Power  and  Light  Company,  apparently. 

I 

•  •••••• 

114  Q.  Mr.  Moses,  with  respect  to  the  town  of  De  Vails 
Bluff,  I  hand  you  a  memorandum  from  your  files,  i  I 

say  “memorandum”  because  it  isn’t  signed,  but  it  is  in  tjhe 
form  of  an  agreement.  It  is  dated  April  21,  1925  and  pur¬ 
ports  to  be  between  Armstrong  of  De  Vails  Bluff  as  seller 
and  O.  H.  Simonds,  purchaser.  Does  that  refresh  your  recol¬ 
lection  that  the  negotiations  for  the  purchase  of  De  Va|ls 
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Bluff  were  in  progress  on  April  21,  1925? 

A.  I  have  no  particular  recollections  about  De  Vails 

Bluff  and  it  would  be  bard  to  refresh  them.  I  will  admit - 

Q.  You  were  in  on  all  of  the  acquisitions  made  by  the 
Couch  interests,  were  you  not? 

A.  I  wouldn’t  say  all  the  acquisitions  made  by  the  Couch 
interests.  I  was  in  on  most  of  them ;  yes,  sir. 

Q.  Didn’t  you  testify  before  the  Arkansas  Commission 
that  you  bad  a  part  in  all  of  them,  Mr.  Moses  ? 

A.  No,  sir;  I  don’t  think  so. 

Q.  You  bad  no  part  in  connection - 

A.  (Interposing)  Might  have  bad  a  part  in  all  of  them. 
My  law  firm  probably  bandied  all  the  acquisitions,  and  so 
forth.  You  asked  me  if  I  was  in  on  the  acquisitions 

115  of  them.  I  don’t  know  what  you  mean  by  “in”,  but 
I  was  connected  with  most  all  of  them,  Mr.  Purdue. 

I  wasn’t  trying  to  evade  you. 

Q.  Surely.  Then  you  know,  as  a  matter  of  fact,  do  you 
not,  Mr.  Moses,  that  De  Vails  Bluff  was  not  one  of  the  towns 
which  the  Couch  interests  acquired  prior  to  June  of  1925? 

A.  Talking  about  De  Vails  Bluff?  No,  sir,  that  was  ac¬ 
quired  by  Electric  Power  and  Light,  or  their  interests. 
That  is  Hazen,  De  Vails  Bluff,  and  Lonoke  that  you  men¬ 
tioned.  They  were  all  along  about  that  same  time. 

Q.  That  is  prior  to  June  of  1925  ? 

A.  I  don’t  think  many  of  them  were  acquired  prior  to 
June  ’25.  They  were  in  there  during  the  spring  of  1925, 
trying  to  buy  properties  in  town  to  town,  and  made  some 
trades  for  some  of  them.  I  don’t  think  any  of  them  were 
closed  out  prior  to  that  time.  In  fact,  I  think  after  the  two 
concerns  got  together  we  closed  most  all  the  trades. 

116  Q.  What  other  towns,  Mr.  Moses,  did  Electric 
Power  and  Light  Corporation  or  the  Mitchell  group 

acquire  prior  to  June  of  1925  or  were  attempting  to  acquire 
prior  to  June  of  1925? 

A.  I  think  we  have  set  out  on  the  map  I  introduced  the 
properties  they  had  acquired.  Here  is  Exhibit  introduced 
by  me,  I  suppose,  as  Exhibit  No.  19. 

You  were  asking  about  whom  and  what  towns? 

Q.  Yes,  that  the  Mitchell  group  had  either  acquired  or 
were  attempting  to  acquire  before  June  of  1925. 


I 
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A.  They  had  acquired  Parkin,  Marion,  Earle,  West  Mem¬ 
phis,  Hulbert. 

You  said  June  of  1925? 

Q.  Yes. 

A.  This  map  says  April  of  1925,  and  there  will  be  that 
hiatus  in  there.  June  I  don’t  know. 

Q.  This  is  prior  to  April? 

A.  This  is  up  to  April  of  1925 ;  yes,  sir.  That  seems  to 
have  been  those  five  towns  up  in  northeastern  Arkansas. 
They  had  made  a  trade  for  Searcy,  Arkansas.  That  ms 
in  process  at  the  time  the  trade  was  made.  There  wer^  a 
number  of  other  trades  up  in  that  territory  in  process,  :  if 
that  is  what  you  are  trying  to  bring  out.  I  don’t  know  I 
can  bring  out  all  of  them. 

117  Q.  Electric  Power  and  Light  Company  being  a 
party  to  those  trades  ? 

A.  Yes,  sir. 

Q.  Mr.  Moses,  in  March  of  1944  you  testified,  did  you  ndt, 
before  the  Arkansas  Department  of  Public  Utilities? 

A.  Yes,  sir. 

Q.  In  the  matter  of  the  general  investigation  on  the  mo¬ 
tion  of  the  Department  of  Electric  Operations  of  Arkansas 
Power  and  Light  Company,  Docket  No.  225  at  Little  Rock?j 
A.  I  testified  in  that  case ;  yes,  sir.  I  don’t  know  the  datO. 
I  presume  that  date  is  correct.  I  will  take  your  word  for  it. 
Q.  Reading  from  page  1545  of  the  transcript  of  that  tes¬ 
timony,  line  10 - 

118  Concerning  property  in  the  States  of  Louisiana, 
Mississippi  and  Arkansas,  did  you  testify  as  follows : 

“The  more  concerns  that  bought  scattered  property  ip 
these  states,  especially  if  they  were  interpersed  throughout 
the  territory  contemplated  in  Mr.  Couch’s  plans,  of  cours^, 
made  his  integration  more  difficult  and  more  expensive. 
Mr.  S.  Z.  Mitchell  apparently  had  about  the  same  plank 
Mr.  Couch  had  in  mind,  and,  as  I  stated,  it  was  only  natural 
that  Mr.  Mitchell  get  in  touch  with  Mr.  Couch  with  the  idep 
of  purchasing  these  assets  of  the  Southern  Power  and  Lighf; 
Company.” 

Was  that  your  testimony,  Mr.  Moses? 
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A.  Yes,  sir,  I  am  sure  it  was.  That  sounds  awfully  like 
me. 

Q.  Respecting  the  statement  of  integration  being  made 
more  difficult  and  expensive  by  reason  of  more  concerns 
buying  scattered  property  in  those  states,  that  statement 
would  apply  equally  well  to  Mr.  Mitchell  as  to  Mr.  Couch, 
would  it  not? 

A.  Yes,  sir. 

Q.  In  other  words,  the  activity  on  the  part  of  Mr.  Couch 
in  Arkansas  made  the  development  in  Arkansas  which 
Mr.  Mitchell  had  in  mind  more  difficult  and  more  expen¬ 
sive? 

119  A.  Yes,  it  would  naturally  do  that.  The  two  dif¬ 
ferent  people  trying  to  acquire  the  same  properties  to 
accomplish  more  or  less  the  same  purpose  would  naturally 
produce  additional  expense  at  additional  cost  and  eventually 
the  rate  payers  would  have  to  pay  for  it. 

Q.  As  a  matter  of  fact,  Mr.  Mitchell  and  Mr.  Couch  were 
in  competition,  were  they  not,  Mr.  Moses  ? 

A.  They  were  trying  to  buy  the  same  properties;  yes, 
sir. 

Q.  They  were  in  competition,  were  they? 

A.  I  didn’t  think  you  wanted  me  to  give  a  conclusion.  I 
don’t  mind  saying  they  were,  yes,  sir,  if  that  suits  you 
better. 


•  •••••• 

122  Q.  I  believe  you  testified,  Mr.  Moses,  that  negotia¬ 
tions  between  the  Couch  interests  and  the  Mitchell 
group  commenced  early  in  the  year  1925.  Is  that  correct? 

A.  Yes,  sir. 

Q.  At  or  about  the  same  time,  perhaps  a  little  earlier, 
the  Byllesby  interests  had  already  been  in  touch  with  the 
Couch  interests,  had  they  not? 

A.  That  is  right. 

Q.  The  Byllesby  interests  already  had  men  down  investi¬ 
gating  and  wanting  to  purchase  your  properties  ? 

A.  That  is  correct,  Mr.  Purdue. 

Q.  What  territory,  if  any,  in  Arkansas  did  the  Byllesby 
interests  already  own? 

A.  The  Byllesby  interests  owned  property  in  Arkansas 
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including  Fort  Smith  and  running  out  towards  Little  Rcick 
over  towards  the  neighborhood  of  Ozark,  Arkansas.  Its 
principal  property  was  Fort  Smith,  Arkansas,  principal 
property  in  that  territory. 

123  Q.  Who  was  Mr.  John  Nickerson? 

A.  Mr.  Nickerson  was  and  is  an  investment  banter 
in  New  York  City. 

Q.  One  of  Mr.  John  Nickerson’s  associates  also  was  defi¬ 
nitely  interested  in  trying  to  purchase  the  Couch  interests, 
was  he  not? 

A.  Mr.  Nickerson  had  some  people  he  was  helping  to 
finance.  I  don’t  know  whether  or  not  you  would  call  them 
his  associates,  but  some  of  his  clients  were  interested  in  pur¬ 
chasing  our  properties ;  yes,  sir. 

Q.  Who  were  those  clients  ? 

A.  The  Associated  Gas  people. 

Q.  Associated  Gas  and  Electric  people? 

A.  Yes,  sir. 

Q.  At  transcript  page  2888,  commencing  at  line  7  of  the 
proceedings  before  the  Department  of  Public  Utilities, 
Docket  No.  225,  did  you  testify  concerning  your  negotiations 
with  the  Mitchell  group  as  follows : 

“Question:  The  Mitchell  group  knew  the  Byllesby  inter¬ 
ests  were  interested  and  vice,  versa? 

“Answer:  I  don’t  know  about  that. 

“Question:  You  don’t  know  about  that? 

“Answer :  Generally  I  do,  I  think  I  do.  Not  if  you  mean 
by  that  we  were  telling  the  Mitchell  group,  ‘If  you  woii’t 
pay  us,  I  am  sure  the  Byllesby  interests  will.  ’  I  am 

124  sure  the  Mitchell  group  did  know  that  all  the  big 
utility  groups  were  interested  in  buying  utility  prop¬ 
erties  at  that  time.  ” 

Did  you  so  testify,  Mr.  Moses? 

A.  Yes,  apparently  I  did. 

Q.  When  you  referred  to  Billings  in  your  testimony,  it  jis 
a  typographical  error,  I  think.  The  correct  name  is  Byl¬ 
lesby.  Is  that  right? 

A.  Yes. 

125  Q.  Mr.  Moses,  I  hand  you  a  photostatic  copy  of  a 
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document  entitled  “The  Southern  Power  and  Light 
Company — Minutes  of  Special  Meeting  of  Board  of  Direc¬ 
tors  Held  June  12, 1925” 

Do  you  recognize  the  signature  on  the  next-to-the-last 
page  as  being  that  of  Mr.  L.  Garrett,  the  then-secretary  of 
Arkansas  Power  and  Light  Company? 

A.  I  imagine  that  is  Mr.  Garrett’s  signature,  or  pur¬ 
ports  to  be.  I  don’t  imagine  there  is  any  dispute  about 
that. 

126  Q.  Mr.  Moses,  I  next  hand  you  what  purports  to 
be  a  photostatic  copy  of  an  indemnity  agreement  be¬ 
tween  the  Southern  Power  and  Light  Company  and  Electric 
Power  and  Light  Corporation  dated  July  7,  1925.  Do  you 
recognize  the  signature  on  the  next-to-the-last  page  under¬ 
neath  the  name  “Electric  Power  and  Light  Corporation” 
as  being  that  of  Mr.  Percival  E.  Cowan,  the  then-president 
of  Electric  Power  and  Light  Corporation? 

A.  Yes,  sir,  I  think  I  recognize  that  as  being  his 

127  signature.  This  seems  to  be  the  blank  day  of  July. 

Yes,  there  is  a  date  on  the  front  page,  July  7. 

•  •••••• 

128  Q.  I  hand  you  what  appears  to  be  a  photostatic 
copy  of  a  copy  of  a  letter  dated  September  28,  1926 

to  Mr.  J.  E.  Couch,  Manager  of  Arkansas  Light  and  Power 
Company  and  bearing  initials  in  the  lower  left-hand  corner 
“H.C.C.” 

In  the  affairs  of  the  Arkansas  Light  and  Power  Company 
for  whom  did  the  initials  “H.C.C.”  stand,  Mr.  Moses? 

A.  These  ordinarily  stood  for  Harvey  C.  Couch,  and  I 
would  presume  that  is  what  it  stood  for  there.  It  is  an 
unsigned  copy  there.  It  doesn’t  show  delivery  or  anything 
else. 


•  •••••• 

133  Q.  I  will  hand  you  Exhibit  28  for  identification 
and  ask  if  you  dictated  and  caused  to  be  transmitted 
the  letter  of  which  this  a  copy? 

A.  Of  course,  Mr.  Purdue,  back  to  August  1926  I  cannot 
say  whether  I  did.  It  looks  like  this  is  a  copy  of  a  letter 


i 
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from  my  office.  I  didn’t  know  you  got  copies  out  of  my  office 
but  I  guess  you  did.  I  don’t  know.  This  C.  H.  M.  I  sup¬ 
pose  is  C.  H.  Moses.  Mr.  Elden  Brown  at  that  time  yras 
Secretary  of  our  Tax  Commission. 

| 

•  •  •  •  •  •  • 

188  Mr.  Purdue :  Mr.  Examiner,  at  this  time  I  offer  in 
evidence  Exhibit  No.  27  for  identification. 

The  purpose  of  the  offer  is  to  show  that  Mr.  Couch  vfas 
interested  in  acquiring  a  foothold  in  properties  at  Delight, 
Okolona  and  Antoine,  and  in  similar  manner  he  was  in¬ 
terested  in  securing  a  foothold  in  Greenwood. 

Presiding  Examiner:  I  think  perhaps  counsel  mi^ht 
agree  with  you  that  he  was  interested  in  securing  a  foot¬ 
hold  in  those  places. 

Mr.  Purdue:  All  right.  | 

Mr.  Lasley:  And  maybe  other  places. 

189  Presiding  Examiner:  We  don’t  want  to  be  com¬ 
mitted,  however,  to  the  language  used  here  quoting 

what  Copeland  had  said  or  what  someone  else  had  said. 
That  is  my  serious  objection  to  it. 

Mr.  Purdue:  I  propose  a  stipulation  to  the  effect  th&t 

Mr.  Couch  was  interested  in - 

Presiding  Examiner:  (Interposing)  They  have  already 
said  that.  I  think  that  is  in  the  record.  You  could  argue 
that  quite  vigorously.  He  was  interested.  They  don  ft 
make  any  bones  about  it. 

The  Witness:  I  testified  to  it  generally  over  the  state. 
I  did  not  as  to  those  three  towns  but  if  that  helps  any  I 
will  amend  my  testimony  and  add  those  three  towns. 

I 

By  Mr.  Purdue :  i 

I 

Q.  I  hand  you  Exhibit  28,  Mr.  Moses,  and  call  you*- 
attention  to  the  third  paragraph  on  page  3. 

A.  Yes,  sir. 

Q.  I  call  your  attention  to  your  references  there 
McGehee  having  been  bought  in  competition  with  several 
companies.  I  will  ask  you - 
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190  Q.  I  will  ask  you,  Mr.  Moses,  who  the  companies 
were  with  whom  you  competed  in  the  purchase  of 

that  property? 

A.  What  property  are  you  referring  to? 

Q.  City  of  McGehee. 

A.  That  is  an  evident  mistake  there  in  that  letter.  There 
seems  to  be  a  mixup  in  the  letter  because  there  was  no  com¬ 
petition  in  the  purchase  of  McGehee.  Purchase  of  McGehee 
was  before  that  time  and  the  purchase  was  at  least  agreed 
on  before  the  Wynne  property.  I  think  they  are  referring 
to  Wynne  there,  Mr.  Purdue.  There  was  no  competition 
at  McGehee. 

Q.  Who  were  the  companies  with  whom  you  were  com¬ 
peting  in  the  purchase  of  the  City  of  Wynne  properties? 

A.  Electric  Bond  and  Share  people.  Colonel  Warren 
was  representing  them.  I  don’t  know  which  of  the  partic¬ 
ular  companies  that  were  trying  to  buy  then,  but  it  was 
a  member  of  the  Electric  Bond  and  Share  group  in  com¬ 
petition  with  us  over  at  Wynne,  and  it  appeared  before 
the  City  Council  on  the  same  night  with  us. 

Q.  You  say  here  there  were  several  companies  who  were 
in  competition.  Who  were  the  others? 

191  A.  I  don’t  know  what  I  mean  by  “several”  there. 
If  there  were  any  others  in  particular  I  don’t  know. 

There  was  no  general  competition  down  there  and  in  any  of 
those  towns  by  anybody  except  the  Bond  and  Share  people. 
There  might  have  been  some  other  people  interested  in 
Wynne  at  that  time,  but  now  I  don’t  recall  who  it  was. 

As  I  recall  there  weren’t  but  two  of  us  there.  Why  I 
said  “several”  in  that  letter  I  don’t  know.  But  there  was 
competition  between  Electric  Bond  and  Share  people  and 
ourselves  over  at  Wynne,  Arkansas. 

•  •••••• 

207  Q.  Mr.  Moses,  calling  your  attention  to  Exhibit 
No.  20, 1  take  it  that  the  lines  shown  on  the  various 
maps  constituting  that  Exhibit  as  having  been  constructed 
prior  to  November  of  1926  were  constructed  by  Arkansas 
Light  and  Power  Company.  Is  that  correct? 


A.  Arkansas  Light  and  Power  with  some  of  its  prede¬ 
cessors. 

Q.  Yes. 

A.  I  think  practically  all  of  those  lines  on  that  map  were 
constructed  by  the  Arkansas  Light  and  Power  during  that 
period  of  time ;  yes,  sir. 

Q.  Was  the  entire  cost  of  all  the  lines  shown  on  Exhibit 
20  as  having  been  constructed  prior  to  November,  1926 
included  in  the  plant  accounts  of  Arkansas  Light  and  PoWer 
Company,  or  whatever  other  predecessor  company  may  h^ve 
constructed  some  of  them? 

A.  You  mean  was  all  the  costs  of  that  construction  put  pn 
our  books? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  In  the  plant  accounts? 

208  A.  I  can’t  tell  you  just  what  accounts  they  weire 
put  in. 

Q.  That  is  where  they  would  be? 

A.  If  that  is  where  they  would  be  based  on  your  statemejnt 
and  knowledge  of  accounting,  I  would  say  yes,  sir. 

Q.  Were  the  lines  shown  on  Exhibit  No.  20  as  having  be^n 
constructed  after  November  of  1925  constructed  by  Arkan¬ 
sas  Power  and  Light  Company? 

A.  As  having  been  constructed  after  1925? 

Q.  1926. 

A.  Those  were  constructed  after  1925 — yes,  sir,  they  were 
constructed.  The  red  lines  shown  on  the  maps  as  having 
been  constructed  after  1925  were  constructed  by  the  Arkan¬ 
sas  Power  and  Light  Company;  yes,  sir. 

Q.  And  the  cost  of  all  the  lines - 

A.  (Interposing:)  Now,  the - 

Q.  (Interposing:)  Just  a  moment. 

The  cost  of  all  the  lines  constructed  by  Arkansas  Powpr 
and  Light  Company  were  included  in  the  plant  accounts 
of  that  company,  were  they  not? 

A.  All  accounts  which  ought  to  go  in  the  plant  accounts 
were  included  in  there.  I  say  they  went  in  appropriate 
accounts. 

Q.  Is  the  entire  cost  of  all  those  lines,  that  is  those  con¬ 
structed  by  Arkansas  Light  and  Power  Company  and  Air- 
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kansas  Power  and  Light  Company,  or  any  other 

209  predecessor  of  Arkansas  Power  and  Light,  which 
remain  in  service  still  included  in  the  plant  accounts 

of  Arkansas  Power  and  Light  Company? 

A.  All  that  were  constructed  and  put  on  their  books  and 
have  not  been  retired  are  still  included. 

Q.  And  those  which  were  retired  were  charged  to  the 
depreciation  reserve,  were  they  not? 

A.  So  far  as  I  know  they  were ;  yes,  sir. 

Q.  Directing  your  attention  to  Exhibit  21,  which  is  the 
map  showing  towns  and  communities  which  received  their 
first  electric  service  from  Arkansas  Power  and  Light  Com¬ 
pany  during  the  period  October  2, 1926  to  December  31, 1943, 
are  all  the  facilities  necessary  to  serve  those  towns  included 
in  the  plant  account  of  Arkansas  Power  and  Light  Company? 

A.  Well,  now,  all  the  facilities  necessary  to  serve,  present 
facilities  to  serve  those  towns  included? 

Yes,  sir. 

Q.  And  all  the  facilities  which  were  constructed  in  con¬ 
nection  with  the  serving  of  the  towns  shown  on  Exhibit  No. 
21  are  reflected  in  the  plant  accounts  of  Arkansas  Power  and 
Light  Company,  are  they? 

A.  Some  reflected  in  the  plant  accounts  or  some  ap¬ 
propriate  account,  yes. 

Q.  To  the  extent  that  any  of  them  have  been  retired,  were 
they  charged  to  the  depreciation  reserve  ? 

A.  Yes,  sir,  I  should  think  so. 

210  Q.  Mr.  Moses,  you  are  on  officer  and  director  of 
Arkansas  Power  and  Light  Company,  are  you  not? 

A.  Yes,  sir;  I  am. 

Q.  I  hand  you  a  copy  of  the  Federal  Power  Act,  reading 
Section  305(a) :  “It  shall  be  unlawful — ” - 

The  Witness:  Yes,  sir,  I  have  read  it  and  think 

211  maybe  I  understand  it. 

By  Mr.  Purdue : 

Q.  You  testified  on  direct,  did  you  not,  as  to  your  obliga¬ 
tion  and  intention  to  comply  with  the  laws  of  the  State  of 
Arkansas? 
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A.  Oh,  yes,  sir ;  if  I  didn’t,  I  would  be  glad  to.  I  have  no 
other  idea. 

Q.  Do  you  intend  to  comply  with  Section  305(a)  of  the 
Federal  Power  Act? 

A.  I  don’t  know  just  what  you  mean  by  that  ques¬ 
tion. 

212  The  Witness :  Yes,  we  intend  to  comply  with  what¬ 
ever  applicable  statute  there  is  as  well  as  any  stkte 
statute,  and  wTe  will  do  our  best  to  comply  with  any  stathte 
or  regulation  of  this  Commission.  If  there  ever  comei  a 
conflict  between  the  two  we  hope  there  will  be  some  coiirt 
somewhere  which  can  tell  us  which  is  superior  and  dotni- 
nant.  We  tried  to  find  that  out  and  your  boys  wouldn’t 
help  us.  | 

•  •••••• 

2716  Q.  Mr.  Moses,  I  hand  you  Exhibit  No.  212.  W\io 
was  Mr.  S.  W.  Fordyce,  3rd? 

A.  He  was  a  man  who  is  still  living.  He  lives  in  Kansps 
City  now. 

Q.  In  1925,  was  he  connected  with  the  Arkansas  Lig 
and  Power  Company? 

A.  He  might  have  been.  I  think  maybe  there  was  for 
a  short  time  a  joint  employment  of  Mr.  S.  W.  Fordyce,  3rd, 
by  the  Arkansas  Light  and  Power  Company  and  the  rail¬ 
road  companies.  Arkansas  Power  and  Light,  or  maybe 
Light  and  Power,  I  don’t  know  which.  It  was  about  tljie 
time  they  were  together.  But  Sam  W.  Fordyce  the  third 
is  still  living  down  there.  I  do  not  know  about  his  em¬ 
ployment  by  our  company  at  that  time.  In  fact,  I  di|d 
not  think  he  was  employed  by  us  there. 

Q.  Well,  during  the  period  in  which  he  was  employ e^, 
without  going  into  details,  are  you  able  to  say  what  his 
position  was,  or  the  nature  of  his  employment? 

A.  Well -  j 

•  •••••• 

The  Witness :  He  was  just  employed  kind  of  as  a  handyi- 
man.  He  had  no  particular  job  with  us,  and  wasn’t  witjji 


r 
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us  long.  He  went  with  the  railroad  companies  in  which 
Couch  was  interested. 

2717 

Q.  Did  he  make  any  investigations  for  you  concerning 
towns  which  your  company  proposed  to  acquire? 

A.  I  didn’t  know  that  he  did,  Mr.  Purdue. 

Q.  He  may  have? 

A.  He  may  have.  I  do  not  know. 

Q.  Now,  where  is - 

A.  He  made  investigations  for  us,  but  they  were  prin¬ 
cipally  with  railroad  properties  instead  of  power  prop¬ 
erties. 

Q.  Where  is  Bryant,  Arkansas,  located? 

A.  Just  a  few  miles  below  Little  Rock  there,  six  or  eight 
— well,  10  or  12  miles  out. 

Q.  And  in  1925,  was  the  town  of  Bryant  in  Arkansas 
Light  and  Power  Company  territory? 

A.  Well,  we  had  lines  somewhat  in  that  territory.  We 
built  a  line — by  that  time  we  had  a  line  running  from  Little 
Rock  south,  and  went  somewhat  close  to  Bryant. 

•  •••••• 

2718  Q.  I  hand  you  Exhibit  175  for  identification.  Do 
you  recognize  the  signature,  W.  D.  Self,  on  that 
exhibit? 

2719  A.  Well,  I  know  Mr.  Self,  but  I  can’t  say  I  recog¬ 
nize  that  signature.  Mr.  Self  was  working  with 

us  in  connection  with  properties  in  that  area. 

Q.  At  that  time — that  is  in  the  spring  of  1925? 

A.  Yes,  sir.  You  see,  that  is  the  Arkansas  Power  Cor¬ 
poration,  a  separate  corporation  from  our  company,  and 
he  was  employed  by  the  Arkansas  Power  Corporation,  Mr. 
W.  D.  Self  was. 

•  •  •  •  •  •  • 

2726  Q.  Was  L.  V.  Sutton,  in  1925,  connected  with  the 
Arkansas  Central  Power  Company? 

A.  Yes,  sir. 

Q.  Can  you  say  what  his  position  then  was? 
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A.  I  think  he  was  vice  president  or  operating  manager 
of  the  Arkansas  Central  Power  Company.  He  was  one 
of  the  managing  officials.  I  don’t  know  just  what  his 
position  was.  I  couldn’t  say. 

•  •  •  •  •  •  • 

2728  Q.  In  1925,  do  you  recall  what  company  serted 
Shreveport,  Louisiana,  and  Texarkana,  Texas-Ar- 

kansas,  so  far  as  electric  service  was  concerned? 

A.  In  1925? 

Q.  Yes,  sir. 

A.  No,  I  don’t.  I  think  it  was  the  Dawes  interests.  But 
I  can’t  tell  you  for  sure  about  that.  That  is  pure  specu¬ 
lation  on  my  part. 

Q.  That  is  pure  speculation? 

A.  Yes,  sir.  I  have  rather  an  infirm  memory  as  to 
that  picture. 

Q.  Could  you  say  that  then  as  now  the  company  v^as 
named  Southwestern  Gas  and  Electric  Company? 

A.  My  memory  is  that  it  was. 

Q.  Do  you  recall  whether  or  not  in  1925,  1926,  ahd 
1927,  or  that  approximate  period  of  time,  the  Arkansas- 
Missouri  Power  Company  served  the  territory  in  north¬ 
eastern  Arkansas? 

A.  Yes,  I  think  it  did.  I  don’t  know  when  it  became  the 
Arkansas-Missouri  Power  Company.  It  was  formerly  t}ie 
old  Missouri  Southeastern  Utilities  Company,  and  th^n 
was  acquired  by  new  interests,  and  by  transposition  Of 
corporate  entities  it  got  to  be  the  Arkansas  Missouri  Power 
Company,  but  I  don’t  know  just  when.  It  has  ope- 

2729  rated  in  northeastern  Arkansas  and  southeastern 
Missouri  for  a  number  of  years. 

Q.  In  1925, 1926,  and  1927,  or  approximately  that  period 
of  time,  it  was  owned,  was  it  not,  by  the  Fitken  interests  ? 
A.  I  don’t  know. 

Q.  You  don’t  know? 

A.  No,  sir.  i 

Q.  Do  you  recall  that  the  territory  of  that  company 
included  the  following  towns,  or  some  of  them:  Luxor^, 
Osceola,  Blytheville,  Hoxie,  Walnut  Ridge,  and  Corning; 


i 
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also  Mammoth  Spring,  and  Black  Rock? 

A.  What  period  are  you  referring  to? 

Q.  1925,  1926,  and  1927. 

A.  As  I  recall,  Hoxie  and  Walnut  Ridge  and  that  im¬ 
mediate  area  was  owned  by  the  Fitken  interests.  I  don’t 
know  that  that  was  at  that  time  owned  conjointly  with  the 
other  properties.  I  recall  that  Blytheville  and  Corning 
and  Rector  and  that  territory  have  for  a  number  of  years 
been  owned  and  operated  by  the  Arkansas-Missouri  Power 
Company.  I  do  not  think  Osceola  was.  I  think  Osceola 
was  municipally  owned  then,  and  is  now. 

Q.  And  then  in  the  late  twenties  the  properties  were 
conveyed  to  the  Insull  interests,  were  they  not  ? 

A.  I  don’t  know  when  the  Insull  interests  got  those 
properties. 

2730  Q.  You  do  know  that  they  were  owned  by  the 
Insull  interests  in  1930? 

A.  My  memory  is  that  they  were  controlled  by  the  In¬ 
sull  interests,  yes,  sir. 

•  •  •  •  •  •  • 

230  C.  S.  Lynch  was  called  as  a  witness,  and  having 
been  first  duly  sworn  and  examined,  testified  as 
follows : 

Direct  examination. 

By  Mr.  Lasley: 

Q.  State  your  name,  residence,  profession  and  give  a 
resume  of  your  connection  with  the  engineering  profes¬ 
sion  and  the  Arkansas  Power  &  Light  Company. 

A.  C.  S.  Lynch,  Pine  Bluff,  Arkansas,  Electrical  En¬ 
gineer.  Graduated  from  the  University  of  Missouri  in 
1908  with  a  B.S.  degree  in  Electrical  Engineering. 

From  1908-1909,  I  was  in  the  Meter  Department,  Union 
Electric  Company  of  St.  Louis. 

From  1909-1915, 1  was  an  Instructor  and  Superintendent 
of  Buildings  at  the  University  of  Nashville,  Tennessee. 

From  1915-1923,  I  was  Purchasing  Agent  for  Arkansas 
Light  &  Power  Company. 
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From  1923-1924, 1  was  Job  Purchasing  Agent  and  Liaison 
Officer  between  contractor  and  Arkansas  Light  &  Poorer 
Company  in  the  construction  of  Remmel  Dam. 

In  1925  I  was  Job  Purchasing  Agent  and  Liaison  Officer 
between  contractor  and  same  company  in  the  con- 

231  struction  of  Sterlington  Steam  Electric  Station,  j 

From  1926-1927,  I  was  Engineer  in  Charge  j  of 
Plants  and  Transmission  Lines,  Arkansas  Power  &  Light 
Company. 

From  1927-1940,  I  was  Chief  Engineer  of  Arkansas 
Power  &  Light  Company. 

From  1940  to  the  present  time  I  have  been  Executive 
Vice-President  of  Arkansas  Power  &  Light  Company,  i 

Q.  When  was  the  Arkansas  Power  &  Light  Company 
organized? 

A.  As  of  October  2,  1926.  I 

Q.  Why  was  the  Arkansas  Power  &  Light  Company  or¬ 
ganized? 

A.  It  was  organized  for  the  purpose  of  taking  ovCr, 
integrating  and  operating  the  properties  acquired  or  con¬ 
trolled  by  Electric  Power  &  Light  Corporation  in  Ar¬ 
kansas  and  the  acquiring  of  other  properties  which  couild 
efficiently  and  economically  be  integrated  with  the  systejm 
Arkansas  was  organized  to  build. 

Q.  What  do  you  mean  by  integrating  the  properties? 

A.  Integration  is  the  process  of  acquiring  and  connect¬ 
ing  two  or  more  separate  properties  as  a  single  coordi¬ 
nated  operation. 

Q.  From  what  sources  can  benefits  accrue  from  integra¬ 
tion? 

A.  There  are  10  principal  sources  from  which  benefits 
may  accrue. 

They  are  as  follows: 

1.  The  diversity  factor  arising  from  inherent 

232  characteristics  of  individual  loads. 

2.  The  ability,  as  a  result  of  integration  to  gen¬ 
erate  the  required  power  and  energy  in  the  plants  pro¬ 
ducing  the  lowest  energy  cost. 

3.  The  reduction  in  plant  capacity  included  in  thb 
necessary  reserves  against  breakdowns. 
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4.  The  ability  to  serve  large  loads  at  any  point  on  the 
system. 

5.  Increased  use  of  hydro  electric  stations  having  large 
kilowatt  capacity  in  comparison  with  the  amount  of  energy 
available  thus  making  more  efficient  use  of  the  investment 
in  such  hydro  plants. 

6.  Savings  resulting  from  purchase  of  equipment  and 
supplies  in  increased  quantities. 

7.  Ability  to  purchase  power  from  sources  outside  the 
system  in  large  amounts  at  favorable  prices. 

8.  Availability  of  more  competent  personnel  to  plan  and 
operate  the  system. 

9.  Ability  to  build  larger  and  more  efficient  power  plants 
and  to  select  the  most  favorable  location  for  them. 

10.  Ability  to  use  standard  designs  resulting  in  saving 
in  construction  and  maintenance  costs. 

Q.  Your  first  item  of  benefits  from  Integration  was  di¬ 
versity.  Will  you  explain  this  element? 

A.  Diversity  arises  from  the  difference  in  the 
233  time  of  the  use  of  electric  energy  from  the  same 
source  by  two  or  more  customers,  distribution  or 
electric  systems.  It  might  be  defined  as  the  difference 
between  the  sum  of  the  maximum  of  the  loads  of  two  or 
more  customers,  distribution  or  electric  system,  and  the 
actual  loads  when  operated  as  a  unit.  To  illustrate — the 
maximum  load  of  a  cotton  gin  is,  we’ll  say,  100  kilowatts. 
The  ginning  season  in  Arkansas  ordinarily  is  from  Septem¬ 
ber  25  to  February  1  of  each  year.  The  use  of  a  rice  well 
pumper  with  100  K.W.  load  is  usually  from  May  1  to 
September  15  of  each  year.  It  will  be  noted  that  these 
two  users  are  not  on  the  system  at  the  same  time.  One 
hundred  kilowatt  capacity  can  take  care  of  both  of  these 
customers,  when  if  they  needed  power  at  the  same  time, 
it  would  be  necessary  to  provide  a  capacity  of  200  kilo¬ 
watts  to  take  care  of  them.  Therefore,  the  diversity  factor 
between  these  loads  is  operated,  it  is  not  unusual  to  ex¬ 
perience  a  diversity  factor  of  25  per  cent.  This  diversity 
enables  the  utility  to  make  more  hours  use  of  its  facilities 
and  to  generate  and  sell  more  energy  with  no  increase  in 


overhead  costs,  with  less  generating  capacity  and  there¬ 
fore,  a  smaller  investment. 

Q.  Please  discuss  the  gains  in  system  operation  from 
the  ability  to  select  the  plant  to  be  operated, — your  num¬ 
ber  2  item  of  advantages.  i 

234  A.  The  loads  on  a  property  vary  from  hour  to  hour 
and  day  to  day.  In  an  unintegrated  system  each  in¬ 
dependent  distribution  system  must  depend  on  its  own 
plants  for  a  power  supply  regardless  of  generating  po^er 
costs.  But  in  an  integrated  system  having  several  generat¬ 
ing  plants,  the  most  efficient,  and  economical  plants  woul4  be 
loaded  first,  followed  by  the  next  lowest  cost  and  so  on  until 
all  the  load  had  been  cared  for.  The  high  cost  plants  would 
not  be  operated  except  as  reserves  in  case  of  trouble  in 
the  better  plants.  The  effect  of  being  able  to  do  this  wo^ild 

be  major  or  minor  depending  upon  the  range  of 

235  generation  costs  in  the  integrated  plants,  which  is 
rather  substantial  on  a  system  such  as  the  Arkansas 

Power  &  Light  Company. 

Q.  Please  discuss  how  benefits  accrue  through  the  opera¬ 
tion  of  your  item  Number  3,  Reduction  in  Capacity  Needed 
for  Reserves. 

A.  Reserve  generating  capacity  must  be  provided  in 
any  system  to  replace  generating  units  which  at  times,  miist 
be  taken  out  of  service  for  repairs  or  overhauls.  T)ie 
minimum  amount  of  reserve  required  under  good  engineer¬ 
ing  practice  is  equal  to  the  size  of  the  largest  unit  in  the 
system  or,  in  a  large  system,  to  10  to  15  per  cent  of  the 
total  loan.  To  illustrate:  Two  neighboring  towns  inde¬ 
pendently  operated  each  have  a  500  kilowatt  load.  Eacth, 
therefore,  would  usually  have  three  250  kilowatt  gener¬ 
ators.  If  facilities  were  available  to  transmit  power  frofii 
one  town  to  the  other,  the  two  towns  could  be  served  wi^h 
five  instead  of  six  generating  units.  By  tying  the  sys¬ 
tems  together  with  transmission  lines,  250  kilowatt  gen¬ 
erating  capacity  would  be  available  for  load  growth  iln 
the  two  towns,  aside  from  any  generating  capacity  which 
might  be  realized  from  the  diversity  of  the  loads  of  the 
two  towns,  which  I  have  before  referred  to  as  is  usually 
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realized  in  different  independent  systems  operated  as  a 
unit. 

Q.  Please  discuss  your  Item  Number  4,  the  ability  to 
carry  large  loads  at  any  location. 

236  A.  This  advantage  is  more  or  less  obvious  since 
any  line  in  a  110  Kv  network  is  able  to  carry  as 

much  capacity  as  would  likely  be  needed  in  any  specific 
location.  These  lines  are  seldom  far  distant  from  any 
usable  industrial  site.  There  is  no  locality  on  our  system 
to  which,  with  relatively  small  cost,  we  could  not  supply 
a  demand  of  5,000  to  10,000  kilowatts,  when  if  the  locality 
was  served  by  an  independently  owned  and  operated  plant, 
such  an  additional  demand  could  not  be  cared  for  without 
a  large  investment  in  generating  and  other  equipment  and 
oftentimes  a  delay  of  many  months.  A  system  such  as 
we  have  built  in  Arkansas,  because  of  integration,  would 
supply  the  demand  by  stringing  a  few  miles  of  wire  and 
the  installation  of  necessary  transformer  facilities. 

Q.  You  mentioned  better  use  of  hydro  as  one  advantage. 
Please  explain  the  reason  for  this  statement. 

A.  The  flow  of  water  in  the  streams  of  Arkansas  varies 
greatly  throughout  the  year.  During  the  winter  and  spring 
months  we  experience  our  greatest  rainfall  and  even  that 
varies  from  year  to  year.  The  result  is  that  a  stream  may 
be  good  for  75,000  K.W.  loads  for  two  to  four  months  of 
the  year,  but  during  the  other  months,  it  may  be  good  for 
little  more  than  5,000  K.V.  The  streams  can  be  depended 
upon  for  only  a  small  amount  of  firm  power.  Hydro  sites 
are  very  expensive  to  develop  and  are  not  economically 
feasible  unless  large  capacities  are  installed.  An  inde¬ 
pendently  operated  system  is  usually  too  small  to 

237  make  use  of  the  large  amount  of  power  available 
from  hydro  plants  during  the  rainy  season.  The 

most  economical  use  of  hydro  plants  is  in  supplying  large 
loads  of  short  duration  which  can  only  become  available 
through  the  integration  of  many  independent  systems  or 
distribution  plants.  In  fact,  the  only  use  of  hydro  plants 
on  streams  in  Arkansas  and  adjoining  states  which  justify 
their  expensive  construction  is  the  taking  care  of  the  peak 
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loads  of  a  large  integrated  system  and  as  a  reserve  in 
case  of  failure  of  steam  plants. 

238  Q.  Do  you  care  to  comment  on  your  item  No.  6 — 
Purchase  of  Equipment  and  Supplies? 

A.  No,  sir;  I  believe  this  effect  is  obvious.  The  same 
is  true  of  purchased  power.  ! 

Q.  Do  you  think  the  item  of  personnel  is  material? 

A.  Yes.  I  think  this  is  very  important.  The  operation 
of  any  electrical  property  presents  numerous,  widely-vary¬ 
ing  and  specialized  problems.  A  small  property  cannot 
afford  the  skill  and  experience  necessary  to  get  the  correct 
answers  to  these  problems  nor  to  procure  the  best  results 
in  the  many  complicated  problems  of  a  property. 

Q.  What  have  you  to  say  with  respect  to  your  item  No. 
9 — The  ability  to  build  a  larger  and  more  efficient  power 
plant,  etc.? 

A.  Fuel  is  very  important  in  the  generation  of  electric 
power.  In  a  large  integrated  system,  the  management  is 
able  to  select  as  a  location  for  power  plants  those  favored 
by  cheaper  fuel  costs,  while  with  smaller  plants,  and 
especially  those  operated  independently  of  transmission 
lines,  there  is  no  opportunity  to  vary  the  location  of  gen¬ 
erating  plants.  Therefore,  independent  situations  are  not 
ordinarily  able  to  select  locations  where  fuel  costs  are  conji- 
petitive  among  its  suppliers.  j 

Q.  Do  you  care  to  make  any  comment  on  your  item  No. 
10— Ability  to  use  standardized  designs,  etc.?  | 

239  A.  Yes,  I  do.  In  large  operations  such  as  oujr 
company  now  has,  there  will  arise  many  situations  re¬ 
quiring  like  facilities  and  designs  both  for  construction  and 
maintenance,  while  on  smaller  systems  almost  every  situa¬ 
tion  that  arises  in  construction  and  design  would  almost 
always  be  a  special  design  and  would  have  to  be  dealt  with 
as  such.  In  a  larger  integrated  system,  designs  could  bb 
filed  away  and  referred  to,  and  subsequently  used  without 
any  extended  engineering  research  or  planning. 

Q.  Will  you  describe  the  situation  in  Arkansas  before 
integration? 

A.  For  the  most  part  the  electric  properties  in  Arkansas 
consisted  of  small,  isolated,  independently-owned  operating 
units.  Costs  were  high  and  service  generally  poor.  These 
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properties  were  acquired  by  Arkansas  Light  and  Power 
Company  and  later  by  Electric  for  the  purpose  of  tying 
them  together  by  transmission  lines  extending  from  cheaper 
sources  of  power  and  so  arranging  the  interconnections 
that  no  substantial  load  center  would  have  to  depend  upon 
one  circuit  alone.  The  operation  of  such  a  system  could 
then  be  coordinated  and  operated  as  a  unit. 

Q.  Were  there  any  transmission  lines  in  Arkansas  in 
1925? 

A.  The  Arkansas  Light  and  Power  Company  had  built 
some  transmission  lines  and  was  operating  them  at  that 
time. 

Q.  What  properties  then  constituted  the  Arkansas 

240  Light  and  Power  Company,  Mr.  Lynch  ? 

A.  The  Arkansas  Light  and  Power  Company,  under 
the  direction  of  Mr.  Harvey  C.  Couch,  had  been  developing 
in  portions  of  Arkansas  since  November,  1913.  The  princi¬ 
pal  towns  served  were  Arkadelphia,  Camden,  Dardanelle, 
El  Dorado,  England,  Malvern,  Morrilton,  Newport,  Rus¬ 
sellville,  Stuttgart,  Clarendon,  and  Brinkley,  with  numer¬ 
ous  smaller  communities.  Considerable  progress  had  been 
made  in  integrating  the  operation  of  these  towns  as  all  of 
them,  save  Russellville,  Dardanelle,  Morrilton,  Newport, 
and  Magnolia  had  been  put  on  a  transmission  system.  Pine 
Bluff  was  a  part  of  the  system,  though  separately  owned 
by  a  subsidiary  of  Arkansas  Light  and  Power  Company. 

Q.  What  was  the  first  transmission  line  of  the  com¬ 
pany  or  its  predecessors  and  why  was  it  built? 

A.  The  first  transmission  line  was  the  22  KV  line  of 
221/2  miles  in  length  from  Malvern  to  Arkadelphia,  built 
in  1914.  A  generating. station  consisting  of  two  500  KW 
turbogenerator  units  was  built  in  Malvern  to  supply  power 
to  Arkadelphia  and  Malvern.  Malvern  was  selected  as  a 
power  plant  site  because  of  the  availability  of  cheap  steam 
from  waste  at  a  lumber  mill.  The  company  was  thus  en¬ 
abled  to  have  a  cheaper  source  of  power.  Later,  it  resulted 
in  lower  rates.  The  company  had  gained  and  the  com¬ 
munities  had  gained.  The  transmission  line  made 

241  service  available  at  Donaldson,  a  community  too 
small  even  today  for  any  service,  save  by  transmis¬ 
sion  lines. 
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Q.  When  was  Pine  Bluff  acquired  and  what  immediate 
future  use  did  the  Arkansas  Light  and  Power  Company  have 
in  mind  in  acquiring  Pine  Bluff  f 

A.  Pine  Bluff  came  under  the  control  of  the  Arkansas 
Light  and  Power  Company  in  1917.  A  study  had  b^en 
made  of  the  rice  irrigation  problems  in  the  vicinity  of 
Stuttgart  as  a  source  of  load  for  bigger  power  plants.  The 
use  of  power  in  cotton  gins  was  investigated.  Larger  gene¬ 
rating  plants  were  necessary  to  get  better  efficiencies  pnd 
consequently  cheaper  power. 

The  loads  on  the  company  plants  had  formerly  been 
lighting  loads,  which  resulted  in  heavy  loads  in  the  winter 
months.  The  result :  A  plant  little  used  in  summer  incurred 
interest,  depreciation,  and  tax  charges  for  the  whqle 
year,  which  charges  fell  on  the  kilowatt  hours  generated  in 
the  wintertime,  with  resultant  high  costs. 

The  rice  pumping  load  extending  from  May  to  the  middle 
of  September  would  permit  the  generation  of  more  kilowatt 
hours  at  times  when  the  plants  were  otherwise  not  in  use. 
The  cotton  gin  season  began  about  the  time  the  rice  irriga¬ 
tion  season  ended.  The  two  seasonal  loads  would  fill  in  a 
large  portion  of  the  season  of  extremely  low  loads.  This 
combination,  by  spreading  the  above  charges  over 
242  more  kilowatt  hours,  resulted  in  a  lowered  power 
cost,  not  only  for  the  rice  and  gin  customers,  but  for 
all  customers.  The  line  and  plant  extensions  were  built 
and  experience  has  proven  this  a  proper  step  in  the  develop¬ 
ment  of  the  area.  The  purchase  of  Pine  Bluff  with  the  sub¬ 
sequent  development  eventually  replaced  two  inefficieht 
plants  at  Stuttgart,  one  each  at  De  Vails  Bluff,  Lonoke, 
Clarendon,  Brinkley  and  Holly  Grove,  with  one  more 
efficient  plant  at  Pine  Bluff. 

Q.  What  was  the  next  important  step  in  the  development 
of  this  system? 

A.  The  supply  of  more  and  cheaper  power. 

Q.  As  I  understand  you,  it  was  necessary,  was  it  not, 
to  have  low-cost  power  before  your  plans  of  integration  hf 
an  Arkansas  Company  could  be  achieved  ? 

A.  That  is  correct.  We  could  not  hope  to  sell  power  to  opr 
prospective  customers  unless  we  could  offer  something  bet¬ 
ter  or  cheaper  than  those  customers  were  using.  We  e^:- 
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pected  to  give  better  and  cheaper  service.  The  history 
of  our  company  proves  we  have  done  both. 

Q.  Mr.  Lynch,  could  there  have  been  an  effective  or 
efficient  integration  of  the  many  isolated  independent 
operating  units  if  they  had  not  been  brought  under  common 
control? 

A.  No,  sir.  While  there  may  have  been  some  integration 
and  some  reduction  in  rates  and  improvements  of  service 
without  common  control,  such  an  operation  would  not 

243  have  been  practical,  efficient  or  economical.  Divided 
responsibility  would  not  have  improved  the  service 

nor  have  given  the  consumer  the  low  rates  he  now  enjoys. 
In  my  judgment,  based  upon  my  experience,  and  I  have 
had  a  wide  one,  in  attempting  to  coordinate  operations  be¬ 
tween  different  systems,  it  is  not  practical  or  feasible  to 
make  a  permanent  arrangement  of  integration  of  properties 
not  under  common  control. 

Q.  In  addition  to  acquiring  independent  operating  units 
in  Arkansas  and  building  them  into  one  integrated  coordi- 
naetd  system,  has  any  other  advantage  accrued  to  the  re¬ 
spondent  and  by  it  passed  to  its  customers  growing  out  of 
the  acquisition  by  Electric  and  its  organization  of  respond¬ 
ent? 

A.  Yes,  sir.  Electric  Power  &  Light,  at  the  time  it  ac¬ 
quired  the  principal  properties  now  constituting  the  Ar¬ 
kansas  system,  also  acquired  properties  in  Mississippi, 
Louisiana  and  had  previously  acquired  the  properties  in 
New  Orleans.  The  area  served  in  these  three  states  pre¬ 
sented  great  load  possibilities  with  great  diversities  and 
these  loads  could  be  used  to  absorb  the  output  of  larger 
plants  with  correspondingly  increased  efficiency  and 
economies  and,  consequently,  cheaper  cost.  About  this  time, 
the  paper  industry  in  Louisiana,  then  in  its  infancy,  was 
being  developed  which  created  new  demands  for  power  in 
quantities.  Louisiana  had  an  abundance  of  cheap  fuel  and 
the  paper  industry  load.  This  fuel  situation  and  load 
justified  a  good  plant  in  Louisiana,  as  Arkansas  at 

244  that  time  had  no  cheap  fuel  supply.  Excess  capacity 
above  paper  mill  requirements  would  provide  a  de¬ 
pendable  source  of  power  not  only  in  Louisiana,  but  in  Mis¬ 
sissippi  and  Arkansas ;  a  plant  located  in  Louisiana  natu- 
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rally  became  the  chief  source  of  power  for  the  Arkansas 
system.  The  result  has  been  that  the  operation  of  the 
Arkansas,  Louisiana,  Mississippi  and  New  Orleans  systems 
have  been  coordinated  and  integrated  to  the  same  extent  as 
has  the  Arkansas  properties.  The  Arkansas  system  may  be 
referred  to  as  an  area  integration,  while  the  four  systems 
commonly  referred  to  as  the  ALMNO  system  may  be  re¬ 
ferred  to  as  regional  integration.  Area  integration  mijst 
precede  regional  integration. 

Q.  You  have  discussed  the  method  of  accumulating  load 
to  justify  the  building  of  a  large  generating  plant.  Tell  ks 
what  considerations  were  given  to  selecting  a  location  for  a 
plant. 

A.  The  Arkansas,  Louisiana  and  Mississippi  areas  wete 
studied.  Two  general  locations  were  given  detailed  study. 
One  of  these  was  the  coal  fields  of  Northwest  Arkansas;  tfie 
other  the  gas  fields  of  North  Louisiana.  The  proposed  Ar¬ 
kansas  installation  was  a  mine  mouth  plant.  A  small  mine 
mouth  plant  was  purchased  and  a  generator  installed  bnt 
has  been  dismantled.  There  was  no  known  oil  or  gas  in 
Arkansas  at  that  time,  making  it  necessary  to  locate  the 
new,  efficient  plant  in  Louisiana.  The  Louisiana  fuel 
245  supply  appeared  best  by  this  study  and  the  first  major 
plant  was  built  in  the  gas  fields  of  that  state. 

Q.  Can  you  give  us  an  illustration  with  respect  to  a  towp 
acquired  in  the  early  stages  of  the  development  that  afforded 
an  opportunity  to  better  conditions  for  all  parties  con¬ 
cerned? 

A.  In  the  case  of  Newport,  when  purchased  by  Arkansas 
Light  and  Power  Company,  it  was  supplied  by  an  old  and 
inefficient  plant  and  distribution  system.  This  plant  was 
badly  damaged  by  fire.  Instead  of  rebuilding,  temporary- 
repairs  were  made  and  the  plant  used  until  a  transmission 
line  was  built  into  the  town.  With  the  coming  of  the  transj- 
mission,  service  was  improved  and  the  costs  of  service 
lowered. 

Q.  Did  this  line  improve  conditions  in  other  towns  along 
the  line? 

A.  Yes,  it  did.  As  a  matter  of  fact,  the  line  was  justified 
in  part  by  the  savings  that  could  be  made  in  serving  several! 
towns  along  the  way  already  owned  by  the  company  and| 
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the  potential  savings  in  several  other  towns  whose  purchase 
was  contemplated. 

Q.  You  say  “ whose  purchase  was  contemplated”.  Why 
did  you  expect  to  buy  these  plants  ? 

A.  It  was  our  intention  to  buy  them  if  possible  because 
by  so  doing  we  could  procure  them  as  a  market  for 

246  the  power  we  were  making  available.  We  believed 
that  we  could  invest  money  in  the  towns  and  facili¬ 
ties,  earn  on  the  money  invested,  and  at  the  same  time  give 
better  service  at  lower  rates  than  those  towns  were  then 
receiving. 

Q.  Has  your  company  purchased  any  property  since  the 
Federal  Power  Commission  Uniform  System  of  Accounts 
was  made  effective? 

A.  Yes,  we  bought  the  distribution  system  at  Trumann, 
Arkansas. 

Q.  How  was  the  price  paid  for  that  situation  determined? 

A.  By  negotiation,  just  as  we  had  done  in  the  earlier 
acquisitions.  The  owners  of  that  property  were  principally 
engaged  in  the  manufacture  of  lumber  and  desired  more 
power  for  their  operations  and  also  wanted  to  get  out  of  the 
utility  business. 

Q.  Mr.  Lynch,  how  much  did  respondent  pay  for  the  Tru¬ 
mann  property? 

A.  It  paid  $27,500  for  the  distribution  system  alone.  The 
generators  did  not  belong  to  the  Trumann  Light  &  Power 
Company,  but  to  its  parent,  the  Lumber  Company,  and  that 
company  retained  the  generators. 

Q.  After  buying  the  property,  did  you  recondition  it,  and, 
if  so,  at  what  cost? 

A.  Yes,  we  reconstructed  the  property  at  a  cost  of  $24,941 
and  salvaged  $1500  worth  of  material. 

247  Q.  Did  you  build  a  transmission  line  into  the  prop¬ 
erty  and,  if  so,  what  was  the  cost? 

A.  Yes,  we  built  a  transmission  line  from  our  inter-con¬ 
nected  system  to  the  town  of  Trumann  at  a  cost  of  $29,438. 

Q.  Was  that  all  of  the  costs  you  had  in  connection  with 
the  acquisition,  the  reconstruction,  and  the  integration  of 
this  property  with  your  integrated  system? 

A.  No,  Examining  title  and  recording  fees  and  other  ex¬ 
penses  incident  to  the  acquisition  amounted  to  $42.00,  mak- 
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ing  a  total  cost  to  respondent  of  $80,421. 

Q.  Mr.  Lynch,  when  was  this  property  purchased 
when  did  you  begin  operating  it  with  power  from  your  in¬ 
tegrated  system? 

A.  The  date  of  the  deed  was  12-7-39,  the  transfer  of  the 
property  as  of  January  1,  1940,  and  we  began  operating  it 
from  our  transmission  system  3-1-40. 

Q.  Generally  speaking,  Mr.  Lynch,  what  were  the  bene¬ 
fits  to  Trumann  and  adjacent  area  flowing  from  your  pur¬ 
chase  of  this  property,  rebuilding  and  connecting  it  with 
the  respondent’s  integrated  system? 

«•«•••• 

249  The  Witness :  By  doing  the  things  you  mention0d, 
the  respondent  has  (1)  made  services  available  to  ad¬ 
ditional  rural  areas;  (2)  provided  proper  facilities  for  ade¬ 
quate,  modern  service;  (3)  reduced  rates  to  citizens  |of 
Trumann,  and,  (4)  created  conditions  that  led  to  further 
rate  reductions  and  may  lead  to  still  further  rate  redac¬ 
tions.  i 

•  •••••• 

252  Q.  As  a  result  of  your  taking  over  the  property, 
did  industrial  service  increase  ? 

A.  Yes,  sir.  When  the  property  became  a  part  of  re¬ 
spondent’s  system,  there  became  available  in  Trumann  a 
larger  power  supply  and  soon  after  the  acquisition  by  tljie 
respondent,  the  lumber  company  which  formerly  controlled 
the  properties  began  purchasing  power  from  respondent 
Industrial  customers  in  Trumann  purchased  during  the 
years  hereinafter  set  out,  the  number  of  kilowatt  houfs 
opposite  each  year :  j 

1941,  1,787,000;  1942,  1,405,000;  1943,  1,401,000;  194, 
1,690,000;  1945, 1,656,000;  1946,  1,969,000. 

Q.  Mr.  Lynch,  is  it  true  that  the  Federal  Power  Commis¬ 
sion  staff  recommended  that  you  charge  $13,174.12  of  the 
$27,500  which  the  respondent  paid  for  Trumann,  should  be 
charged  to  Account  100.5  ? 

A.  Yes,  sir.  i 

I 

*##•••• 
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Q.  Mr.  Lynch,  you  have  discussed  this  Trumann 

257  situation  in  great  detail.  What  is  there  peculiar  to 
this  situation  that  warrants  so  much  detail? 

A.  Here  is  a  transaction  made  since  original  cost  became 
a  fetish.  Our  problem  was  fresh  enough  to  permit  us  to 
segregate  the  facts  before  the  conditions  surrounding  the 
transaction  were  lost  in  the  multitude  of  happenings  that 
eventually  obscure  the  issue.  Here  is  a  clear  cut  case  with 
details  still  available  that  are  typical  of  many  of  the  deals 
developed  in  building  Arkansas  Power  &  Light  Company. 

The  Witness:  The  details  of  the  other  transactions  are 
now  lost  in  the  maze  of  subsequent  happenings,  but  I  am 
sure,  had  the  need  been  apparent  in  the  past  years  and  had 
a  record  of  the  complete  picture  in  each  transaction  been 
kept,  they  would  have  reflected  results  comparable  to  those 
of  the  Trumann  acquisition. 

Q.  Does  the  respondent  own  and  operate,  or  operate,  any 
facilities  located  outside  of  the  State  of  Arkansas? 

A.  Yes,  sir. 

258  Q.  What  is  that  property  and  where  is  it  located? 

A.  Junction  City,  Arkansas,  is  located  on  the  Ar- 

kansas-Louisiana  state  line.  The  company  serves  that  city 
and  has  extended  its  city  distribution  lines  across  the  state 
line  for  the  purpose  of  serving  that  part  of  the  city  in  the 
State  of  Louisiana,  and  a  few  rural  consumers  adjacent 
thereto.  The  respondent  now  has  under  construction  a 
154  KV  line  in  the  State  of  Missouri  to  interconnect  with 
the  Empire  District  Electric  Company. 

Q.  Does  the  company  own  any  other  property  outside 
the  State  of  Arkansas? 

A.  No,  sir. 

Q.  How  are  the  properties  of  the  company  operated? 

A.  They  are  all  interconnected  and  their  operation  is 
coordinated  and  unitized.  They  constitute  and  are  operated 
as  one  large  distribution  system  serving  thousands  of  con¬ 
sumers  in  urban  and  rural  areas  in  more  than  62  counties 
in  Arkansas. 

Q.  Is  all  of  the  Company’s  property  in  Arkansas  used  to 
serve  its  consumers? 

A.  No,  sir. 
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Q.  Is  any  of  it  used  exclusively  to  serve  customers  at 
wholesale  for  resale  ? 

A.  Yes,  sir.  Based  upon  original  cost  a  very  small  por¬ 
tion  of  it  is  exclusively  used  to  serve  such  customers. 

Q.  Have  you  made  a  study  for  the  purpose  of  deter- 

259  mining  what  percentage  of  all  the  company’s  electric 
property  is  used  exclusively  in  delivering  energy  to 

customers  at  wholesale  for  resale  ?  If  so,  what  is  that  per¬ 
centage? 

A.  Yes,  sir,  I  have.  Based  upon  the  original  cost  of  |  all 
of  the  company’s  electric  property,  its  property  used  only 
to  serve  customers  at  wholesale  for  resale  and  which  car¬ 
ries  no  energy  to  its  own  consumers  in  Arkansas,  is  l^ss 
than  one  per  cent  of  all  the  company’s  property. 

Q.  With  the  exception  of  this  less  than  one  per  cent,  Ar. 
Lynch,  does  the  rate  making  authority  of  the  State  of  Ar¬ 
kansas  have  to  give  consideration  to  your  investment  in  ^ill 
of  the  other  property  in  fixing  fair  rates  of  return? 

A.  Yes,  sir,  they  have  to  do  that. 

Q.  Have  you  made  a  study  for  the  purpose  of  determin¬ 
ing  what  percentage  of  the  company’s  total  gross  electric 
revenue  is  realized  from  its  sale  at  wholesale  tor 

260  resale?  If  so,  what  is  that  percentage? 

A.  I  have  made  such  a  study,  for  the  year  of  1945, 
1946,  and  the  first  nine  months  of  1947.  For  those  periods, 
9.3  per  cent,  7.4  per  cent,  and  7.8  per  cent  of  the  company’s 
total  gross  electric  revenue  came  from  sales  of  energy  at 
wholesale  for  resale. 

Q.  Let  me  see  if  I  understand  you,  Mr.  Lynch.  Thjat 
means  that  better  than  90  per  cent  of  the  company’s  gross 
earnings  arises  in  Arkansas  from  sales  to  consumers  in 
Arkansas? 

A.  Yes,  sir,  correct. 

| 

•  •••••• 

299  Q.  Mr.  Lynch,  what  is  the  state  of  maintenance 
now  maintained  on  your  system  with  respect  to  its 
electric  facilities  and  what  was  it  in  1942? 

Mr.  Wahrenbrock:  I  don’t  believe  that  is  relevant  to  any 
issue  in  this  case. 
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Presiding  Examiner:  What  is  the  question,  please! 

(Question  read.) 

Presiding  Examiner:  I  think  the  objection  is  good.  I 
don’t  know  that  the  witness  may  want  to  tell  whether  it  is 
in  good  shape  or  not,  but  where  does  that  fit  into  the  testi¬ 
mony? 

Mr.  Lasley:  On  account  of  future  developments,  if  we 
cannot  connect  it,  it  might  go  out.  We  expect  when  we  get 
through  with  this  witness  that  he  may  want  to  return  home 
and  I  am  just  asking  that  question  in  order  that  we  might 
undertake  to  tie  it  in  at  some  later  time. 

Presiding  Examiner :  Is  it  going  to  your  notion  of 

300  the  matter  of  the  value  of  your  property? 

Mr.  Lasley:  No,  I  don’t  know  that  it  has  anything 
to  do  with  the  value  of  the  property,  state  of  maintenance 
of  it,  but,  on  the  other  hand,  I  don’t  know  what  course  will 
be  followed  here  either  on  that  question  or  on  depreciation 
involved.  I  don’t  know  what  course  it  will  take  and  I  am 
asking  the  question  to  get  it  into  the  record  in  the  event  this 
witness  has  to  leave  before  we  conclude  this  case.  It  might 
become  very  important  and  it  might  not. 

Presiding  Examiner:  I  think  generally  matter  which 
might  or  might  not  become  important  should  be  left  out 
rather  than  put  in.  I  think  it  makes  a  better  record.  If  you 
put  it  in  you  may  open  doors  or  even  flood  gates  that  you 
don ’t  want  to  open,  and  I  am  rather  inclined  to  the  view  that 
the  better  practice  is  not  to  put  in  matter  that  may  or  may 
not  be  proper. 

I  think  I  would  wait.  On  the  objection,  I  will  sustain 
the  objection  to  the  showing  that  at  this  point  it  does  not 
appear  to  be  relevant  or  material  to  any  of  the  issues  in  the 
case. 

Mr.  Lasley :  Then  can  we  just  make  the  record  on  it? 

Presiding  Examiner:  You  have  asked  the  witness  the 
question  and  to  that  extent  I  think  your  record  is  made. 

Mr.  Lasley :  You  don’t  know  what  his  answer  would  be. 

Presiding  Examiner:  I  don’t  think  it  makes  any  differ¬ 
ence. 

301  Mr.  Lasley:  Mr.  Examiner,  even  though  you  ex¬ 
clude  it  we  can  make  the  offer. 
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Presiding  Examiner :  Quite  so.  You  can  state  that  he  is 
going  to  testify  to  whatever  you  want. 

Mr.  Lasley:  In  response  to  the  question,  if  permitted  to 
answer,  he  would  have  said  it  is  good,  and  that  is  all. 

Presiding  Examiner. :  I  will  sustain  the  objection  at  this 
time  because  I  do  not  think  that  matter  has  been  put  in  issue. 

I 

Cross-examination. 

By  Mr.  Wahrenbrock : 

Q.  Mr.  Lynch,  in  your  direct  testimony  yesterday  you 
referred  to  the  typical  situation  in  Arkansas  before  inte¬ 
gration  as  one  in  which  there  were  small  isolated  independ¬ 
ently-owned  operating  units  with  high-costs  and  ppor 
service.  Will  you  describe  a  typical  unit  of  that  kind? 

A.  There  are  a  number  of  places  where  that  condition 
existed.  I  do  not  think  right  at  the  minute  what  might  be 
the  best  one  to  apply.  But  right  offhand  I  would  say  B^ld 
Knob  probably  was  a  typical  setup. 

As  I  recall  it,  they  had  two  small  oil  engines  in  that  pl^nt 
and  served  a  little  community  there  of  some  three  or  fpur 
thousand  people.  Of  course,  that  kind  of  operation  requires, 
in  those  days,  two  men  in  the  plant  all  the  time  for 
302  that  one  little  group  of  properties  there  with  very 
small  loads,  that  is  in  addition  to  line  forces,  and  !so 
forth.  That  is  all  combined  in  the  operation  we  now  hajve 
into  a  bigger -  j 

Q.  (Interposing) :  I  will  come  to  that  in  just  a  moment,  if 
I  may.  I  would  like  to  confine  it  now  to  a  description  of  t^e 
unit  before  integration. 

What  was  the  capacity  of  the  generating  equipment  ^t 
Bald  Knob? 

A.  I  believe  there  were  two  50  killowatt  generators.  I 
could  not  be  sure  of  that.  It  is  a  long  time  back.  j 

Q.  What  was  the  voltage  at  which  they  generated? 

A.  2300.  #  | 

Q.  Where  was  that  power  plant  located  in  the  community, 
geographically  ? 

A.  It  was  located  fairly  well  to  the  center  of  the  con|L- 
munity,  alongside  the  railroad. 

Q.  2300-volt  circuits  extended  from  that  generating  plant!? 

I 

i 
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A.  Yes. 

Q.  Along  the  streets  and  alleys  of  the  community  ? 

A.  Yes,  sir. 

Q.  Through  the  built-up  section  of  the  community? 

A.  Yes. 

Q.  Out  into  the  rural  area  surrounding  it? 

A.  I  don’t  think  it  went  into  the  rural  area  sur- 

303  rounding  it.  It  was  confined  to  the  town. 

Q.  Confined  to  the  locality  in  which  the  residences 
and  commercial  enterprises  and  the  industries  were  built  up  ? 

A.  That  is  my  best  recollection ;  yes,  sir. 

Q.  Was  that  an  incorporated  community? 

A.  Yes,  sir. 

Q.  Was  the  locality  in  which  the  service  was  rendered 
substantially  limited  to  the  corporate  limits  of  the  mu¬ 
nicipal  corporation? 

A.  No,  there  were  farms  outlying  which  could  be  served. 

Q.  Were  they? 

A.  They  were  not,  no. 

Q.  You  say  these  were  2300- volt  circuits.  Were  there 
any  transformer  stations  served  by  those  2300-volt  circuits? 

A.  Those  2300-volt  circuits  went  out  from  there,  and  of 
course  wherever  they  were  tapped  for  service  to  the  cus¬ 
tomers  that  voltage  had  to  be  reduced  down  to  usable  volt¬ 
age  in  the  house. 

Q.  The  house  voltage  was  how  much? 

A.  In  most  cases,  110  volts,  possibly  some  cases  220. 

Q.  Were  the  2300-volt  circuits  tapped  and  transformers 
located  on  the  poles,  were  they? 

A.  In  practically  all  cases,  yes.  I  wouldn’t  be  sure  there 
wasn’t  some  instance  where  they  had  them  on  a  plat- 

304  form  on  a  pole. 

Q.  From  those  transformers  110-volt  circuits — do 
you  call  those  secondaries? 

A.  Those  are  secondaries,  yes,  110-volt  or  220-volt  secon¬ 
daries  were  run  to  the  customers’  premises. 

Q.  Did  those  secondaries  extend  along  the  line  of  poles 
along  the  street  or  alley  for  some  distance  from  the  trans¬ 
former? 

A.  I  presume  that  they  did.  That  is  the  usual  practice. 

Q.  And  then  from  those  secondaries  extending  along 
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the  line  of  poles  on  each  street  and  alley,  service  drops  }*an 
into  the  customers’  premises? 

A.  Yes,  sir. 

Q.  What  was  the  population  range  of  the  communities  in 
which  isolated  units,  of  which  you  have  described  a  typijcal 
one,  were  located? 

A.  I  would  guess  offhand  from  about  7500  down  to  abbut 

2,000. 

Q.  You  don’t  recall  any  less  than  2,000? 

A.  Yes,  some  of  them  I  guess  were  less  than  2,000.  It  is 
a  little  bit  hard  for  me  to  remember  what  the  population 
was  that  far  back,  and  I  didn’t  know  exactly  at  that  tiijne. 
I  am  quite  sure  it  was  smaller  than  2,000. 

Q.  What  was  the  general  range  of  the  voltage  at  which 
those  local  generating  plants  were  operated? 

305  A.  They  were  practically  all  2300-volt  generation, 
and  the  same  layout  of  primary  and  secondary  wites 
we  have  just  described. 

Q.  Under  the  standards  then  prevailing  in  Arkansas, 
what  was  the  maximum  radius  of  the  area  within  which 
service  could  be  rendered  at  such  voltage? 

A.  That  voltage  was  capable  of  being  stretched  out  over 
quite  a  long  range.  When  I  say  a  long  range,  I  meani  a 
matter  of  three  or  four  miles.  It  is  a  matter  of  copper  in 
the  system,  getting  enough  copper  to  carry  it  without  tbo 
much  loss. 

These  little  towns,  however,  I  imagine  a  mile  or  a  mile 
and  a  half  probably  represented  the  range,  or  two  miles 
represented  the  range,  of  those  primary  lines. 

Q.  And  typically  little  service  was  rendered  to  rural 
customers?  Is  that  true? 

A.  There  was  practically  no  service  to  rural  customers. 

Q.  In  the  respects  in  which  you  have  described  su^h 
isolated  operating  units,  was  the  situation  in  Arkansas 
comparable,  similar  to  that  in  Louisiana? 

A.  Very  much  the  same  kind  of  a  setup;  yes,  sir. 

Q.  And  other  surrounding  states — Mississippi,  Okla¬ 
homa? 

A.  That  way  in  Mississippi.  I  was  not  familiar  with 
Oklahoma  at  that  time. 

Q.  Yes. 
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306  A.  That  is  the  general  pattern,  however,  that  de¬ 
veloped  at  that  stage. 

Q.  That  is  the  general  pattern  which  had  developed  in 
the  industry  throughout  the  country  at  that  stage? 

A.  Through  that  kind  of  settlement,  yes,  density  of  popu¬ 
lation. 

Q.  You  speak  of  “that  period”.  I  am  not  quite  sure 
what  words  you  used. 

A.  I  am  talking  generally  back,  I  suppose,  in  the  ’20 ’s 
when  this  was  started  to  be  put  together.  That  is  what 
we  referred  to  in  the  testimony  here. 

Q.  When,  generally,  did  that  period  come  to  an  end? 
What  marked  its  end? 

A.  I  don’t  know,  that  it  is  at  the  end  yet.  I  think  it 
is  not. 

Q.  It  is  gradually  being  superseded.  Is  that  true? 

A.  Wait  a  minute.  Maybe  we  are  talking  about  two  dif¬ 
ferent  things  here.  You  are  talking  about  these  little 
groups  of  properties? 

Q.  Yes,  of  which  you  have  given  a  typical  description. 

A.  Well,  there  are - 

Q.  (Interposing) :  Isolated  operating  units  in  communi¬ 
ties  of  the  size  that  you  have  spoken  of. 

A.  There  are  still  a  few  of  them  left  in  municipal  situ¬ 
ations. 

307  Q.  You  started  to  anticipate  my  next  question  a 
ways  back.  I  was  going  to  ask  you,  and  I  wish  to  ask  you 
now,  if  you  will  describe  the  principal  changes  made  in 
the  electric  facilities  serving  such  a  locality  when  the 
integration  to  which  you  referred  took  place. 

A.  The  things  that  happened  when  the  integration  took 
place :  The  first  thing  was  to  replace  these  generators  and 
inefficient  production  of  current  and  power.  Of  course, 
going  along  with  that  we  provided  other  matters  for  get¬ 
ting  that  power  in,  and  that  other  method  was  to  have  a 
place  to  get  the  power  where  it  could  be  gotten  efficiently 
and  then  the  necessary  transmission  system  to  get  it  out 
and  spread  it  over  this  entire  territory. 

Much  of  that  2300-volt  system  that  I  have  described  is 
still  there,  and  it  is  serving  the  same  purpose  as  it  did 


I 


377  l 

i 

before.  Where  the  systems  have  outgrown  that  sort  of 
distribution  we  are  changing  it  over  to  a  higher  voltajge 
and  a  somewhat  different  svstem  of  distribution,  dne 
which  has  very  much  less  loss  in  it  and  is  more  efficient 
as  a  distribution  system  than  the  one  which  it  superseded. 

Q.  The  principal  change,  then,  which  was  made,  wjas 
the  substitution  of  a  supply  of  energy  transmitted  frond  a 
more  remote  source  over  transmission  facilities  to  these 
points  of  local  distribution,  substitution  of  that  supply  pf 
energy  for  the  previously  locally-generated  supply  pf 

308  energy.  Is  that  right? 

A.  That  is  correct. 

Q.  Aside  from  such  rehabilitation  as  may  have  been  ne¬ 
cessary  for  the  local  distribution  system  in  the  communitjy, 
that  system  continued  to  serve  the  same  functions  as  it 
had  before? 

A.  That  is  correct.  In  some  cases  it  had  to  be  revamped 
at  the  time  because  it  was  not  always  in  very  good  state  pf 
repair  and  it  wasn’t  very  safe  for  us  to  operate,  and  some 
other  things  of  that  sort.  We  had  to  come  back  with  our 
new  standards  of  construction. 

Q.  When  you  referred  to  the  Malvern-Arkadelphia  trans¬ 
mission  line,  which  I  believe  you  said  was  constructed  iiu 
about  1914,  transcript  page  240,  did  you  mean  to  suggest 
that  that  was  an  example  at  that  date  of  bringing  supply 
of  energy  by  transmission  facilities  from  a  more  remote 
source  to  the  point  of  local  distribution  in  lieu  of  the  use 
of  a  local  generator  at  that  point? 

A.  Yes.  That  was  an  illustration  of  that  and  it  wap 
made  feasible  and  proper  by  the  fact  that  at  Malvern, 
where  we  put  in  this  plant,  we  bought  steam  for  a  very,  very 
cheap  price.  It  was  from  waste  in  a  saw  mill,  and  we  bought 
the  steam.  We  had  nothing  to  do  with  the  boilers.  They 
were  there.  That  made  a  cost  of  production  which  was  very^ 
very  low.  Part  of  that  had  to  be  transmitted  to 

309  Arkadelphia,  some  22^  miles  away.  Part  of  it  went 
right  on  into  the  distribution  system  at  Malvern  an4 

did  not  require  anything  else  there  except  switchover  froip 
an  old  plant,  and  it  did  away  with  an  old  plant  in  Arkadel^ 
phia  which  was  a  very  poor  plant. 
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Q.  Then  in  each  of  these  localities  in  which  there  had  been 
a  local  distribution  system  there  was  substituted  for  the 
generating  plant  a  step-down  transformer  station  which 
took  the  energy  at  the  higher  voltage  at  which  it  was  trans¬ 
mitted  to  that  point  of  distribution  and  stepped  it  down  to, 
typically,  2300  volts.  Is  that  right? 

A.  That  is  what  happened  at  Arkadelphia.  At  Malvern 
there  was  no  transformation  up  to  the  2300-volts  and,  con¬ 
sequently,  it  was  not  stepped  down.  That  came  right  off  the 
generator  leads. 

Q.  So  far  as  Malvern  itself  was  concerned  it  continued  to 
be  the  same  kind  of  pattern  which  previously  had  existed 
except  for  the  fact  you  had  a  larger  supply  of  energy  and 
perhaps  a  more  economic  supply  of  energy,  then? 

A.  That  is  right. 

Q.  Do  I  get  the  picture,  then,  that  this  process  of  inte¬ 
gration  at  that  stage  consisted  principally  of  adding  trans¬ 
mitting  facilities,  maybe  a  transmission  line  or  series  of 
lines  or  transmission  network  which  brought  energy  from 
a  smaller  number  of  more  economic  and  larger  sources  of 
power  to  these  local  distribution  systems? 

310  A.  That,  and  the  effect  it  had  on  operation.  We 
did  not  require  nearly  as  many  men  in  the  Arkadel¬ 
phia  area  and  we  had  some  saving  there  which  could  be 
realized,  and  we  had  fewer  men  in  the  plant  down  there. 
We  had  a  cheaper  operating  layout. 

Q.  Did  introduction  of  high  transmission,  high-voltage 
transmission,  add  additional  personnel  requirements  in 
these  various  communities,  though,  to  handle  the  high- 
tension  equipment? 

A.  Practically  none;  no,  sir. 

Q.  The  same  men  that  handled  the  local  distribution 
handled  the  high-tension  transmission? 

A.  That  is  correct. 

Q.  Does  that  continue  to  be  true? 

A.  Very  largely,  yes.  We  have  a  few  men  that  are  as¬ 
signed  to  sort  of  rove  around  the  territory  on  different 
kinds  of  jobs  when  some  particular  group  gets  a  little  be¬ 
hind,  but  there  are  only  one  or  two  gangs  of  that  sort  in  the 
whole  outfit,  emergency  operation.  That  is  really  opera¬ 
tion,  though. 
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Q.  I  wonder  if  you  could  give  me  just  a  little  picture  of 
how  your  organization  is  set  up.  Does  the  operation  of  the 
transmission  facilities,  the  dispatch  of  energy  over  thepa, 
fall  in  a  different  part  of  your  organization  from  the  prob¬ 
lems  of  local  distribution  in  these  communities? 

311  A.  You  are  speaking  now  of  operation,  mainten¬ 
ance  ? 

Q.  I  am  speaking  of  operation  and  not  of  maintenance  to 
which  I  previously  was  referring. 

A.  The  general  operation  scheme  is  a  combination,  or  is 
directed  toward,  the  operation  of  the  power-producing  arid 
power-transmission  facilities  of  the  four  companies  in  the 
group.  It  happens  that  that  load  dispatcher  office  is  located 
in  Pine  Bluff  for  the  four  companies.  It  is  their  job  tb 
select  the  plants,  to  watch  the  loads  and  select  the  plants 
and  have  them  on  the  line  which  are  best  adapted  to  supply¬ 
ing  the  power  at  any  particular  time.  They  order  thes^ 
various  plants  on  to  pick  up  loads.  As  a  matter  of  fact,  ip 
recent  years  they  controlled  that  very  largely  from  a  desk 
which  was  right  in  front  of  them  and  it  is  done  more  or 
less  automatically.  It  comes  time  for  a  certain  plant  tp 
come  on — they  have  got  a  button  there  which  they  turn, 
and  that  plant  picks  up  the  load  and  varies  with  the  load 
automatically,  and  then  that  can  be  changed  from  that  planj 
to  some  other  plant  by  the  mere  change  of  that  automatic 
equipment. 

But  they  must  always  be  there  ready  to  see  that  the| 
change  are  made  in  time  to  meet  the  conditions  which  muslj 
be  met,  which,  of  course,  must  be  more  or  less  guessed  at,  buf 
they  are  governed  from  the  day  before  and  the  previous  rec-i 
ords  of  loads.  In  that  way  they  bring  on  these  plants  in  the 
order  of  their  efficiency,  so  that  if  the  load  is  light; 

312  some  day  and  you  have  some  plants  which  you  ordi¬ 
narily  run  which  are  not  required  and  they  are  ineffi¬ 
cient,  more  inefficient  than  the  others,  those  are  left  off. 

Of  course,  when  you  get  to  where  you  have  to  have  those 
to  carry  your  load,  you  reach  in  and  get  them.  But  the  ineffi¬ 
ciency  does  not  bother  you  much  because  you  run  them  only  i 
a  few  hours  a  day  and  an  inefficient  plant  that  is  shut  down  | 
does  not  cost  you  money  because  it  is  inefficient.  | 
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313  Q.  Does  that  operating  desk,  or  do  those  opera¬ 
tors,  control  the  switching  on  the  transmission  facili¬ 
ties  of  the  company? 

A.  Any  switches  which  would  be  opened  for  any  purpose 
other  than  what  is  opened  automatically — they  are  practi¬ 
cally  all  automatic — are  opened  on  orders  of  those  dis¬ 
patchers.  They  can  only  be  opened  by  calling  in  and  getting 
a  clearance,  the  right  to  open  them  and  given  a  number 
which  is  tagged  on  the  switch  and  then  they  can  open  them. 
They  cannot  close  them  again  until  they  get  orders  from  that 
dispatcher  to  close  them  again.  That  is  a  matter  of  safety. 

Q.  Yes. 

A.  The  automatic  equipment  is  under  nobody’s  control. 
It  is  automatic.  It  is  so  arranged  that  a  line  running  from 
this  point  over  to  this  point,  having  switches  on  either  or 
both  ends,  if  trouble  shows  up  on  it  and  it  needs  to  be 
opened,  the  automatic  equipment  automatically  opens  both 
of  them  and  cuts  out  that  particular  section  of  the  system. 
That  particular  section  of  the  system  usually  has  no  trans¬ 
formers  on  it  and  consequently  that  trouble  is  completely 
voided  so  far  as  any  customers  are  concerned,  because  the 
power  supply  comes  around  the  other  way  and  it  is  fed  in 
without  any  interruption. 

There  are  certain  slight  exceptions  to  that  where  we  have 
smaller  sub-stations  which  are  not  protected  by  switches 
on  either  side  and  are  fed  by  a  line  which  is  a  through 

314  line.  Of  course  there  you  get  into  occasional  interrup¬ 
tion  to  service  due  to  lightning  strokes,  and  some¬ 
times  semi-permanent  injury  to  the  line,  and  then  service 
cannot  be  restored  until  you  put  a  man  out  to  open  the 
switches  on  the  order  of  the  load  dispatcher  which  cuts  out 
half  of  that  line  and  leaves  the  other  half  in. 

Q.  That  man  goes  out  to  do  that  under  the  orders  and 
directions  which  come  from  this  central  desk? 

A.  That  is  right. 

Q.  So  far  as  the  automatic  equipment  is  concerned,  if 
there  is  to  be  a  change  in  the  setting  or  some  change  in  the 
previously-designed  use  of  those  facilities,  that  would  be 
within  the  control  of  that  desk,  too? 

A.  Well,  except  that  I  do  not  think  there  is  any  way  for 
him  to  change  the  use  of  the  line  in  between. 


Q.  I  see. 

A.  It  is  in  a  network. 

Q.  That  is  a  matter  of  plant  design  rather  than  operation? 

A.  It  is  a  matter  of  natural  flow  of  electricity  rather  than 
anything  else  once  it  is  built. 

Q.  Does  a  separate  part  of  your  organization  have  the 
responsibility  for  the  switching  and  local  distribution  Sys¬ 
tem  in  the  communities  that  are  served  off  of  this  trans¬ 
mission  system? 

A.  Well,  there  again  it  has  gotten  down  to  where 

315  it  is  very  largely  automatic.  If  trouble  shows  up  in 
those  individual  lines  they  are  closed  once,  and  if 

the  trouble  is  cleared  up,  and  most  of  the  time  it  is,  due  to 
transient  faults  of  one  kind  or  another,  it  goes  right  on  back 
in  after  a  half-minute  or  so. 

If  somebody  has  run  into  a  pole  and  knocked  the  line  dqwn 
somewhere  and  it  won’t  go  back  in,  it  stays  open  and  they 
have  to  get  out  and  hunt  up  the  trouble. 

Q.  Is  there  any  local  distribution  operating  personnel 
which  has  responsibilities  which  are  separate  from  this 
central  desk  that  you  speak  of? 

A.  That  is  part  of  the  field  organization  we  have  in  these 
towns.  Practically  every  town  or  little  groups  of  tovfns 
have  a  lineman  or  two  linemen,  a  lineman  or  a  helper  a 
little  small  crew  which  does  all  sorts  of  repairing  and  almpst 
anything  that  is  to  be  done  in  that  area.  They  take  over  a|nd 
handle  this  thing  whenever  that  trouble  happens.  It  is  jhst 
routine  and  ordinary  repair  work. 

Q.  What  is  their  relationship  to  this  control  desk? 

A.  None,  except  that  when  the  control  desk  gets  the  trou¬ 
ble  located  over  in  their  immediate  vicinity,  then  it  is  hp 
to  them  to  get  it  fixed  up.  j 

Q.  If  it  is  beyond  the  bailiwick  of  the  control  of  the  trans¬ 
mission  svstem,  then  it  is  their  business  to  find  it,  is  it? 

A.  That  is  right.  The  local  situation  is  the  loc^l 

316  situation  belonging  to  the  men  locally  located.  The 
load  dispatcher  doesn’t  pay  very  much  attention 

to  the  voltage  after  it  gets  below  the  110,000  volts  or  tlie 
transmission  voltage.  The  job  from  there  on  over  to  the 
customer  belongs  to  the  local  people  right  there  on  tl^e 
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job  who  can  find  it,  look  after  it,  and  get  it  done  the 
quickest. 

Q.  You  speak  of  110,000  volts.  I  take  it  that  since  the 
period  of  initial  integration  the  voltages  which  have  been 
used  in  this  long-distance  transmission  have  increased  as 
the  distances  over  which  the  energy  is  carried  have  in¬ 
creased. 

A.  That  is  hardly  the  situation.  When  this  great  growth 
came  into  this  territory  in  transmission  lines  shown  on 
Mr.  Moses’  Chart,  the  whole  area  was  studied.  We  built 
a  system  in  there  to  take  care  of  conditions  after  they  had 
had  considerable  growth.  It  was  felt  that  110,000  volts 
was  about  as  high  a  voltage  as  we  could  use  and  about  as 
low  a  voltage  as  we  could  use.  You  are  wondering  prob¬ 
ably  at  that  statement,  but  the  fact  of  the  matter  is  this: 
A  high  voltage  line  requires  a  charging  current,  and  it 
requires  it  in  considerable  amounts.  We  were  building  a 
transmission  there  over  a  wide  area  and  had  a  lot  of  miles 
of  lines.  We  didn’t  have  too  much  load.  The  plants  were 
not  built  for  the  future,  but  those  lines  were  built  for 
the  future.  I  am  talking  about  this  thing  now  after  this 
Electric  Power  and  Light  came  into  the  picture  and  we 
made  this  analysis. 

317  Q.  WThen  was  that  110,000  volt  system  initially 
put  into  operation,  or  parts  of  it? 

A.  It  was  put  in  in  1927  or  1928,  some  of  them  in  1926. 
The  other  voltages  we  had  before  that  were  comparatively 
low.  This  charging  current  is  very  difficult  to  deal  with 
when  you  have  small  plants.  The  fact  of  the  matter  is 
that  your  generators  go  wild  from  it  when  the  load  is 
down,  so  we  couldn’t  handle  much  more  of  that.  We  have 
in  days  gone  by  used  artificial  loading  to  keep  it  down, 
as  a  matter  of  fact,  wattless  loading. 

The  time  was  coming,  though,  when  these  lines  would 
have  to  carry  larger  loads,  and  that  time  has  since  arrived 
and  we  have  had  to  go  back  and  reinforce  some  of  the  lines 
we  built,  so  the  system  which  was  built  at  that  time,  look¬ 
ing  forward  over  the  years  to  what  might  happen,  was 
built  big  enough  to  be  of  service  some  years  later.  Then 
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after  it  Las  finally  gotten  up  it  is  up  to  where  it  is  pretty 
well-loaded. 

i 

•  «##•#• 

323  Q.  Did  I  understand  your  statement  a  moment  hgo 
about  the  operator’s  desk,  dispatching  desk  in  Pine 
Bluff,  that  that  operator,  or  that  desk,  performs  the  same 
functions  for  similar  facilities  of  the  Louisiana  company 
and  the  Mississippi  company  as  it  does  for  the  facilities  of 
Arkansas  Power  and  Light  Company,  their  transmission 
facilities? 

A.  That  office  has  the  general  dispatching  job  for  the  three 
states ;  yes,  sir.  There  is  a  little  breakdown  in  Mississippi 
in  that  there  is  a  sub-office  there  which  takes  care  of  the 
local  system  in  that  particular  area  on  account  of  telephone 
arrangements.  But  it  is  all  under  the  direct  guidance ■  of 
this  office  in  Pine  Bluff. 

Q.  That  office  is  in  effect  an  agency  of  the  three  companies, 
is  it? 

A.  I  don’t  know  exactly  what  you  mean  by  “agency”,  but 
they  do  the  work  for  the  three  companies,  and  the  thtee 
companies  share  in  paying  for  it. 

i 

•  •  *  •  *  •  •  • 

i 

325  Q.  All  right.  I  think  I  understand  your  difficulty. 
I  had  intended  to  ask  a  separate  question.  Let  me  th^n 
amend  the  question,  Mr.  Lynch,  to  include  deliveries  of 
power  whether  they  are  sold  or  not,  and  I  wish  you  woiild 
indicate  where  the  amounts  may  contain  parts  that  are  niot 
sold. 

The  Witness :  I  think  there  is  not  a  figure  on  there  thatj — 
strike  that  please. 

I  would  like  to  answer  that  question  but  I  am  afraid  it  lis 
beyond  my  ability. 

Presiding  Examiner:  Just  frankly  explain  your  difficulty 
with  the  question.  I  think  counsel  would  like  to  have  y<|u 
do  that. 

The  Witness:  The  difficulty  I  am  having  with  these  fig¬ 
ures  is  this:  We  have  a  110,000-volt  transmission  system 

I 

I 

I 
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here  which  extends  over  parts  of  three  states.  The  power 
is  fed  into  this  group  of  transmission  lines  at  various  loca¬ 
tions  and  it  is  taken  out  at  various  locations.  We  have 
recorded  what  flowed  across  state  lines,  and  those  figures 
are  used  in  dividing  up  the  power  at  the  end  of  the  month 
or  the  end  of  the  day  as  between  these  companies.  But  the 
flow  in  any  one  line  is  dependent  upon  the  plants  in  opera¬ 
tion  at  any  particular  time  and  upon  the  load  that  is 

326  being  carried  at  any  particular  time.  Power  liter¬ 
ally  wanders  all  around  over  these  lines  regardless 

of  where  it  is  going  and  it  is  almost,  if  not  entirely,  physi¬ 
cally  impossible  to  separate  power  even  as  to  companies 
except  on  an  hour-to-hour  basis. 

For  instance,  there  is  an  item  here  marked  “Greenville, 
138  million-odd  kilowatt  hours”.  It  is  going  out  of  the 
state  of  Arkansas. 

The  map  indicates  several  places  where  it  can  come  in.  I 
think  there  is  no  way  on  earth  of  telling  where  that  power 
came  from.  We  determine  the  division  of  this  power  amongst 
the  companies  by  analyzing  it  on  an  hour-to-hour  basis 
around  the  state  lines  and  thereby  divide  it. 

Q.  All  right.  I  don’t  see  your  difficulty  at  all,  but  let  me 
ask  you,  if  I  may,  to  see  wffiat  your  difficulty  is.  Company 
records  show,  do  they,  that  at  an  interconnection  between 
Arkansas  Power  and  Light  Company  and  Mississippi  Power 
and  Light  Company,  called  the  Greenville  interconnec¬ 
tion — 

A.  (Interposing:)  Yes,  sir. 

Q.  (Continuing:)  On  the  east  side  of  the  State  of  Arkan¬ 
sas  a  total  of  138,654,600  kilowatt  hours  was  delivered  from 
the  facilities  of  Arkansas  Power  and  Light  Company  to  the 
facilities  of  Mississippi  Power  and  Light  Company  during 
the  year  1946.  Is  that  right? 

A.  That  is  correct,  sir. 

327  Q.  Was  that  energy  transmitted  from  Arkansas? 

A.  It  came  out  of  Arkansas. 

Q.  It  was  transmitted  from  Arkansas? 

A.  But  it  did  not  belong  to  Arkansas  Power  and  Light 
Company. 

Q.  It  was  transmitted  from  Arkansas? 

A.  Yes. 


Q.  Was  it  consumed  in  Arkansas? 

A.  Not  that;  no,  sir.  I  don’t  know — wait  a  minute. j  It 
may  have  been,  part  of  it. 

Q.  Explain. 

A.  The  transmission  line  is  not  on  this  map  to  show  where 
it  could  go,  but  the  transmission  line  which  crosses  at  Green¬ 
ville  goes  on  up  into  Tennessee,  ties  onto  the  TVA  sub¬ 
station  No.  6,  which  in  turn  is  tied  in  line  up  here  numbered 
757  at  the  top  of  the  page,  into  which  87,140,000  kilowatt 
hours  came  back  into  Arkansas.  Some  part  of  that  could  be 
in  that. 

•  •••••• 

328  Q.  Then  your  position  is  that  the  energy  whicll  is 
so  delivered  over  to  the  facilities  of  Mississippi 

Power  and  Light  Company  is  indistinguishably  mixed  with 
energy  from  the  other  sources  and  all  of  it  is  indistinguigh- 
ably  used  for  loads  in  Mississippi  and  other  states  and  a 
portion  of  it,  an  indistinguishable  portion  of  it,  might,  af^er 
such  admixture,  be  deluded  in  some  energy  which  is  re¬ 
ceived  by  Arkansas  Power  and  Light  Company  over  ^he 
interconnection  near  Memphis? 

A.  If  I  have  that  question  right,  that  is  a  correct  state¬ 
ment. 

329  The  Witness:  Yes,  that  is  correct.  That  can  be 

shown - 

I 

By  Mr.  Wahrenbrock: 

Q.  (Interposing) :  Are  you  familiar  with  the  facilities 
of  Mississippi  Power  and  Light  Company  and  the  other 
facilities  over  which  that  energy  is  carried  after  it  is  deliv¬ 
ered  to  the  facilities  of  Mississippi  Power  and  Light  Com¬ 
pany? 

A.  Yes,  I  am  reasonably  familiar  with  them. 

Q.  Are  you  sufficiently  familiar  with  them  to  have  aijiy 
opinion  of  your  own  as  an  engineer  and  operating  man  £s 
to  where  the  bulk  of  the  energy  that  you  so  delivered  to 
Mississippi  Power  and  Light  Company  is  actually  con¬ 
sumed? 
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A.  That  varies  from  time  to  time  and  with  different  loads 
and  different  points  of  generation;  I  couldn’t  give  you 
quantities  on  it.  The  power  is  measured  up  there  through 
Mississippi  at  substations  and  the  information  is  available 
as  to  what  is  taken  off  at  various  substations.  But  there, 
again,  you  cannot  tell  whether  it  came  down  from  the  north 
or  came  up  from  the  south.  It  came  in  there  and  that  is  all 
we  know. 

Q.  Yes. 

A.  What  we  have  here  is  a  picture,  as  I  just  illus- 
330  trated,  with  the  water  in  the  tub,  that  we  put  this 
power  in  and  there  is  no  difference  between  kilowatt 
hours.  It  is  all  alike.  When  a  fellow  wants  them  he  wants 
them.  When  he  gets  them  he  is  happy,  and  he  doesn’t  care 
where  they  originated.  If  Louisiana  gets  some  we  can  make 
in  Arkansas  and  we  get  some  they  make  in  Louisiana,  it 
does  not  concern  us  a  particle. 

Presiding  Examiner:  Wasn’t  the  question  as  to  whether 
you  have  an  opinion  of  where  the  bulk  of  it  came  from, 
who  had  the  biggest  bucket?  Wasn’t  that  the  question? 

Mr.  Wahrenbrock:  Yes. 

The  Witness:  I  would  say  more  than  half  of  this  at 
Greenville  was  used  in  Mississippi. 

•  •••••* 

333  Q.  Isn’t  it  true  that  of  that  139  million,  not  possibly 
more  than  36  million  have  flowed  into  Arkansas  over 

the  Helena  interconnection.  That  was  the  total  amount 
of  energy  which  flowed  into  Arkansas  over  the  Helena  inter¬ 
connection. 

A.  There  couldn’t  be  more  than  36  million  come  over  that 
one  and  87  million  over  the  one  at - 

Q.  (Interposing:)  Let’s  keep  the  36  million  in  mind  for 
a  moment  and  now  turn  to  the  87  million.  Was  87  million 
received  in  Arkansas  over  interconnection  757? 

A.  Yes. 

Q.  And  31,000  over  interconnection  2181.  So  in 

334  round  figures  it  is  still  a  maximum  of  87  million 
which  was  received  in  Arkansas  over  those  two  inter¬ 
connections  from  the  State  of  Tennessee.  Is  that  correct? 
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A.  That  is  correct. 

Q.  Of  the  138  million  which  was  delivered  over  the  Green¬ 
ville  interconnection  from  Arkansas  to  Mississippi,  whafj  is 
the  maximum  amount  which  could  have  been  delivered  up 
to  the  State  of  Tennessee? 

A.  That  seems  to  be  123  million. 

Q.  Where  do  you  get  123  million?  j 

A.  Maximum  amount  is  the  maximum  amount  which  went 
across  the  river  over  here  on  these  two  circuits. 

Q.  Are  you  saying  that  the  amount  of  the  138  million 
which  was  delivered  from  Arkansas  into  Mississippi  which 
could  have  reached  Tennessee  was  in  excess  of  one  milliipn 
which  is  shown  as  having  been  delivered  from  Mississippi 
to  Tennessee?  j 

A.  I  misinterpreted  what  was  up  there.  I  will  have  to 
change  that.  It  could  only  have  been  1,054,000  come  out  fc>f 
Tennessee  from  that  interconnection  from  that  Greenville 
supply  and  it  could  have  been  only  36  million  come  back  jin 
through  Helena. 

Q.  Then  is  it  fair  to  conclude  that  of  the  138  million  whi^h 
was  delivered  to  Mississippi  at  Greenville,  not  more  than 
37  million,  in  round  figures,  could  possibly  have  r£- 
335  turned  to  Arkansas  Power  and  Light? 

A.  That  is  probably  correct ;  yes,  sir.  j 

Q.  From  your  knowledge  of  the  system,  isn’t  it  reason¬ 
able  to  assume  that  the  bulk  of  that  37  million  was  nc^t 
energy  which  was  delivered  from  Greenville,  over  the  Green¬ 
ville  interconnection  to  Mississippi? 

A.  That  sounds  reasonable. 

Q.  That  would  mean,  then,  that  it  is  reasonable,  in  your 
opinion,  to  assume  that  not  to  exceed  20  million  kilowatt 
hours  out  of  the  138  million  kilowatt  hours  was  consumed 
in  Arkansas  ? 

A.  That  is  probably  correct ;  yes,  sir. 

Q.  And  it  is  possible  that  none  of  it  was  returned  to  th£ 
State  of  Arkansas?  j 

A.  Very  remote  possibility  that  none  of  it  was.  I  think  it 
very,  very  improbable,  however. 

Q.  I  want  to  go  back  of  that  a  step,  if  I  may,  Mr.  Lynchl 
We  have  been  talking  about  whether  this  138  million  wa^ 
energy  which  was  transmitted  from  Arkansas  and  consumed 
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at  points  outside  thereof.  Let  me  ask  you  whether  this 
138  million  is  energy  which  was  transmitted  from  Louisiana 
and  all  of  it  consumed  at  points  outside  of  Louisiana  ? 

A.  That,  again,  is  a  little  difficult  to  answer.  The  circuit 
which  goes  to  Greenville  coming  directly  from  Louisiana 
and  brought  into  Arkansas  is  129,937,500  kilowatt  hours. 

That  is  a  continuous  circuit  over  to  this  Greenville 
336  crossing  with  one  substation  on  it  at  Lake  Village. 

That  129  million  which  came  in  there  is  not  as  much 
as  went  out. 

The  remainder  which  went  out  came  from  somewhere  else, 
obviously. 

Q.  All  right.  Let’s  not  go  into  where  that  came  from 
unless  you  desire. 

Of  the  129  million - 

A.  (Interposing:)  I  would  want  to  say  that  it  had  two 
opportunities  on  other  circuits  to  come  in  from  Louisiana. 

Q.  So  at  least  129  million  900  thousand  of  the  138  million 
delivered  over  the  Greenville  interconnection  came  from 
Louisiana  and  maybe  a  substantial  part  of  the  balance  ? 

A.  Where  the  individual  energy  came  from  I  do  not  know. 
Not  all  of  that  129  million  937  thousand  went  to  Mississippi 
because  there  was  a  substation  right  here  which  took  off  a 
good  many  million  of  that. 

•  •••••• 

338  Q.  What  is  the  approximate  amount  of  energy 
needed  to  serve  Lake  Village  in  a  year? 

A.  I  don’t  have  that  figure. 

Q.  What  is  the  approximate  range?  1,000,000  kilowatt 
hours? 

A.  Looks  like  a  half-million  a  month  would  be  somewhat 
of  a  guess.  I  don’t  know  what  it  runs. 

Q.  That  amount  is  metered,  is  it,  Mr.  Lynch? 

A.  It  is  metered,  yes,  sir. 

Q.  What  is  the  purpose  of  that  metering? 

A.  To  make  distribution  of  the  power  between 

339  these  companies  at  the  end  of  the  month. 

Q.  To  enable  a  billing  to  be  made  between  Louisi¬ 
ana  Power  and  Light  and  Arkansas  Power  &  Light? 
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A.  And  Mississippi,  yes. 

Q.  And  Mississippi  Power  &  Light? 

A.  Yes. 

Q.  How  are  the  Arkansas  Power  &  Light  Company’s  de¬ 
liveries  to  Mississippi  Power  &  Light  metered? 

A.  That  is  metered  at  Sterlington,  Louisiana,  a  com¬ 
puted  correction  is  made  for  losses  up  to  the  state  line,  ^he 
amount  of  power  taken  off  at  Lake  Village  is  measured. 
The  losses  are  estimated.  The  losses  are  computed  across 
the  state  of  Arkansas  and  the  result  is  then  arrived  at[ 

Q.  Then  the - 

A.  (Interposing:)  Meter  reading  at  Sterlington  wjith 
corrections  for  these  other  things  computed. 

Q.  The  amount  billed  by  Arkansas  Power  &  Light  to 
Mississippi  Power  &  Light  is  computed  by  deducting 
losses  and  the  Lake  Village  load  from  the  amount  metered 
on  the  circuit  which  comes  out  of  Sterlington.  Is  that  cor¬ 
rect? 

A.  The  Arkansas  Power  &  Light  does  not  bill  the  Missis¬ 
sippi  Power  &  Light  for  a  single  kilowatt  hour. 

Q.  Taking  it  that  it  is  Louisiana  Power  &  Light  that  does 
the  billing,  what  is  the  answer  to  my  question? 

A.  For  that  particular  amount  of  power  at  Gre^n- 
340  ville  it  is  one  of  the  deliveries  to  the  Mississippi 
Power  &  Light  Company  by  the  Louisiana  Power  & 
Light  Company,  and  it  together  with  the  other  deliveries 
into  Mississippi  constitutes  the  amount  that  the  Mississippi 
Company  is  billed  for,  and  that  includes  also  power,  if  any, 
and  it  does  at  times,  come  in  from  Tennessee  to  Mississippi. 

Q.  Yes.  I  don’t  think  you  have  answered  my  questioh, 
however. 

My  question  is  this :  Is  the  amount  which  is  delivered  by 
Arkansas  Power  &  Light  Company  to  Mississippi  Power  & 
Light  Company  at  Greenville  computed  by  taking  the 
amount  metered  on  the  circuit  out  of  Sterlington  and  de¬ 
ducting  computed  losses  and  the  Lake  Village  load  to  arriye 
at  the  result. 

A.  Plus  the  losses  in  the  Lake  Village  Substation  be¬ 
cause  it  is  measured  on  the  low  voltage  side.  That  is  ohe 
of  the  items  which  go  into  that  billing. 

Q.  With  that  amendment  is  my  statement  correct? 
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A.  Yes,  sir. 

•  •••••• 

342  Q.  A  little  while  ago  you  started  to  describe  the 
circuit  by  which  energy  flows  from  the  point  of  its  re¬ 
ceipt  south  of  Crossett  at  a  point  on  the  Arkansas-Louisi- 
ana  boundary  where  the  circuit  from  Sterlington  to  Cros¬ 
sett  crosses  the  state  boundary. 

Will  you  tell  me  what  the  voltage  of  that  circuit  and  what 
its  capacity  is  from  that  point  on  the  Arkansas-Louisiana 
boundary  to  the  Greenville  interconnection  on  the  Arkansas- 
Mississippi  boundary? 

A.  It  is  110,000  volt  line.  I  believe  it  is  a  four-naught 
circuit. 

Q.  What  would  be  the  capacity — that  is  a  single  circuit 
line? 

A.  Yes. 

Q.  What  would  be  the  capacity  of  that  line  ? 

A.  We  had  one  up  in  Arkansas  which  the  engineers  said 
had  a  capacity  of  30,000  during  the  war.  We  put  70  on  it 
and  it  stood  up.  I  don’t  know. 

Q.  Did  you  use  a  hairpin,  too  ? 

A.  Used  everything  you  had  to  have. 

Q.  The  rated  capacity,  then,  would  be  in  the  neighborhood 
of - 

A.  (Interposing:)  It  can  carry  70,000,  I  am  sure.  We 
prefer  not  to  put  that  much  on  it. 

Q.  Aside  from  serving  approximately  a  half-mil- 

343  lion  kilowatt  hours  a  month  to  Lake  Village,  does 
that  circuit  perform  any  function  other  than  to  move 

power  from  Sterlington,  power  originating  at  Sterlington 
which  is  delivered  to  Mississippi  Power  &  Light  Company 
at  Greenville? 

A.  Yes,  it  serves  to  carry  that  power  from  Sterlington 
to  Greenville,  the  power  required  for  the  Lake  Village  Sub¬ 
station,  and  power  which  goes  up  the  line  to  Pine  Bluff 
and  in  to  the  system  at  that  point.  It  is  one  line  in  a  series 
of  loops,  and  the  flow  in  those  loops  or  any  leg  of  those 
loops  depends  on  your  system  load,  its  location,  its  amount, 
and  the  place  of  generation  of  the  power  for  the  system,  and 
nobody  in  this  world  has  any  control  over  it. 
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Q.  What  is  the  length  of  that  circuit  from  one  state 
boundary  to  the  other? 

A.  I  would  make  a  guess  at  about  55  miles. 

Q.  When  was  that  circuit  built,  Mr.  Lynch  ? 

A.  I  don’t  know  exactly.  Around  1928, 1  would  say. 

Q.  When  was  the  line  from  Lake  Village  to  Pine  Bluff 
completed?  j 

A.  That  was  built  during  the  war,  about  two  years  agp. 

Q.  You  are  speaking  of  the  last  war? 

A.  Yes,  sir.  It  has  been  in  service  about  two  years. 

Q.  Until  the  line  from  Pine  Bluff  to  Lake  Village  was 
built,  is  it  true  that  the  circuit  from  one  state  boundary  to 
the  other  to  which  I  have  previously  been  referring, 
344  which  you  said  is  about  55  miles  long,  was  used  for 
only  two  purposes,  namely,  to  supply  the  half -mil¬ 
lion  kilowatt  hour  monthly  load  at  Lake  Village  and  to 
transmit  the  large  quantities  of  Sterlington  energy  that 
were  delivered  to  Mississippi  Power  and  Light  over  the 
Greenville  interconnection? 

A.  Yes,  I  think  that  was  probably  true  then. 

Q.  There  was  no  other  function  at  that  time? 

A.  That  is  right,  at  that  time.  The  system  was  oiilv 
partly  developed  up  to  its  present  stage  and  that  was  a  time 
when  it  was  being  loaded  up. 

I 

•  •••••• 

| 

353  Q.  The  functions  of  that  dispatch  desk  at  Pine 
Bluff  are  just  the  same  as  they  would  be  if  it  were 
physically  located  in  either  of  the  other  states? 

A.  Exactly.  The  only  job  they  have  to  do  is  operate  that 
system,  and  they  could  operate  that  from  anywhere  where 
facilities  were  brought  to  them  for  the  operation.  There 
is  nothing  sacred  about  the  spot.  i 

Q.  The  operation  of  the  generating  plants  and  transmis¬ 
sion  facilities  of  each  of  the  three  companies  is  for  the  neejds 
and  benefits  of  all  three  companies.  Is  that  true? 

A.  It  practically  amounts  to  that;  yes,  sir. 

•  •••••# 

373  Q.  Mr.  Lynch,  I  asked  you  a  question  which  I  wjill 
now  ask  you  to  continue  answering,  and  that  question 
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is  that  yon  identify  the  points  at  or  near  the  state  boundary 
at  which  Arkansas  Power  and  Light  Company  delivered  en¬ 
ergy  which  was  transmitted  from  the  state  and  consumed 
at  points  outside  the  state,  giving  the  name  of  the  party 
purchasing  such  energy  and  giving  the  gross  amounts  of 
energy  so  delivered  at  each  point. 

I  said  the  party  purchasing  the  energy.  I  meant  to  say  the 
party  receiving  the  energy. 

A.  Yes,  sir. 

Q.  You  have  thus  far  referred  to  the  Greenville  inter¬ 
connection.  Now,  will  you  continue? 

A.  There  is  one  interconnection  with  Louisiana  in- 

374  dicated  on  this  chart  as  “Crossett  No.  2  Circuit”, 
and  that  circuit  delivered  to  the  Louisiana  Power  and 

Light  Company  1,258,460  kilowatt  hours  for  this  year  1946. 

Crossett  No.  1  Circuit,  located  on  this  same  right  of  way, 
south  of  Crossett,  delivered  to  the  Louisiana  Power  and 
Light  Company  5,775,180  kilowatt  hours. 

The  circuit  noted  on  this  chart  as  Camden  delivered  to 
Louisiana  14,034,960  kilowatt  hours. 

Q.  Can  you  locate  that  circuit  on  the  map  which  is  Sched¬ 
ule  12,  giving  a  description  of  its  location,  Schedule  No.  18 
on  company’s  power  system  statement? 

A.  That  line  crosses  into  Louisiana  at  a  point  marked  on 
this  map  with  a  triangle  filled  in  in  red,  numbered  12 ;  it  is 
almost  directly  south  of  Strong. 

Q.  Is  the  energy  which  is  delivered  over  that  interconnec¬ 
tion  transmitted  from  the  state  and  consumed  at  a  point 
outside  thereof? 

A.  It  is  transmitted  from  the  state  over  this  line.  Where 
it  is  consumed  I  am  utterly  unable  to  tell  you. 

Q.  How  about  the  energy  which  is  transmitted  and  deliv¬ 
ered  over  Crossett  No.  1  and  Crossett  No.  2?  Is  that  con¬ 
sumed  outside  the  state? 

A.  I  cannot  answer  that.  It  may  be  consumed  outside 
the  state  or  it  may  flow  back  in  in  some  of  these  other  con¬ 
nections. 

375  Q.  Yes. 

A.  It  is  all  accounted  for  somewhere  in  the  three 

states. 

Q.  You  are  not  able  to  point  out  any  facilities  or  any  in- 


393 


dication  of  those  flows  running  to  Arkansas? 

A.  No,  sir,  I  cannot  point  them  out  from  the  information 
available  here. 

Q.  Will  you  continue? 

A.  Another  point  of  flow  of  power  out  of  the  State  of 
Arkansas  into  Louisiana  is  a  point  marked  on  this  ihap 
with  a  triangle  filled  in  in  red  as  No.  14. 

Q.  Will  you  describe - 

A.  (Interposing:)  It  is  located  almost  directly  south  of 
Taylor. 

Q.  Is  that  close  to  the  interconnection  you  last  spoke  of 
and  a  short  distance  to  the  west  of  it? 

A.  It  is  some  10  miles  to  the  west  of  it.  I  believe  these 
marks  on  here  are  miles,  these  squares.  I  am  not  sure 
whether  these  are  mile  squares  or  6-mile  squares  here. 

Q.  Is  that  the  line  which  leads  southwesterly  from  the 
McKnight  substation? 

A.  Yes,  sir. 

Q.  The  line  which  you  had  last  referred  to  was  the  line 
which  leads  southeasterly  from  the  Donan  substation.  ;Is 
that  correct,  which  you  had  previously  referred  to  ?; 
376  A.  Yes,  sir,  the  one  I  referred  to  as  the  Camden 
circuit  is  that  one.  j 

Q.  What  quantity  of  energy  was  delivered  to  whom  ovpr 
the  line  which  leads  southwesterly  from  the  McKnight  sub¬ 
station? 

A.  That  was  delivered  to  the  Louisiana  Power  and  Light 
Company,  and  because  that  is  down  on  the  end  of  a  line- 
wait  a  minute.  Strike  that  “located  on  the  end  of  the  line}’. 
It  isn’t. 

Some  of  the  power  on  that  particular  line  goes  down  to 
the  Louisiana  Power  and  Light  Company  at  the  first  sub¬ 
station  on  that  line,  is  stepped  down  to  a  lower  voltage  and 
comes  back  into  the  line  marked  “Taylor”  on  the  map. 

Q.  Do  you  have  the  quantities  over  the  first  line  info 
Louisiana  and  the  quantities  back  over  the  second  line  you 
have  referred  to  for  the  year  1946? 

A.  Talking  about  the  line  southwest  of  McKnight  now? 

Q.  That  is  right. 

A.  The  report  shows  21,833,144  kilowatt  hours  goin£ 
south  over  that  line.  It  shows  146,273  kilowatt  hours  plus 
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29,254  kilowatt  hours  of  losses  going  back  into  Arkansas, 
going  into  Arkansas. 

But  since  that  line  extending  south  of  McKnight  substa¬ 
tion  is  connected  on  down  into  the  system  further  into 
Louisiana,  I  cannot  say  that  that  146,273  kilowatt 
377  hours,  plus  the  29,254  came  south  over  that  line.  I 
don’t  know  where  it  came  from. 

Q.  From  your  knowledge  of  the  facilities  involved  would 
you  say  that  it  is  reasonable  to  assume  that  the  bulk  of  the 
energy  delivered  south  over  the  line  from  McKnight  sub¬ 
station  is  transmitted  from  the  State  of  Arkansas  and  con¬ 
sumed  at  points  outside  thereof  ? 

A.  I  say  it  is  transmitted  from  the  State  of  Arkansas, 
but,  again,  I  do  not  know  where  it  was  consumed. 

Q.  Do  you  believe  that  it  would  be  reasonable  to  assume 
that  the  bulk  of  that  energy  was  consumed  outside  the  State 
of  Arkansas? 

A.  I  don’t  know.  I  think  you  could  make  such  an  assump¬ 
tion. 


•  •••••• 

Q.  Is  the  same  thing  true  of  the  quantities  which  you  have 
said  were  delivered  south  over  the  line  running  southeast 
out  of  the  Donan  substation  and  over  Crossett  No.  1  and 
Crossett  No.  2? 

A.  It  is  reasonable  to  assume  that  they  were  used  outside 
the  State  of  Arkansas,  not  necessarily,  though,  in  the  state 
of  Louisiana. 

Q.  Now,  will  you  continue  with  your  description  of 
378  these  interconnections? 

A.  As  I  remember  it,  Mr.  Wahrenbrock,  we  have 
considered  all  the  rest  of  them. 

Q.  Going  clockwise  around  the  state  there  are  no  more 
on  the  south  or  the  west  or  the  northern  boundaries  of  the 
State.  Is  that  correct? 

A.  Yes,  sir. 

Q.  Then  continuing  clockwise  around  the  state,  I  believe 
there  are  some  north  of  the  Greenville  interconnection 
which  have  not  actually  been  described? 

A.  Yes,  sir.  We  have  the  circuit  indicated  on  here,  No. 
2181,  which  we  formerly  said  was  on  the  bridge  at  Memphis. 


It  did  not  take  any  power  out  of  the  State. 

We  have  another  one  which  I  have  been  referring  to  as 
No.  757  on  this  chart.  It  connects  the  No.  6  substatioi^  of 
Tennessee  Valley  Authority  to  a  line  that  goes  up  through 
Arkansas  to  Newport,  Arkansas. 

Q.  That  connection  is  right  at  Memphis  on  maps  of  this 
scale.  Is  that  true? 

A.  Yes,  sir. 

Q.  How  much  energy  was  delivered  to  whom  over  that 
interconnection  in  1946? 

A.  There  was  11,174,000  kilowatt  hours  delivered  to  the 
east  into  Tennessee  accountingwise.  It  eventually  got  friom 
there  into  Mississippi,  and  from  there  I  don’t  know. 
379  Q.  Is  it  true,  Mr.  Lynch,  that  in  order  for  any  of 
that  energy  delivered  over  Circuit  757  into  Tennessee 
to  be  consumed  in  Arkansas  it  would  have  to  find  its  way 
through  low  voltage  circuits  and  into  distribution  circujits 
and  thence  back  into  Arkansas? 

A.  No,  sir,  it  wouldn’t  do  that.  It  wouldn’t  have  to  ^et 
off  of  the  110,000  volt  system  to  get  back  into  Arkansas* 

Q.  What  would  you  say  it  is  reasonable  to  expect  with 
respect  to  the  possibility  of  any  substantial  part  of  that 
energy  being  consumed  in  Arkansas? 

A.  There  probably  wasn’t  much  of  that  consumed  in  Ar¬ 
kansas. 

Q.  Did  you  state  to  whom  that  energy  is  delivered,  to 
whose  facilities  that  is  delivered  from  the  facilities  of 
Arkansas  ? 

A.  It  is  delivered  to  the  facilities  of  the  Tennessee  Valley 
Authority  at  Station  6  at  South  Memphis. 

Q.  To  whom  is  that  energy  sold  by  Arkansas  Power  & 
Light? 

A.  It  might  possibly  have  been  sold  to  the  Tennessee 
Valley  Authority  or  delivered  to  the  Mississippi  Company 
for  the  account  of  Louisiana. 

Q.  Thank  you.  Will  you  continue  with  your  description, 
if  there  are  any  more? 

A.  The  next  one  that  I  haven’t  discussed  is  this  particu¬ 
lar  listing  on  the  interconnection  with  the  Mississippi 
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380  Power  &  Light  Company  at  Helena,  Arkansas.  That 
shows  that  there  are  8,616,510  kilowatt  hours  which 

went  out  in  the  year  1946. 

Q.  To  whom  was  that  delivered? 

A.  It  was  put  on  the  system  of  the  Mississippi  Power  & 
Light  Company  for  the  account  of  the  Louisiana  Power  & 
Light  Company. 

Q.  What  would  you  say  as  to  the  reasonable  probability 
of  any  substantial  part  of  that  energy  being  consumed  in 
the  State  of  Arkansas? 

A.  I  wouldn’t  be  able  to  answer  that.  I  don’t  know.  It 
is  up  there  close  to  that  interconnection  where  87,000,000 
went  the  other  way,  went  in  the  opposite  direction.  That 
division  is  a  little  too  close  for  me  to  decide  where  it  went. 
I  haven’t  the  details. 

The  only  thing  I  have  been  able  to  give  you  here  are  just 
probabilities  on  this.  I  am  not  vouching  for  what  I  am 
reading  in  here  because  it  can  be  determined  only  by  an 
hour-by-hour  study  of  this  whole  picture.  It  is  very  largely 
guess  work. 

Q.  But  it  is,  of  course,  based  upon  your  experience  in  the 
operation  of  the  system? 

A.  It  is  what  I  believe  about  it,  yes,  from  operating  the 
thing  for  a  number  of  years. 

Q.  Without  repeating  the  specific  description  of  the 
interconnections,  where  the  same  interconnections  are  in¬ 
volved,  will  you  describe  the  points  at  which  Arkansas 
Power  &  Light  Company  receives  delivery  of  the 

381  electric  energy  transmitted  from  surrounding  states 
into  Arkansas  and  the  amounts  during  the  year  1946 

and  the  parties  from  whom  delivery  was  received? 

A.  On  the  Crossett  Number  2  Circuit,  in  which  there  was 
1,258,460  kilowatt  hours  delivered  to  Mississippi,  there  were 
129,937,500  delivered  to  Arkansas. 

On  the  Crosset  Number  1  Circuit,  which  delivered  5,775,- 
180  into  Louisiana,  there  were  delivered  into  Arkansas 
90,871,110. 

On  the  Camden  Circuit,  which  delivered  14,034,960  into 
Louisiana,  48,064,500  were  delivered  into  Arkansas. 

On  the  Taylor  Circuit,  146 - 

Q.  (Interposing:)  Excuse  me.  Do  you  mean  on  the  cir- 


cuit  from  McKnight  Substation  leading  southwesterly^ 

A.  Not  now,  no.  I  mean  the  one  which  comes  fronii  a 
Substation  down  in  Louisiana  and  comes  back  marked 
“Taylor”  on  this  sheet. 

Q.  Thank  you.  I  understand. 

A.  It  was  146,273  kilowatt  hours  actually  delivered!  at 
that  substation,  and  the  accountant  took  into  account  addi¬ 
tional  29,254  as  losses. 

Q.  There  was  no  receipt  of  enegry  transmitted  fr|om 
Louisiana  into  Arkansas  over  the  circuit  extending  south¬ 
westerly  from  McKnight  Substation? 

382  A.  That  is  correct. 

Q.  Thank  you.  Will  you  continue  ? 

A.  Going  to  the  northeast  part  of  the  state,  Circuit  2181, 
which  crossed  the  bridge  at  Memphis,  delivered  31,700  kilo¬ 
watt  hours  to  Arkansas  and  none  to  the  Tennessee  Valley 
Authority. 

The  line  designated  on  this  chart  as  757  which  delivered 
11,174,000  to  the  Tennessee  Valley  Station  Number  6  deliv¬ 
ered  87,140,000  into  Arkansas. 

The  interconnection  at  Helena,  which  delivered  8,616,^10 
into  the  facilities  of  the  Mississippi  Company  for  the  ac¬ 
count  of  the  Louisiana  Company,  delivered  36,074,850  into 
the  State  of  Arkansas.  There  was  none  delivered,  at  least 
not  accounted  for,  in  the  interconnection  at  Greenville  which 
delivered  138,654,600  into  Mississippi. 

Q.  That  completes  your  answer  to  that  question? 

A.  That  is  around  the  circuit,  yes. 

Q.  I  now  direct  your  attention  to  Schedule  8  of  the  com¬ 
pany ’s  power  system  statement  and  ask  you  whether  by 
reference  to  that  schedule  and  to  the  map  which  is  Schedule 
Number  18  you  can  describe  the  points  of  interconnection 
of  Arkansas  Power  &  Light  with  Arkansas-Missoiiri 
Power  Corporation  and  the  amounts  of  energy  delivered 
and  received  over  those  interconnections,  the  amounts  |of 
energy  delivered  and  any  received  over  those  interconnec¬ 
tions  in  the  year  1946? 

383  A.  In  1946  there  were  two  points  of  interconnec¬ 
tion  with  the  Arkansas-Missouri  Power  Company, 

one  of  them  at  point  marked  2,  and  a  triangle  on  the  map 
near  Alicia,  in  Arkansas. 
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Q.  Is  that  on  the  transmission  line  which  runs  north¬ 
westward  from  Newport? 

A.  Yes,  sir.  The  other  is  near  Osceola  designated  on  this 
map  with  the  figure  3  and  a  triangle  with  red,  and  it  is  a 
line  which  runs  from  our  Gilmore  Substation  up  to  that 
point. 

The  report  indicates  that  the  former  interconnection  car¬ 
ried  27,260,492  kilowatt  hours  into  the  Arkansas-Missouri 
property  and  the  Osceola  connection  carried  58,144,121. 

The  energy-received  column  shows  that  we  received  1,000 
kilowatt  hours  through  the  Osceola  interconnection.  I 
doubt  if  that  1,000  kilowatt  hours  is  an  actual  physical  de¬ 
livery. 

Q.  Mr.  Lynch,  I  show  you  the  1946  power  system  for 
Arkansas-Missouri  Power  Corporation  and  ask  you  whether 
by  reference  to  that  power  system  statement  which  is  from 
the  Commission’s  files  we  can  ascertain  the  generation  of 
the  Arkansas-Missouri  Power  Corporation,  the  portion  of 
that  generation  in  the  State  of  Arkansas,  the  amount  of  its 
transmission  from  the  State  of  Arkansas,  and  therefore  the 
amount  of  the  energy  which  it  received  from  your  company 
which  was  transmitted  from  the  state  of  Arkansas? 

•  •••••• 


386  The  Witness:  The  Arkansas-Missouri  Company 
according  to  this  report,  sent  40,967,189  kilowatt 
hours  into  to  the  State  of  Missouri.  They  got  from  us,  ac¬ 
cording  to  our  report  and  my  addition,  85,404,984  kilowatt 
hours. 

They  generated  a  total  themselves  of  7,534,860  kilowatt 
hours.  It  seems  that  practically  all  of  that  generation  that 
they  generated  was  in  Arkansas.  I  am  not  familiar  enough 
with  their  layout  to  be  sure.  So,  the  amount  which  might 
be  traceable  from  the  Arkansas  Company  into  Missouri  is 
probably  on  the  order  of  38  million,  if  I  made  no  mistake. 

Q.  If  you  wish  to  check  that  or  make  any  change  in  that 
I  would  be  perfectly  willing  to  have  you  do  it  at  any  time. 
I  am  perfectly  willing  to  accept  your  answer  subject  to  that 
check.  Thank  you. 

I  am  not  sure  that  the  record  shows  that  the  Arkansas 


Power  and  Light  Company’s  deliveries  to  the  Arkansas- 
Missouri  Power  Corporation  were  amounts  of  energy  solid 
by  Arkansas  Power  and  Light  to  Arkansas-Missouri.  jls 
that  the  fact? 

A.  I  think  it  is,  yes,  sir. 

387  Q.  By  reference  to  the  map  which  is  Schedule  18 
of  Arkansas  Power  and  Light  Company’s  power 

system  statement  for  1946,  will  you  in  general  terms  de¬ 
scribe  the  facilities  by  which  the  energy  which  Arkansas 
Power  and  Light  Company  delivers  at  each  of  the  intercon¬ 
nections  which  you  have  described  is  transmitted  frpm 
points  of  generation  in  Arkansas  Power  and  Light  Com¬ 
pany’s  system,  or  points  of  purchase,  to  those  points  pf 
delivery,  except  as  you  have  already  described  that  in  con¬ 
nection  with  your  description  of  the  deliveries  at  the  Greeh- 
ville  interconnection?  j 

The  Witness:  I  can  make  only  a  general  description  of 
that  and  not  specific  because  there  is  no  way  of  telling 
which  way  these  powers  flow.  We  have  on  this  system  a 
series  of  loops.  We  have  substations  located  at  strategic 
points,  at  proper  load  centers,  and  this  whole. network  to¬ 
gether  with  the  network  in  the  other  states  ties  together 
as  a  grid.  The  power  flow  at  no  two  times  is  the  same.  It 
finds  its  way  from  the  plants  as  they  are  located  on  this 
map  to  the  loads  which  are  scattered  over  the  area,  arid 
the  loading  on  any  line  at  any  time  is  affected  by 

388  the  place  of  generation  and  by  the  place  where  the 
power  is  taken  off  the  lines.  It  defies  computation. 

The  only  way  we  can  make  a  pre-determination  of  ho)v 
these  flows  are  going  to  go  is  by  setting  this  facsimile  of 
these  lines  up  on  test  boards  and  making  the  readings  c|r 
reading  them  as  the  flows  occur  hour  by  hour,  and  it  is  inji- 
possible  for  me  to  tell  you  the  route  the  power  takes  from 
any  point  to  any  other  point  of  interconnection  or  any 
other  point  in  the  whole  outfit.  It  just  can’t  be  done. 

Q.  Is  it  a  fair  statement  that  all  of  the  Arkansas  Power 
and  Light  Company’s  transmission  facilities,  or  substan¬ 
tially  all,  are  facilities  for  transmission  of  energy  froip 
points  of  generation  on  its  system  and  points  of  purchase 
on  its  system  to  these  points  of  delivery  as  well,  of  course, 
as  to  load  centers  on  the  system? 
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A.  They  were  built  with  the  idea,  first,  of  getting  power 
from  the  points  of  generation  out  to  the  customers  of  the 
Arkansas  Power  and  Light  Company.  Their  use  as  it  now 
develops  has  power  flows  over  them  which  we  cannot  ear¬ 
mark  as  being  for  any  particular  purpose.  It  is  power 
flowing  in  those  lines.  Some  of  it  drifts  down  across  the 
state  line  at  this  point,  that  point,  or  the  other  point.  Some 
of  it  drifts  out  and  drifts  back  in.  I  can’t  tell  you  what  the 
power  flows  are.  But  the  lines  were  built  primarily  to 
serve  the  customers  of  the  Arkansas  Power  and 

389  Light  Company  in  Arkansas  and  such  incidental  ben¬ 
efits  as  we  can  get  out  of  them  in  the  interconnected 

flow  of  this  power  of  course  is  very  welcome  to  us  because 
we  built  these  things  to  serve  the  entire  communities,  and 
to  serve  them  as  best  we  could  regardless  of  power  sources 
and  supply. 

Q.  I  had  a  similar  question,  Mr.  Lynch,  with  respect  to 
the  facilities  by  which  the  energy  which  your  company  re¬ 
ceives  at  these  several  points  of  interconnection  is  trans¬ 
mitted  from  those  points  to  points  of  local  distribution  on 
your  system  or  points  of  sale  at  wholesale. 

What  caif  you  say  with  respect  to  the  facilities  which  are 
utilized  for  such  transmission? 

A.  There,  again,  the  lines  are  up  and  they  take  such 
power  flow  as  the  natural  characteristics  of  the  system 
force  over  them,  and  with  the  exception  of  some  lines  which 
I  mentioned  this  morning  in  particular  where  there  is  at 
the  present  time  no  other  place  for  the  power  to  go  than  to 
the  customers  in  Arkansas  that  are  wholesale  for  resale, 
the  power  of  both  kinds  flow  over  the  lines,  the  principal 
purpose  of  which  was,  as  I  said,  to  serve  the  customers  of 
the  Arkansas  Power  and  Light  Company. 

In  connection  with  that  there  was  some  small  lines  which 
I  overlooked  this  morning  which  in  listing  the  lines  which 
carried  power  which  was  for  wholesale  for  resale  only, 
there  is  a  little  Kv  line  from  Newport,  Arkansas  up 

390  to  Swifton,  and  a  little  short  line  from  Little  Rock 
from  our  substation  at  the  Dixie  substation  to  serve 

the  North  Little  Rock  City. 

Q.  Is  the  total  of  the  energy  receipts  at  interconnections 
which  you  have  described  readily  available  for  the  year 
1946? 
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A.  The  net  energy  receipts,  as  I  read  the  report 
right  now,  are  751,127,575. 

Q.  I  believe  you  have  stated  that  the  company  generation 
was  in  the  neighborhood  of  544  million  kilowatt  hours  hnd 
the  energy  receipts  over  these  interconnections  you  have 
described  from  out  of  state  as  751  million  kilowatt  hoprs. 
If  my  arithmetic  is  right,  the  energy  receipts  over  tl^ose 
interconnections  from  out  of  state  constitute  58  per 
392  cent  of  the  total  energy  on  Arkansas  Power  and 
Light  Company’s  system. 

If  my  arithmetic  is  right,  does  that  mean  that  58  per  <jent 
of  the  total  energy  on  Arkansas  Power  and  Light  Compafiy ’s 
system  was  received  from  out  of  state? 

A.  As  to  energy,  yes,  that  would  seem  to  be  correct.  As 
to  power  and  energy,  that  is  another  matter. 

Q.  Do  you  have  readily  available  there  the  cost  to  Ar¬ 
kansas  Power  and  Light  Company  of  that  energy  purchased 
as  compared  to  the  total  cost  of  its  total  production  expense  ? 

•  ***••• 

i 

395  A.  The  purchased  power  in  here  in  money  -vpas 
$2,190,386.58  and  the  total  production  expenses 

$3,182,862.38. 

Q.  Does  that  figure  which  you  gave  for  the  total 

396  cost  of  purchased  power  represent  the  cost  of  poWer 
received  at  these  points  of  interconnection  which  you 

have  described? 

A.  I  take  it  that  represents  power  which  was  received  at 
all  these  points  which  are  shown  in  this  other  report,  sojne 
of  them  out  of  state  and  some  of  them  in  state.  That  i&  a 
statement  of  operating  expenses  and  all  those  costs,  I  would 
think,  would  be  in  that  statement. 

Q.  Does  the  kilowatt  hour  figure  which  you  gave  for  total 
purchase  power  and  the  dollar  figure  which  you  gave  as  tojtal 
cost  of  purchased  power  include  any  substantial  amount  of 
power  received  at  any  other  point  than  the  points  of  inter¬ 
connection  which  you  have  described  other  than  the  pur¬ 
chases  from  the  Southwestern  Power  Administration? 

A.  Well,  of  the  purchases  from  the  Southwestern  Power, 
out  of  a  total  of  751,000,000  kilowatt  hours  there  were  217,- 
000,000  which  came  from  that  Southwest  Power  Administifa- 
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tion.  1,261,000  came  from  Crossett  Lumber  Company. 

The  rest  of  it  seems  to  have  been  from  those  points  of 
interconnection  which  I  mentioned. 

Q.  Does  the  dollar  amount  paid  to  the  Crossett  Lumber 
Company  and  the  Southwestern  Lumber  Administration  for 
that  power  appear  on  page  522  or  page  523? 

A.  Yes,  it  is  $8436.02. 

Q.  That  is  the  amount  paid  Crossett,  is  it? 

A.  Yes,  sir. 

397  Q.  What  was  the  amount  paid  to  Southwestern 
Power  Administration? 

A.  $250,522. 

Q.  Is  that  the  total  or  is  that  part?  Is  the  total  $663,000? 

A.  That  is  the  energy  component.  Total  is  $663,598.29. 

Q.  Yes.  Thank  you. 

You  gave  a  figure  of  energy  receipts  totaling  751,000,000. 
How  much  of  that  represents  receipts  of  energy  transmitted 
without  charge  and  delivered  at  Greenville  and  other  points 
of  interconnection?  Would  that  be  200 - 

A.  (Interposing:)  138,654,600  which  was  delivered  to 
Mississippi  there.  I  don’t  know  where  it  came  from.  It  is 
somewhere  in  that  751,000,000. 

•  •••••• 

405  Q.  As  I  understand  it,  Mr.  Lynch,  this  figure  of 
751,127,575  kilowatt  hours  represents  the  aggregate 
energy  receipts  on  to  the  facilities  of  Arkansas  Power  and 
Light  Company  over  interconnections  at  the  Arkansas  state 
boundary  with  electric  utility  companies  located  in  other 
states.  Is  that  correct? 

A.  That  is  not  correct ;  no,  sir. 

Q.  In  what  respect  is  it  not  correct? 

A.  I  hope  I  get  all  of  these.  40,387,000  kilowatt  hours,  as 
the  first  item,  I  believe,  is  not  a  delivery  to  the  state.  It  is 
a  delivery  to  station  6  of  the  Tennessee  Valley  Authority, 
and  it  is  not  indicated  as  a  flow  into  Arkansas.  It  is  a  pur¬ 
chase.  That  tabulation  there  asks  for  where  power  is  re¬ 
ceived  and  that  still  happens  to  be  outside  the  State  of 
Arkansas. 

Q.  Is  that  a  purchase  by  Arkansas  Power  and  Light  Com¬ 
pany  from  Memphis  Generating  Company? 
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A.  Yes,  sir. 

Q.  Thank  you. 

Will  you  continue? 

A.  The  next  three  items,  the  Southwestern  Gas  and  Elec¬ 
tric  Company  items,  represent  flow  into  the  state  of 

406  which  only  a  small  portion  was  purchased.  That 
power  in  excess  of  what  was  purchased  is  classed  as 

unintentional  interchange,  and  part  of  it  will  be  found  on  the 
other  sheet. 

Item  of  1,054,000  is  not  a  flow  into  Arkansas  nor  is  it  a 
purchase. 

Q.  Excuse  me.  I  am  not  following  you.  You  say  th^re 
are  three  items  of  Southwestern  Gas  and  Electric? 

A.  Yes,  sir. 

Q.  Which  flow  into  the  state,  of  which  only  a  small  part 
was  purchased? 

A.  That  is  right. 

Q.  What  are  those  three  items? 

A.  12,316,000. 

Q.  Yes. 

A.  489,000. 

Q.  Second  item  is  489,000? 

A  Yes.  The  last  one  is  40,000. 

Q.  Of  that  how  much  is  this  amount  which  you  charac¬ 
terized  as  unintentional  flow  which  was  not  purchased?! 

A.  10,907,000  kilowatt  hours. 

Q.  I  don’t  understand.  These  three  items  that  you  hs|ve 
given  us  aggregate  about  12,800,000,  in  round  figures. 

A.  That  is  right. 

Q.  You  say  a  small  portion  of  that,  and  then  you  give  pie 
a  figure  which  is  10  million,  which  is  almost  as - 

407  A.  (Interposing:)  The  small  portion  of  it  was  pur¬ 
chased.  Large  portion  was  unintentional  inter¬ 
change.  The  purchase  was  1,898,000  plus  40.  That  40  is 
listed  in  this  table,  but  the  1,898,000  comes  out  of  the  finan¬ 
cial  report. 

Q.  All  right.  Now,  will  you  continue  with  your  statemeht  ? 
A.  The  figures  90,871,000, 129,938,000,  48,065,000, 146,000, 
36,075,000,  are  actual  flows  into  Arkansas  and  are  without 
relation  to  purchase.  They  do,  however,  contain  72,633,0p0 
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purchased  from  the  Louisiana  Power  Company  and  got  into 
Arkansas  through  those  in-flows. 

•  *••••* 

The  Witness :  As  did  also  the  40,387,000  purchased  from 
Memphis  Generating  Company  and  the  items  purchased 
from  Tennessee  Valley  Authority  in  the  amounts  68,849,000, 
103,949,000. 

The  item  of  1,054,000  is  a  transfer  of  energy  across  the 
Mississippi  State  line  into  Tennessee,  and  in  no  way  enters 
into  this  calculation.  That  was  put  in  there  because  the  form 
required  that  the  statement  be  made  of  the  amount  of  power 
which  flowed  across  each  of  these  interconnections  in  both 
directions. 

408  A.  In  studying  that  table  and  the  map  attached, 
I  find  that  for  some  reason — I  don’t  know  what  that 

reason  is — there  was  not  listed  on  the  table  the  power  which 
went  into  Arkansas,  marked  on  the  map  757  and  2181,  and 
it  is  definitely  part,  of  course,  of  the  in-flow  into  Arkansas. 

Q.  Now,  let  me  just  seek  to  clarify  that.  Are  you  saying 
that  the  751  million  figure  and  the  portion  of  it  which  you 
referred  to  in  the  amount  of  532  million  both  fail  to  include 
some  amount  which  should  be  included  in  those  figures? 

A.  No,  that  isn’t  what  I  am  saying.  I  am  saying  that  this 
751,128,000  first  includes  certain  power  which  is  bought 
within  the  state  and  consequently  in  response  to  the  question 
you  were  asking  is  not  part  of  the  power  which  is  coming 
across  state  lines. 

Q.  All  right. 

A.  My  conversation  up  to  this  point  has  been  directed  to 
the  point  of  separating  out  purchases.  We  were  talking 
about  purchases.  Separating  purchases  from  what 

409  are  merely  flows  altogether  in  here  and  they  are  the 
same  kilowatt  hours..  So  to  determine  the  kilowatt 

hours  you  are  buying  you  have  to  separate  the  flows  out,  and 

we  make  a  determination  of  what  went  into  Arkansas  by 

the  flows  and  we  make  a  determination  of  the  purchases  by 

what  we  purchased  and  paid  for. 

Q.  Now,  you  have  referred  to  amounts  received  into 

Arkansas  over  circuits  757  and  2181,  and  you  have  indicated 

that  thev  have  been,  for  some  reason  which  vou  cannot 
*  7  • 


understand,  omitted  from  some  place  where  they  should  be. 
I  would  like  to  know  where  it  is  that  they  should  have  bean. 

A.  They  should  have  been  classed  along  with  that  90,87fl,- 
000  and  the  other  points  of  where  power  is  coming  into  that 
sheet. 

Q.  Should  have  been  included  with  the  figure  on  what 
sheet? 

A.  On  the  same  sheet  we  are  talking  about,  deliveries I  to 
Arkansas,  in  exactly  the  same  class  as  the  90,871,000,  1(29 
million,  and  so  forth. 

Q.  What  are  the  quantities  received  over  757  and  2181 
which  should  have  been  included,  and  what  is  the  effect! of 
their  inclusion  on  the  total? 

A.  The  effect  of  their  inclusion  on  this  total  which  ig  a 
total  of  power  purchased  and  all  the  flows  that  are  on  the 
map  would  be  increased  by  that  87,140,000  and  32,000,  tbe 
amounts  which  went  in  at  those  points. 

410  Q.  The  amount  which  was  received  into  the  state 
over  circuit  757  was  32,000  kilowatt  hours  in  1946? 

A.  That  is  it.  31,700  on  the  map. 

Q.  31,700  kilowatt  hours? 

A.  Yes. 

Q.  And  the  amount  which  was  received  into  Arkansas  on 
circuit  2181  in  1946  was  87  million? 

A.  Yes— 140,000. 

Q.  140,000  kilowatt  hours? 

A.  That  is  right. 

Q.  In  1946? 

A.  Yes. 

Q.  I  want  to  understand  this:  You  refer  to  “this  sheet”. 
You  mean  by  that  the  diagram  which  is  Exhibit - 

A.  (Interposing:)  No,  I  am  referring  to  the  schedule  fpr 
all  of  these  figures  except  that  87  million.  I  am  referring  jto 
that  schedule,  I  have  forgotten  the  number,  which  has  all 
these  figures. 

Q.  I  hand  you  the  1946  power  system  statement  and  ask 
you  to  identify  the  sheet  that  you  have  been  referring  to. ; 

A.  This  sheet  here. 

Q.  Schedule  8? 

A.  Column  5.  ,  . 
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Q.  These  two  figures  that  you  have  given  for  the 
411  circuits  that  you  have  just  referred  to  should  be  in¬ 
cluded  in  that  column  5,  should  they? 

A.  I  will  have  to  look  at  that  and  see. 

Q.  I  am  just  trying  to  understand  what  you  said.  I  don’t 
mean  to  ask  you  a  new  question. 

A.  The  theory  of  what  I  am  trying  to  say  is  based  on  this : 
We  buy  this  power  outside  the  state. 

Q.  When  you  say  “this  power”,  which  power? 

A.  The  power  of  287  million  756  thousand  kilowatt  hours 
which  I  said  was  the  power  we  had  bought,  part  of  which 
shows  in  column  5  of  this  schedule  8  and  part  of  which 
does  not. 

Q.  Let  me  just  interject  here.  That  means  that  part  of 
the  287,000,000  which  you  say  you  purchased  from  out  of 
state  is  included  in  the  751  million  which  you  show  in  column 
5,  schedule  8,  as  receipts  from  out  of  state — part  of  it,  you 
say,  is  not  included  in  that  column  of  such  receipts?  Is  that 
correct? 

•  •••••• 

The  Witness:  Column  5  is  totaled  on  this  sheet  and  it 
violates  one  of  the  first  principles  of  mathematics  which  was 
given  me  when  I  started  school,  and  that  was  that  you  could 
not  add  horses  and  rabbits.  .  This  column  has  both  horses 
and  rabbits  in  it.  What  I  am  trying  to  do  is  to  sepa- 
411a  rate  the  horses  out  and  the  rabbits  out  and  give  the 
figures  for  each  one  of  them. 

These  kilowatt  hours  we  buy  here  are  the  horses.  Those 
horses  amount  to  287,756,000. 

Q.  But  I  understand  you  to  say  that  that  287  million  which 
you  buy  is  not  all  included  in  the  751  shown  in  column  5. 

A.  Yes.  I  beg  your  pardon.  I  misunderstood  your  ques¬ 
tion.  That  is  all  included  along  with  a  lot  of  other  stuff  that 
I  am  trying  to  separate  out. 

•  •••••• 

415  Q.  As  an  engineer  familiar  with  the  operation  of 
this  system,  familiar  with  its  design  and  construction, 
familiar  with  the  way  in  which  it  is  operated,  do  you  not  as 
a  practical  matter  have  an  opinion  as  to  what  the  prevailing 
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energy  flows  are  and  where  they  are  over  this  interconnec¬ 
tion,  and  where  the  energy  so  received  is  consumed,  or  the 
bulk  of  it  ? 

A.  No,  I  don’t.  I  have  said  in  this  testimony  several 
times,  and  keep  repeating  it,  that  this  power  is  measured 
at  certain  points,  or  determined  at  certain  points.  It  imme¬ 
diately  leaves  that  point  and  gets  out  to  the  next  fork  of  the 
road.  It  loses  its  identity,  and  I  don’t  know  where  it  go^s. 
I  do  know  from  analysis  of  this  curve  that  of  the  kilowatt 
hours  which  go  into  Arkansas,  106,000,000-plus  eventually 
get  back  out  and  not  used  in  Arkansas.  Whether  they  go 
back  to  the  state  they  came  from  or  some  other  state,  I  doh’t 
know.  I  cannot  tell  you  where  they  go,  and  I  have  said  tl|at 
time  and  time  again.  I  do  know  that  that  many  came  into 
Arkansas  at  that  point,  and  that  is  the  limit  of  my  knowledge 
about  it. 

416  Q.  That  last  figure  you  gave,  392,267,000,  they  aj re 
physical  receipts  of  energy  in  1946  on  facilities  of  Ar¬ 
kansas  Power  &  Light  Company  from  facilities  of  other  com¬ 
panies  located  in  other  states.  Is  that  correct? 

A.  Yes,  sir,  those  are  receipts  from  Louisiana  and  Mis¬ 
sissippi  and  the  connection  into  Tennessee  near  Memphis. 
It  does  not  include  some  receipts  on  the  other  side  which 
for  the  sake  of  clarity  I  have  left  out  of  this  computatio|n, 
this  particular  computation. 

417  Q.  And  do  I  understand  that  you  say  of  that  392,- 
000,000,  106,000,000  kilowatt  hours  were  transmitted 

from  the  state  again? 

A.  Yes,  sir.  That  is  unintentional  flow  so  far  as  tljie 
accounting  is  concerned.  That  figure  really  is  10(j>,- 
449,000. 

418  Q.  How  did  you  determine  that  106  out  of  392  mil¬ 
lion  kilowatt  hours  actually  circulated  and  left  tljie 

state  again? 

A.  I  determined  that  by  determining  the  amount  of  power 
which  flowed  into  the  Arkansas  Power  and  Light  Company 
from  outside  on  this  ALMNO  group  and  subtracted  frofii 
that  the  power  which  we  actually  purchased  and  what  ^e 
desired  to  have  gone  in. 

I  find  out  that  it  went  back  out  from  the  column - 

Q.  (Interposing:)  I  will  show  you  if  you  desire  to  ref^r 


i 


408 


to  the  power  company  statement. 

A.  Column  6.  By  similar  method  I  made  the  determina¬ 
tion  of  what  went  out. 

Q.  That  is  to  say,  you  did  not  trace  the  actual  energy  flow  ? 
A.  I  could  not.  I  did  not  trace  it  and  cannot  trace  it. 

Q.  Then  you  do  not  know  that  the  106  million  that  you 
have  referred  to  are  the  same  actual  kilowatt  hours  which 
came  into  the  state? 

A.  Chances  are  they  are  not,  hut  I  don’t  know. 

Q.  How  are  you  able  to  say  that  the  chances  are  they 
are  not? 

A.  These  are  yearly  figures  and  it  gives  a  summation  over 
the  year.  I  don’t  know  how  they  jibe  up  in  point  of  time. 

•  •**••• 

421  I  would  like  to  ask  you  to  take  the  total  of  energy 
receipts  in  1946  over  the  interconnection  points  I 

shall  list  for  you,  and  to  compare  that  total  with  all  other 
energy  receipts  of  Arkansas  Power  and  Light  Company 
and  of  the  output  of  its  own  generating  plants,  and  give  the 
ratio  between  those  two  amounts. 

The  interconnection  points  I  wish  you  to  consider  are  the 
following:  The  12  Kv  circuit  designated  No.  2181  on  the 
diagram,  which  is  appended  to  Schedule  11  of  the  Com¬ 
pany’s  1946  power  system  statement. 

The  110  Kv  circuit  which  is  designated  No.  757  on  the 
same  diagram. 

The  interconnection  which  is  designated  “Helena”  on  the 
same  diagram. 

Crossett  No.  2;  Crossett  No.  1;  Camden;  Taylor.  All 
are  on  the  same  diagram. 

In  addition,  if  there  were  any  energy  receipts  over  them, 
I  would  like  to  have  you  take  into  account  the  Greenville 
interconnection  on  the  same  diagram  and  the  Ar- 

422  kansas  Power  and  Light  Company’s  interconnections 
with  Arkansas-Missouri  Power  Corporation  which 

you  described  in  your  testimony  Friday. 

Also,  the  Serepta-Minden  interconnection  from  McKnight 
substation.  That  completes  points  of  interconnection  which 
I  wish  you  to  take  into  account. 
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423  The  Witness:  The  total  quantity  received  as  cov¬ 
ered  by  the  question  is  392,267,000  kilowatt  hot^rs. 

The  amount  generated  in  the  company’s  own  plants,  pfus 
the  amount  bought  within  the  state  of  Arkansas - 

j 

424  Q.  Amount  purchased  or  amount  received  frqm 
other  interconnections  than  those  I  listed  ?  My  ques¬ 
tion  called  for  the  receipts. 

A.  These  are  receipts,  777,160,000;  Total,  1,169,427,000. 

•  •••••• 

Q.  And  the  ratio  which  the  question  asks  for,  that  is  t^ie 
ratio  of  the  aggregate  of  the  receipts  over  the  interconnec¬ 
tions  named  to  the  other  receipts  and  generation,  would  be 
slightly  over  50  per  cent.  Is  that  correct? 

I 

i 

426  The  Witness :  Yes,  that  is  correct. 

Q.  I  would  like  to  go  back  now  to  the  answer  you  gave 
some  time  back  in  which  you  indicated  that  the  392,267,000 
kilowatt  hour  figure  includes  1,000  kilowatt  hours  which  y<j>u 
referred  to  as  being  purchased  inside  the  state — I  am  npt 
sure  that  is  your  complete  reference — and  ask  you  what  you 
were  there  referring  to. 

A.  I  was  referring  there  to  the  1,000  kilowatt  hours  whiqh 
is  the  figure  which  goes  with  your  request  that  I  include 
in  this  what  we  got  from  Arkansas-Missouri,  and  that  wj[s 
from  inside  the  state. 

Q.  That  could  not  have  been  generated  outside  the  statd? 
A.  I  am  quite  sure  it  could  not ;  yes,  sir. 

Q.  I  would  like,  then,  to  ask  you  if,  eliminating  that  1,000 
the  figure  becomes  392,266,000  kilowatt  hours. 

A.  Yes,  sir.  It  makes  no  change  in  the  percentage. 

Q.  Thank  you.  That  clears  up  that  point. 

•  •••••• 

I 

In  a  previous  answer  before  the  recess  you  referred  to 
the  392  million  figure  of  receipts  from  out  of  the  stat4 

427  as  including  a  figure  which  you  gave  as  106,449,000, 
which  I  believe  you  said  was  not  purchased  by 
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Arkansas  Power  and  Light  Company  and  therefore  that  as 
to  the  106  million  out  of  the  392  million,  the  106  million  was 
not  consumed  in  the  state.  Is  that  what  yon  said? 

A.  Yes,  sir,  as  I  recall  that  is  what  I  said. 

Q.  Then  does  it  follow  that  the  difference  between  106 
million  and  392  million  was  consumed  in  the  state  ? 

A.  Yes,  sir,  I  think  so. 

Q.  So  that  of  the  aggregate  of  those  392  million  of  energy 
receipts  for  the  year  1946  from  out  of  state,  slightly  less 
than  %  of  that  was  consumed  in  the  State  of  Arkansas? 

A.  Yes,  sir.  Wait  just  a  moment,  please. 

I  believe  it  is  slightly  more  instead  of  slightly  less,  but  it 
is  not  far  off. 

Q.  All  right. 

Now  I  would  like  to  turn  to  the  second  question  which  I 
had  intended  to  ask  you,  and  of  which  I  handed  you  a  copy 
in  advance,  and  ask  you  whether,  of  the  392  million  266  thou¬ 
sand  kilowatt  hour  figure  which  you  have  previously  testi¬ 
fied  to,  how  many  kilowatt  hours  were  purchased  by  Arkan¬ 
sas  Power  and  Light  Company. 

•  •••••• 

428  A.  285,818,000. 

Q.  What  was  the  total  of  all  other  purchases  by 
Arkansas  Power  and  Light  Company  plus  its  own  genera¬ 
tion  in  1946? 

A.  766,252,000. 

Q.  Then  what  is  the  ratio  of  Arkansas  Power  and  Light 
Company’s  purchases  which  was  included  in  the  receipts 
over  the  interconnections  I  named  to  all  of  its  other  pur¬ 
chases  plus  its  own  generation? 

•*••••• 

The  Witness:  The  purchases  were  equal  to  37^  per 
cent  of  all  other  generation  and  purchases. 

Q.  I  wish  now  to  put  the  third  question  of  which 

429  I  previously  have  given  you  a  copy,  and  that  is  this, 
broken  up  into  subsidiary  questions : 


First,  what  was  the  amount  paid  by  Arkansas  Power  and 
Light  Company  for  the  285,818,000  kilowatt  hours  to  which 
you  have  previously  referred? 

A.  I  will  have  to  make  another  calculation.  $1,496,579. 

Q.  What  was  the  total  of  the  amount  paid  by  Arkansas 
Power  and  Light  Company  for  all  other  purchases  plus  the 
cost  as  shown  by  its  books  of  production  of  its  own  generated 
energy? 

A.  The  cost  of  all  the  other  power  plus  the  production  cost 
only  of  that  generated  is  $1,668,110. 

430  Q.  What  is  the  ratio,  then,  of  the  cost  you  h^ve 
given  for  the  285,000,000  kilowatt  hours  to  the  costs, 
total  costs  you  have  given  for  the  766,000,000  kilowatt 
hours? 

A.  It  will  be  necessary  for  me  to  revise  the  figure  I  gajve 
you  a  minute  ago  of  1,668,110  to  1,686,283. 

Q.  With  that  correction  in  your  figure  for  the  cost  Of 
other  purchases  plus  costs  of  production  of  the  generated 
energy,  will  you  give  me  the  ratio  of  the  cost  of  the  pur¬ 
chases  of  the  energy  included  in  the  receipts  over  the  inter¬ 
connections  I  named  to  your  revised  figure  for  the  costs  of 
other  energy  purchases  plus  cost  of  production  of  the  com¬ 
pany ’s  own  generation? 

A.  Seems  to  be  about  90  per  cent. 

I 

439  Q.  I  will  try  to  restate  it.  I  believe  the  pendifig 
question  is  this:  WThat  is  the  aggregate  amount  Of 

all  energy  deliveries  in  1946  from  facilities  of  Arkansas 
Power  and  Light  Company  at  the  several  points  of  inter¬ 
connection  which  I  listed  in  one  of  my  questions  to  you  thjus 
morning,  and  which  list  was  several  times  reread  to  you  by 
the  Reporter? 

A.  The  deliveries  that  came  in  over  those  connections 
were  201  million - 

Q.  (Interposing:)  Excuse  me.  It  is  not  the  receipts  by 
Arkansas.  These  are  deliveries  from  Arkansas 

440  Power  and  Light.  j 

A.  I  beg  your  pardon.  That  is  correct.  Deliveries 
out  of  Arkansas  at  the  points  mentioned  total  201,347,000 
kilowatt  hours. 
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Q.  Does  that  complete  your  answer? 

A.  I  don’t  think  it  did. 

Q.  Does  that  include  Arkansas  Power  and  Light  Com¬ 
pany’s  deliveries  to  the  Arkansas-Missouri  Power  Corpo¬ 
ration? 

A.  That  does  not  because  they  were  not  included  in  that 
question,  as  I  interpreted  it. 

Q.  I  intended  the  interconnections  with  Arkansas- 
Missouri  Power  Company  to  be  included. 

A.  In  that  event  the  answer  is  286,906,000  kilowatt  hours. 

Q.  Now,  will  you  state  the  aggregate  amount  of  all  other 
energy  deliveries  by  Arkansas  Power  and  Light  Company, 
whether  at  retail  or  at  wholesale,  that  is  whether  to  ultimate 
consumers  or  for  sale  for  resale? 

A.  That  amount  is  714,447,000. 

Q.  The  figure  you  have  just  given,  714  million,  in  round 
numbers,  does  not  include  deliveries  to  Arkansas-Missouri 
Power  Company.  Is  that  correct? 

A.  It  does  not. 

Q.  Now,  are  you  prepared  to  state  the  ratio,  the  per¬ 
centage  ratio,  of  the  first  figure  you  gave,  286,- 
441  906,000,  to  the  second  figure  you  just  gave,  704,- 

447,000? 

A.  286,906,000  is  40.2  per  cent  of  714,447,000. 

Q.  Of  the  286,906,000  kilowatt  hours  to  which  you  have 
just  referred,  how  many  kilowatt  hours  were  sold  by  Ar¬ 
kansas  Power  and  Light? 

A.  180,322,000. 

Q.  What  was  the  total  amount  of  kilowatt — withdraw  that. 

What  is  the  total  number  of  kilowatt  hours  of  all  other 
energy  sold  bv  Arkansas  Power  and  Light  Company  in  1946? 

A.  703,549,000. 

Q.  Are  you  prepared  to  give  the  ratio  of  the  first  figure 
to  the  second  figure,  that  is,  the  ratio  of  180,322,000  to 
703,549,000? 

A.  180,322,000  is  25.6  per  cent  of  703,549,000. 

•  •••••• 

444  I  wish  now  to  refer  to  your  testimony  about  the 
company’s  decision  to  locate  a  generating  station  at  Sterl- 
ington  in  Louisiana,  or  the  company’s  participation  in  that 
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station,  instead  of  in  northwestern  Arkansas,  and  ask  yon 
whether  that  location  of  the  generating  plant  was  paijt  of 
what  you  referred  to  as  the  regional  integration  process 
whereby  more,  remote  sources  of  supply  and  transmission  of 
the  energy  therefrom  to  points  of  local  distribution  was  sub¬ 
stituted  for  the  previously  locally  generated  supplies  of 
energy. 

A.  It  was  substituted  for  the  previously  locally  generated 
supplies  of  energy  for  the  reason  that  it  could  be  gotten 
into  that  system  more  cheaply  and  contribute  to  the  build¬ 
ing  up  of  this  property  down  here  to  give  better  service  t<J  the 
people  of  Arkansas  rather  than  to  go  to  an  expensive  source 
somewhere  in  Arkansas  and  be  forced  to  go  to  those  people 
with  higher-priced  power. 

Q.  And  the  location  of  that  plant,  then,  was  part  of  the 
integration  process  to  which  you  testified? 

445  A.  It  appears  to  me  that  it  was,  yes. 

Q.  In  that  instance  did  that  mean  that  a  substantial 
part  of  the  Sterlington  plant’s  generation  of  energy  would 
be  transmitted  from  Louisiana  into  Arkansas  for  consump- 
tion  there  or  further  transmission  over  the  facilities  of 
Arkansas  Power  and  Light  Company  into  Mississippi  for 
consumption  there  or  in  Arkansas  ? 

A.  Yes,  it  means  that  power  was  generated  there  for  tise 
in  Arkansas  or  Mississippi  or  Louisiana,  as  it  might  best!  be 
needed. 

Q.  But  my  question  is  whether  that  meant  that  a  substan¬ 
tial  part  of  the  Sterlington  plant’s  generation  was  trans¬ 
mitted  from  Louisiana  into  Arkansas. 

A.  In  the  early  part  of  the  development  that  is  correct. 
Most  of  it  was.  Or  a  large  part  of  it  was. 

Q.  Was  the  construction  of  Arkansas  Power  and  Light 
Company’s  Carpenter  hydro-electric  plant  part  of  the  same 
regional  integration? 

A.  Yes,  all  those  plants  are  common  supplies,  the  way 
it  is  operated  for  all  of  these  properties. 

Q.  Did  the  construction  of  the  Carpenter  and  the  Remmel 
hydro-electric  plants  by  Arkansas  Power  and  Light  Com¬ 
pany  mean  that  a  substantial  part  of  the  output  of  those 
plants  or  of  energy  in  replacement  of  the  energy  put  out  by 
those  plants  would  be  transmitted  from  Arkansas 
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446  for  consumption  in  Louisiana  and  Mississippi? 

A.  That  has  varied  from  time  to  time,  yes.  There 
have  been  times  when  quite  a  lot  of  that  power  from  those 
hydro-electric  plants,  quite  a  lot  of  that  energy  from  those 
hydro-electric  plants,  went  into  Louisiana  and  Mississippi. 

Q.  That  would  be  during  periods  of  high  water  flow, 
would  it? 

A.  It  was  usually  during  periods  of  high  water  flow  and 
at  night. 

•  •••••• 

447  Q.  Then  as  to  the  kinds  of  flows  to  which  you  re¬ 
ferred,  that  is  particularly  during  periods  of  high 

water  flow  and  during  night  hours,  do  I  understand  you  to 
say  that  a  substantial  part  of  the  output  of  the  Carpenter 
and  Remmel  Plants  was  actually  transmitted  out  of  Ar¬ 
kansas  ? 

A.  I  wouldn’t  say  a  substantial  part  of  it,  but  some  parts 
of  it  were. 

•  •••••• 


451  Q.  In  some  of  my  questions  which  I  had  asked 
Friday  I  frequently  referred  to  Arkansas  Power  & 

Light  Company,  Louisiana  Power  &  Light  Company,  and 
Mississippi  Power  &  Light  Company  as  members  of 

452  the  pool.  I  was  referring  to  what  is  known  as  the 
ALMN 0  Pool.  There  is  a  fourth  member  of  that  pool, 

is  there? 

A.  Yes,  the  New  Orleans  Public  Service  usually  is  in¬ 
cluded  in  that  list. 

Q.  I  believe  you  stated — withdraw  that. 

How  does  the  New  Orleans  Public  Service  Company’s 
production  and  transmission  facilities  and  its  load  require¬ 
ments  affect  Arkansas  Power  &  Light  Company? 

A.  In  the  operation,  there  are  no  complications  like  there 
is  in  trying  to  explain  the  operation.  Previously  I  testified 
that  in  this  group  of  properties  there  is  a  high  voltage  trans¬ 
mission  system,  and  into  this  transmission  system  there 
is  put  the  generation  of  all  of  these  plants  in  the  order  of 
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cost  in  those  plants.  With  that  supply  in  there,  each  of 
the  companies  draws  out  their  requirements.  j 

The  amount  of  power  which  is  contributed  to  the  three 
companies  in  this  ALMNO  Group  that  we  have  been  talking 
about,  namely,  Arkansas,  Louisiana  and  Mississippi  djraw 
out  of  New  Orleans  such  power  as  they  can  produce  ftom 
their  capacity  that  is  not  needed  inside  the  city  of  Itfew 
Orleans,  and  that  power  is  purchased  by  the  Louisiana 
Power  &  Light  Company.  I  believe  that  answers  your 
question  as  to  how  that  New  Orleans  Plant  works  into  this 
system. 

Q.  Does  Mississippi  Power  &  Light  purchase  any  of 

453  that  power? 

A  .Mississippi  Power  &  Light  Company  purchases 
power  that  is  on  that  network,  but  they  do  not  purchase  it 
from  the  New  Orleans  Public  Service  Company  and  again 
I  don’t  know  where  that  power  goes  to  when  it  gets  on  that 
line.  | 

Q.  In  your  last  two  answers,  and  in  my  question,  I  believe, 
I  used  the  word,  I  know  you  used  the  word,  “Poweij.” 
Would  it  be  more  accurate  to  say  “energy”? 

A.  The  only  figure  that  we  have  to  account  for  is  energy, 
but  the  value  of  it  is  wrapped  up  in  power  and  energy,  i 
Q.  I  want  to  come  to  the  question  of  capacity  in  just  a 
moment,  but  for  the  present  New  Orleans  Public  Service 
Company  does  not  sell  directly  to  Mississippi  Power  & 
Light.  Is  that  correct  ? 

A.  Yes,  sir,  that  is  correct. 

Q.  Does  it  sell  directly  to  Arkansas  Power  &  Light?  j 
A.  It  does  not.  I 

Q.  Do  either  Mississippi  Power  &  Light  or  Arkansas 
Power  &  Light  sell  directly  to  New  Orleans  Public  Servicte, 
Inc.  ? 

A.  They  do  not.  j 

Q.  Do  either  of  them  have  any  direct  interconnections 
with  New  Orleans  Public  Service,  Inc.? 

A.  They  do  not. 

Q.  Through  the  operations  of  the  pool,  however,  Arkansas 
Power  &  Light  Company’s  costs  of  purchased  power 

454  are  affected,  are  they,  by  New  Orleans  Public  Service 
Company’s  participation  in  the  pool  transactions? 
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A.  Yes,  they  are  affected  by  that. 

455  In  describing  the  operation  of  the  central  load  dis¬ 
patching  office  now  located  in  Pine  Blnff,  I  believe 

you  stated,  transcript  313,  that  the  ‘  ‘  Non-automatically 
opening  switches  are  opened  on  orders  of  those  dispatchers 
and  that  they  can  not  close  them  until  they  get  orders  from 
that  dispatcher  to  close  them  again.” 

If  I  understand  that  correctly,  those  dispatchers  are  in 
effect  employees  of  the  Interstate  ALMNO  Pool  and  control 
the  flow  of  energy  throughout  that  pool  included  in  the 
Arkansas  Power  &  Light  Company’s  system.  Is  that 
correct1? 

A.  Partially. 

Q.  In  what  respect  does  it  need  correcting? 

A.  They  do  not  control  the  flow  of  energy. 

456  Q.  I  suppose  that  is  a  question  of  what  you  mean 
by  “they  do  not  control  it.”  I  don’t  suppose  any 

good  electrical  engineer  would  say  it  was  energy  uncon¬ 
trolled.  It  would  be  killing  people  and  destroying  property 
if  it  were  uncontrolled,  wouldn’t  it? 

A.  That  group  of  men,  load  dispatchers,  do  not  determine 
how  much  power  goes  over  this  line  and  how  much  goes  over 
that  line  and  how  much  goes  over  the  other.  They  are  not 
interested  in  that,  except  when  some  line  begins  to  get  too 
much  load  on  it  for  its  capacity  and  then  they  do  something 
about  that  by  changing  the  location  of  generation  on  the 
system.  But  they  only  watch  those  circuits  to  see  when  they 
are  becoming  overloaded. 

The  only  way  they  can  unload  one  that  is  overloaded  is 
by  putting  on  a  plant  somewhere  in  a  different  location  and 
unloading  the  plant  that  is  causing  the  overload  on  the  lines. 

I  am  in  trouble  with  the  other  statement,  using  “this,” 
“these”  and  “those,”  so  I  would  like  to  clear  up  what  that 
line  operation  is. 

These  lines  are  not  bothered,  and  I  am  speaking  of  110,000 
volt  lines  and  the  lines  under  the  supervision  of  these  load 
dispatchers,  are  not  disturbed  as  long  as  they  will  stay  in 
proper  operating  condition.  Whenever  they  get  out  of 
operating  condition  there  are  certain  automatic  switches 
which  remove  them  from  service. 

457  In  addition  to  those  automatic  switches  which  re- 
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move  them  from  service  there  are  what  we  call  air- 
break  switches  on  either  side  of  the  substations  which  have 
these  automatic  switches  which  must  be  opened  before  men 
can  go  out  to  work  on  those  lines. 

The  authority  for  opening  those  switches  comes  only  fi[om 
this  load  dispatching  office  in  Pine  Bluff.  Likewise  they  can 
be  reclosed  when  the  repair  job  is  over  only  after  getting 
permission  from  these  load  dispatchers  in  Pine  Bluff. 

There  is  one  other  condition  under  which  the  lines  must 
be  taken  out  of  service,  and  that  other  condition  is  that 
sometimes  there  is  work  to  be  done  on  the  lines  that  hre 
necessary  changes  which  cannot  be  made  with  the  lihes 
carrying  voltage,  and  those  outages  for  the  purpose  of  doing 
this  special  work  which  cannot  be  done  with  the  lines  ener¬ 
gized  is  done  by  arrangement,  and  those  arrangements  halve 
to  be  made  by  the  men  who  are  to  do  the  work  with  this  load 
dispatcher  and  get  a  clearance  before  the  lines  can  be 
opened  for  the  purpose  of  this  special  maintenance  work, 
and  likewise  the  workmen  must  again  go  back  to  the  load 
dispatcher’s  office  before  they  can  reenergize  those  lines.! 

Q.  The  workmen,  crews,  whoever  they  are,  that  open  the 
air-break  switches,  as  you  have  stated,  and  that  work  on 
the  lines  as  you  have  stated,  are  employees  of  the  respective 
four  members  of  the  ALMNO  Pool,  are  they? 

458  A.  Yes,  sir. 

Q.  And  the  load  dispatchers  who  operate  in  ttye 
manner  in  which  you  have  just  described  are  in  effect  eih- 
ployees  of  the  pool  itself? 

A.  In  effect  they  are,  yes,  sir.  | 

Q.  When  there  is  an  emergency  on  the  system  of  Louisi¬ 
ana  Power  &  Light  Company  or  on  the  system  of  the  Missis¬ 
sippi  Power  &  Light  Company,  or  the  New  Orleans  Public 
Service,  Inc.,  might  these  load  dispatchers  call  upon  Ar¬ 
kansas  Power  &  Light  Company  sources  of  supply  to  assist 
in  carrying  the  load  on  the  systems  of  the  other  members 
of  the  pool?  I 

A.  Yes,  that  is  the  way  it  works  day-in  and  day-out.  Wheii 
a  line  must  be  taken  out  for  repairs,  the  operators,  the  sysj- 
tem  operators  in  this  station  at  Pine  Bluff,  arrange  to  have 
plants  on  the  line  that  will  get  power  to  all  the  customer? 
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that  would  be  affected  regardless  of  what  company  generates 
the  power. 

•  •••••• 

459  Q.  In  your  testimony  when  you  referred  to  the  de¬ 
sign  of  the  transmission  grid  of  the  Arkansas  Power 

460  and  Light  Company,  particularly  when  you  were  re¬ 
ferring  to  the  choice  of  the  voltage  at  which  the  sys¬ 
tem  would  be  operated,  and  when  you  stated  that  the 
company  did  not  have  too  much  load,  transcript  316,  would 
it  be  properly  inferred  from  your  statement  that  on  the  basis 
of  the  then-immediate  future  it  was  not  economically  justi¬ 
fiable  to  build  such  an  extensive  110  Kv  system  to  carry  the 
Arkansas  Power  and  Light  Company’s  own  loads. 

A.  With  the  loads  that  we  had  at  that  time  in  the  Arkan¬ 
sas  group,  the  Arkansas  properties,  it  would  have  been  a 
mistake,  with  the  load  that  we  had  at  that  time  in  the  Ar¬ 
kansas  properties  and  no  other  hope  of  development,  it 
would  have  been  a  terrible  mistake  to  build  the  110,000  volt 
lines  that  we  built  at  that  time.  Looking  back  on  it,  just  a 
few  years  after  it  was  built,  however,  it  would  have  been  a 
far  more  serious  mistake  if  we  had  not  done  it. 

Q.  In  view  of  both  the  growth  in  loads  in  Arkansas  and 
the  growth  in  other  transactions  with  the  pool? 

A.  No,  in  view  of  the  growth  of  load  in  the  State  of  Ar¬ 
kansas. 

Q.  You  would  not  intend  that  statement  to  apply  to  all 
parts  of  the  110  Kv  system  of  Arkansas  Power  and  Light 
Company,  would  you,  as  for  example,  the  line  from  the  Mc- 
Knight  substation  down  to  the  Arkansas-Louisiana  state 
boundary? 

A.  I  think  from  McKnight  substation  south  that  I 

461  would  not  have  built  it  that  way  except  for  the  inter¬ 
connection  here.  It  is  used  almost  solely  to  get  power 

into  north  Louisiana.  I  don’t  think  of  any  other  excep¬ 
tions,  however. 

Q.  That  line  was  not  included  in  your  list  of  facilities  in¬ 
cluded  in  your  one  per  cent  on  your  direct  testimony.  Is 
that  correct? 

A.  I  don’t  know  that  I  mentioned  it,  but  if  I  didn’t,  it  was 
an  oversight  because  it  is  in  that  list. 
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Q.  You  say  it  probably  is  in  those  lines? 

A.  It  is  in  the  list. 

Q.  It  is  in  that  list? 

A.  Yes.  I  didn’t  testify  to  its  being  there,  but  it  is  an 
oversight  on  my  part. 

Q.  Would  you  have  designed  facilities  to  serve  Lake  Vil¬ 
lage  at  110,000  volts? 

A.  Yes,  sir. 

•  •••••• 

462  Q.  I  am  referring  to  the  line  from  the  state 
ary  on  Crossett  No.  2  to  Crossett,  thence  to  Green¬ 
ville.  My  first  question  was  whether  that  line  would  hhve 
been  built  at  110,000  volts  merely  to  serve  Lake  Village  lohd. 

A.  And  the  answer  was  ves.  I 

j 

Q.  And  my  second  question  was  whether  that  answer  vfas 
based  on  the  assumption  that  the  line  would  have  been  u^ed 
in  part  for  transferring  energy  which  was  needed  to  serve 
loads  in  northeastern  Arkansas. 

A.  I  think  to  answer  that  question  you  would  have  to 
know  something  of  the  background  of  what  was  going  on  in 
Mississippi.  As  a  matter  of  fact,  it  was  used  in  the  early 
stages  to  supply  power  in  Arkansas  in  the  vicinity  of  Mem¬ 
phis. 

Q.  Then  do  I  understand  your  answer  is  that  part  of  the 
reason  for  building  the  Crossett  to  Greenville  line  at  110,000 
volts  was  to  transfer  power  which  was  needed  to  handle 
loads  in  northeastern  Arkansas  and  Louisiana? 

A.  I  didn’t  intend  to  convey  any  such  idea.  The  idea 
that  I  intend  to  convey  is  that  we  would  have  built  that  line 
over  to  Lake  Village  to  supply  Lake  Village,  and,  inci¬ 
dentally,  that  supplies  not  only  the  Town  of  Lake  Village, 
but  that  tier  of  counties  down  in  the  southeast  corner  aud, 
incidentally,  also  the  other  day  I  forgot  to  mention 

463  the  substation  at  Montrose,  served  off  that  line,  bpt 
having  gotten  that  line  over  with  that  capacity  to 

Lake  Village  and  knowing  that  there  was  a  line  across  the 
river  being  built  which  went  to  Memphis,  and  knowing  t^e 
need  for  power  up  in  the  area  in  Arkansas  near  Memphis, 
it  was  a  very  simple  step  to  build  from  Lake  Village  across 


! 
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to  the  middle  of  the  river  and  meet  the  condition  that  we 
had  to  meet  in  the  neighborhood  of  West  Memphis. 

Q.  What  was  the  approximate  date  of  construction  of  the 
line  from  Crossett  to  Greenville? 

A.  I  believe  it  was  1927.  I  am  not  sure.  Part  of  that  line 
up  through  Mississippi  wTas  being  developed  by  Mississippi 
Power  and  Light  Company  at  the  same  time. 

There  is  another  reason  which  was  extant  for  building 
or  having  that  connection  across  there,  and  that  is  in  the 
service  of  a  group  of  people  embodying  three  or  four  coun¬ 
ties  you  cannot  give  the  type  of  service  which  is  necessary 
with  a  single  line,  and  at  the  same  time  that  crossing 
originally  was  put  across  the  river  at  that  point  there  and 
there  was  a  steam  plant  in  Greenville,  Mississippi  from 
which  power  could  be  obtained  to  sustain  service  from  the 
Montrose  substation  and  from  the  Lake  Village  substation 
in  time  of  line  difficulties  on  the  line  over  to  Crossett.  That 
was  an  incidental  benefit  which  came  out  to  the  customers  of 
Arkansas  by  that  connection. 

464  Q.  In  your  previous  testimony  you  gave  a  rough 
estimate  of  the  Lake  Village  load  as  being  in  the 

neighborhood  of  a  half  million  kilowatt  hours  a  month. 
That  load  included  all  of  the  loads  served  not  only  in  Lake 
Village  but  in  the  adjoining  counties  to  which  you  have 
referred,  did  it? 

A.  That  is  my  estimate  of  what  it  required  down  there, 
yes. 

Q.  What  was  that  load  at  the  time  the  line  was  con¬ 
structed  ? 

A.  I  don’t  recall. 

Q.  I  meant  in  terms  of  an  estimate  corresponding  to  the 
estimate  which  you  made  of  the  present  load. 

•  •••••• 

The  Witness :  Eegardless  of  what  the  load  was  with  the 
110,000  volt  system,  I  would  not  think  as  an  engineer,  get¬ 
ting  myself  into  a  situation  I  could  not  live  with  after  a 
while  simply  because  the  load  was  not  there  at  that  time. 
In  the  years  that  have  passed  since  that  line  has  developed 
it  seems  definitely  to  me  that  we  didn’t  make  any  mis- 

465  take  in  judgment  when  we  made  that  110,000  when 
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we  might  have  temporarily  have  gotten  away  with  a 
lower  voltage  because  it  fitted  into  a  picture  of  our  ai^ea, 
primarily,  and  whatever  incremental  benefits  might  be 
gotten  from  other  developments  which  came  in  here  which 
I  have  tried  to  outline. 

By  Mr.  Wahrenbrock : 

Q.  The  thing  I  am  seeking  to  elicit,  Mr.  Lynch,  is  only 
this :  Those  justifications,  however  great  or  valid  they  miay 
have  been,  and  I  am  perfectly  willing  to  accept  your  state¬ 
ment  as  to  the  justification  for  that  decision,  the  bases  of 
that  justification,  however,  are  not  limited  to  consideration 
of  the  mere  matter  of  supplying  Lake  Village.  Isn’t  tl^at 
correct? 

•  1 

A.  We  got  other  benefits  out  of  it,  but  to  supply  Lake 
Village  without  the  other  benefits  we  still  would  have  had  to 
build  that  line. 

Q.  At  the  time  that  line  was  built  was  there  any  110  Kv 
interconnection  by  which  energy  transferred  over  that  lijne 
up  through  Mississippi  could  have  gotten  back  over  at 
Memphis  to  supply  needs  of  the  Arkansas  Power  and  Light 
Company,  Northeastern  Arkansas? 

A.  Before  that  line  was  built? 

Q.  Yes,  at  the  time. 

A.  No,  not  from  there.  Then  there  were  no  lines  to  con¬ 
nect  up  to  Memphis. 

466  Q.  Mr.  Lynch,  earlier  in  your  testimony  you  de¬ 
scribed  that  55-mile  line  from  the  Arkansas-Louisi- 
ana  state  boundary  up  to  Crossett  and  thence  over  fo 
Greenville.  Please  state  approximately  what  the  cost  pf 
such  a  line  at  the  time  that  it  was  built  was. 

A.  I  would  have  to  make  a  guess  at  that .  I  have  nothing 
here  to  remind  me  what  those  costs  were,  but  I  would  sav 
probably  in  the  neighborhood  of  $7,000  a  mile,  maybe  less. 
Costs  vary  quite  a  bit. 

Q.  And  for  55  mile  line,  then,  there  would  be  an  invest¬ 
ment  of  something  like  $385,000.  Is  that  correct? 

A.  Yes,  sir,  that  is  55  times  $7,000. 
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467  Q.  Would  you  state  that  the  Lake  Village  Load  in 
the  20  years  that  have  elapsed  since  that  line  was 
built  has  been  sufficient  so  that  the  supply  of  energy  to  that 
point  by  110  Kv  facilities  and  the  investment  required  for 
such  a  supply  of  energy  to  that  point,  pay  the  operating 
expenses,  pay  the  depreciation,  taxes,  other  expenses  in 
connection  with  such  investment,  and  pay  a  return  on  that 
investment? 


468  The  Witness:  As  to  that  specific  line  with  the 
service  which  has  been  rendered  from  Lake  Village 
and  Montrose,  I  am  unable  to  answer. 

On  the  whole,  on  all  these  110,000-volt  lines  in  the  State 
as  a  group,  my  answer  is  that  they  have,  taking  them  all 
together,  met  the  requirements  that  you  mentioned. 

•  ••#••* 

486  Q.  In  response  to  a  question  interjected  by  counsel 
at  page  327  of  the  transcript,  you  stated  that  the 
energy  passing  over  this  same  line  does  not  belong  to  Ar¬ 
kansas  Power  and  Light  Company.  To  whom  does  that 
power  belong? 

A.  I  don’t  think  I  can  answer  that  question.  In  the  1946 
it  is  undoubtedly  part  of  the  106  million-odd  kilowatt  hours 
that  came  in  and  went  back  out  again,  came  in  unwanted 
and  went  back  out  again. 

Q.  How  much  energy  flowed  over  this  line  in  1946? 

A.  I  don’t  know.  It  cannot  be  determined. 

Q.  It  cannot  be  determined.  Do  you  say  that  whatever 
amount  it  was,  it  was  part  of  the  106  million  that  you  re¬ 
ferred  to? 

A.  No.  I  said  in  all  probability  in  1946  part  of  the  106 
million  that  I  referred  to  went  over  this  line  along  with 
the  other,  undoubtedly  part  of  it  did.  I  don’t  know  that  it 
did,  but  undoubtedly  part  of  it  did. 

Q.  How  would  you  determine  what  part  of  the  energy 
going  over  this  line  belonged  to  Arkansas  Power  and  Light 
Company? 

A.  I  can’t  determine  it. 


487  Q.  Did  any  of  it  belong  to  Arkansas  Power  and 
Light  Company,  or  can  that  be  determined. 

A.  Part  of  it  was  used  by  the  Arkansas  Power  and  Light 
Company  and  they  paid  for  it  after  they  nsed  it. 

Q.  That  is  the  amount  that  is  represented  by  the  L|ake 
Village  and  Montrose  loads? 

A.  I  think  the  only  amount  that  could  be  definitely 
singled  out  on  that  is  the  Montrose  use.  I  believe  you  can¬ 
not  pick  out  the  Lake  Village  use  on  it  because  power  can 
come  into  Lake  Village  substation  from  the  line  which  coines 
from  Pine  Bluff  and  it  can  come  into  this  line  and  it  lean 
come  in  across  the  river.  It  has  three  chances  of  getting  in. 

At  Montrose  there  is  no  other  way  for  it  to  get  onto  low 
voltage  except  to  come  over  on  this  line  and  go  through  the 
substation  in  Montrose. 

Q.  Then  the  only  energy  belonging  to  Arkansas  PoWer 
and  Light  Company  which  you  can  specifically  identify  as 
such,  out  of  all  of  the  energy  transmitted  over  this  55  n^ile 
line,  is  the  energy  which  is  supplied  to  the  local  load  at 
Montrose.  Is  that  correct? 

A.  And  it  wasn’t - 

Q.  (Interposing) :  Just  tell  me  first.  You  can  explain  if 

you  want  to.  Just  tell  me  if  that  is  correct. 

. 

488  The  Witness :  That  is  the  only  place  where  power  dm 
get  off  this  line  which  definitely  came  over  it.  It  became 

Arkansas  Power  and  Light  Company’s  power  after  it  £ot 
off  the  line  and  down  to  the  low  side  of  that  transformer. 
I  don’t  know  whose  it  was  when  it  came  off  the  line  nlor 
where  it  came  from,  but  it  was  definitely  on  that  line. 

I 

i 

Q.  Then  is  it  true  to  say  that  there  is  no  energy  in  the 
energy  transmitted  over  this  line  which  is  identifiable  hs 
belonging  to  Arkansas  Power  and  Light  Company  while  it 
is  on  the  line? 

A.  There  is  none  of  it  identifiable  anywhere  as  to  who  it 
belongs  to  until  it  gets  to  destination.  That  is  just  anothfer 
proposition  like  the  one  we  had  a  few  days  ago  where  ypu 
put  water  from  several  sources  into  a  tub  and  then  you  ta^e 
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some  out.  What  you  take  out  is  what  you  got  and  we  don’t 
know  where  it  came  from. 

Q.  In  your  previous  testimony  you  have  stated  that  con¬ 
tractual  arrangement  is  for  Mississippi  Power  and  Light 
Company  to  get  all  of  its  power  from  Louisiana  Power  and 
Light,  and  for  the  latter  to  put  power  into  the  system  for 
that  supply. 

In  that  statement  did  you  mean  to  exclude  the  power  sup¬ 
plied  to  Mississippi  Power  and  Light  by  Memphis  Generat¬ 
ing  Company? 

489  A.  Yes,  sir,  that  goes  into  that  same  considera¬ 
tion. 

489  I  might  clear  up  this  matter  a  little,  if  you  will 
permit  by  describing  a  little  bit  more  this  operation. 

These  plants  during  the  day - 

Q.  ( Interposing : )  which  plants  are  you  now  referring  to  ? 

A.  The  plants  of  all  the  companies  in  this  group  during 
the  day — are  operated  on  the  order  of  their  cheapness  of 
operation,  with  certain  modifications  for  voltage  control 
and  things  of  that  sort,  which  are  necessary  in  a  system 
operation. 

Q.  You  are  referring  to  all  the  generating  plants  of  the 
four  members  of  the  ALMNO  pool? 

A.  Right. 

Now,  then,  as  the  day  progresses  we  make  meter  read¬ 
ings  and  record  meter  readings  at  these  various  points  of 
interconnection.  Then,  at  the  end  of  the  day,  or  as  things 
develop  during  the  day,  we  take  that  log  sheet  on  which 
these  items  are  all  recorded  and  we  pick  out,  take  three 
other  log  sheet  blanks.  One  of  those  log  sheet  blanks  is 
for  the  Arkansas  Power  and  Light  Company ;  one  of  them 
is  for  the  Mississippi  Power  and  Light  Company;  one  of 
them  is  for  the  Louisiana  Power  and  Light  Company. 

Those  secondary  log  sheets,  if  I  may  refer  to  them  as 
such,  have  entered  upon  them  the  generation  within  the 
State. 

490  To  that  is  added,  with  proper  adjustment  for 
losses,  the  amount  of  power  determined  as  coming 

in  on  these  various  circuits  which  cross  into  other  prop¬ 
erties. 


From  them,  on  -the  sheet  of  the  company  in  each  com¬ 
pany,  is  entered  as  a  deduction  the  kilowatt  hours  which 
go  out,  and  those  sheets  are  all  summed  up  with  their 
pluses  and  minuses,  and  we  arrive  at  what  the  kilowatt 
hours  are  consumed  and  put  into  the  system  by  each  of 
the  companies  for  each  hour  of  the  day,  so  that  that  deter¬ 
mination  is  made  as  to  what  their  load  is  exactly  as  1 
started  out  in  my  testimony  this  morning  in  these  figurjes 
sent  to  the  Commission,  and  no  questions  are  asked  about 
where  the  power  which  went  to  Eudora,  or  some  other 
place,  was  generated— whether  it  was  by  the  Arkansas 
Company,  the  Mississippi  Company,  or  the  Louisiana  Com¬ 
pany,  and  nobody  is  interested  in  it. 

The  sole  problem  is  how  much  did  you  get  and  did  ydm 
get  your  customers  supplied,  and  then  it  is  analyzed  fpr 
proper  billing,  and  the  amounts  determined  by  that  offibe 
at  the  end  of  the  month  are  sent  to  these  various  companies 
and  they  bill  their  own  power.  None  of  these  compilations 
we  are  here  talking  about  enter  into  that. 

Q.  Does  that  mean,  then,  that  in  practical  effect  all  pf 
the  energy  on  the  system  is  jointly  owned  and  individual 
ownership  is  determined  after  the  energy  has  been  con¬ 
sumed  for  billing  purposes? 

491  A.  Not  after  it  is  consumed.  You  cannot  meas¬ 
ure  energy  after  it  is  consumed.  You  measure  it  as 
it  is  being  consumed,  though. 

Presiding  Examiner:  As  it  is  taken  out  of  the  common 
pool? 

The  Witness :  Right. 


Q.  Measurements  are  made  as  it  is  taken  from  the  pool 
and  on  the  basis  of  those  measurements  billing  betweep 
the  companies  is  determined.  Is  that  correct? 


A.  I  think  you  haven’t  got  quite  exactly  the  detail  that 
happened  there,  but  you  have  got  approximately  it. 

Q.  There  is  no  segregation  of  this  energy  as  to  owner| 
ship  among  the  four  members  of  the  pool.  Is  that  correct  | 
A.  Except  at  the  end  of  the  day  we  find  out  how  mucl} 
the  Arkansas  Power  and  Light  actually  put  into  it,  and 
they  don’t  have  to  pay  anybody  for  that.  It  is  power  coni 
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tribution,  and  they  get  that  many  kilowatt  hours  for  their 
customers  less  their  losses  regardless  of  where  it  goes  to 
from  that  plant.  It  may  head  right  straight  through  to 
Louisiana,  but  it  still  counts  as  Arkansas  supply. 

Q.  For  the  purpose  of  billing  and  settling  their  financial 
obligations  to  each  other  there  are  these  calculations, 
but  no  one  ever  attempts  to  determine  who  owns  a  particu¬ 
lar  block  of  power,  or  whether  any  one  of  the  corn- 

492  panies  does  own  a  particular  block  of  power! 

A.  I  cannot  conceive,  Mr.  Wahrenbrock,  of  a 
block  of  power  any  more  than  I  can  conceive  of  a  block 
of  water  in  a  tub. 

Q.  Let’s  take  all  of  the  water  in  the  tub,  then.  Is  there 
ever  any  occasion  in  the  operation  of  this  pool  for  any 
one  of  the  parties  to  determine,  or  have  determined,  whether 
it  has  individual  ownership  of  any  part  of  the  water  in  the 
tub  or  any  part  of  the  energy  of  the  pool? 

A.  I  think  the  story  is  this :  We  all  have  a  big  tub  that  we 
pour  this  water  into.  When  we  pour  it  into  it  we  keep  an 
account  of  how  much  we  poured  in,  each  one  keeping  an 
account  as  to  how  much  is  poured  in.  Each  one  of  them 
takes  it  out  and  they  have  to  account  for  how  much  they 
took  out.  Now,  the  difference,  if  you  haven’t  taken  out 
as  much  as  you  put  in,  you  collect  off  of  somebody  that  did 
get  it,  and  if  you  took  out  more  you  pay  somebody  that  you 
got  it  from. 

493  Q.  Beyond  that  there  is  no  attempt  to  determine 
ownership  of  what  is  in  the  pool.  Is  that  correct  ? 

A.  Never  is  any  in  the  pool.  That  is  only  my  figure  of 
speech.  But  this  system  here  is  about  200  miles  long  and 
it  travels  the  speed  of  light,  and  it  goes  in  and  before  you 
can  bat  your  eye  it  has  gone  out  and  it  is  measured  out. 
This  thing  works  a  little  faster  than  the  tub  does. 

Q.  With  your  illustration  I  was  just  trying  to  follow  it 
up  to  ascertain  whether,  aside  from  this  measurement  of 
what  goes  in,  measurement  of  what  each  puts  in  and  meas¬ 
urement  of  what  each  takes  out,  and  a  settlement,  financial 
settlement  among  them  upon  that  basis,  there  is  ever  any 
occasion  to  determine  any  other  question  of  ownership  ? 

A.  That  is  correct. 

•  •  •  •  •  •  • 
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498  Q.  I  refer  you  to  the  ninth  sheet  which  is  part  of 
this  Exhibit  and  is  headed,  “Tabulation  of  KWH  by 

years  and  towns,  Southeast  Power  Development,”  and  par¬ 
ticularly  to  the  last  five,  I  believe,  towns  which  are  listed 
on  that  sheet,  being  the  towns  of  Portland,  Montrosej — I 
don’t  know  whether  they  are  towns,  but  it  is  in  a  column 
headed  “towns” — the  names  are  Portland,  Montrose*  L 
Village,  Eudora  and  Wilmont. 

I  ask  you  whether  by  reference  to  that  sheet  you  are  able 
to  state  what  the  kilowatt  hour  loads  and  estimated  loads 
were  for  tlie  areas  now  served  from  the  Montrose  and  Lake 
Village  substations  at  and  immediately  prior  to  the  con¬ 
struction  of  the  present  110  Kv  line. 

A.  The  present  consumption  is  indicated  on  this  tatyle, 
and  by  “present”  it  means  the  date  of  this  document,  August 
31, 1925 ;  for  Portland,  it  is  80,000  kilowatt  hours ;  Montrdse, 
14,000;  for  Lake  Village,  220,000 ;  for  Eudora,  180,000, 

499  and  for  Wilmont,  68,000. 

Q.  The  total  of  those  as  I  add  them  is  562, (joO 
kilowatt  hours.  Is  that  correct  ? 

A.  Yes,  that  seems  to  be  a  correct  total. 

i 

Mr.  Wahrenbrock:  Mr.  Examiner,  at  this  time  I  woiild 
like  to  make  distribution  of  the  copies  to  counsel  and  to  the 
Examiner  of  the  Exhibit  which  already  has  been  marked  ijor 
identification  as  Exhibit  No.  58.  | 

Presiding  Examiner:  Show  that  the  Exhibit  consists  |of 
15  pages  and  an  attached  map. 

By  Mr.  Wahrenbrock :  j 

Q.  Would  that  562,000  kilowatt  hours  mean  for  one  year? 

A.  The  table  is  headed * *  Tabulation  by  Years,  ”  so  I  wou^d 
say  that  was  a  proper  interpretation. 

Q.  By  reference  to  the  same  table,  can  you  state  the  cor¬ 
responding  load  estimated  to  be  for  the  year  1930  at  that 
time,  I  mean  was  estimated  in  1925  to  be  for  the  year  1930? 

A.  If  I  add  it  correctly,  the  forecast  for  1930  was  1,963,600. 

Q.  I  think  that  is  right.  j 

Does  this,  the  total  of  those  two  figures  you  have  given, 
one  for  1925  and  one  for  1930,  cover  all  of  the  then-existent 
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loads  and  estimated  loads  for  the  area  which  is  now  served 
from  the  Lake  Village  and  the  Montrose  substations? 

A.  The  first  figure  of  562,000  apparently  is  the 

500  actual  consumption  in  that  area  at  the  time  this  esti¬ 
mate  was  made,  and  I  take  it  that  the  1,963,600  kilo¬ 
watt  hours  was  what  was  estimated  at  that  time,  which  might 
be  expected  to  be  sold  in  that  territory  in  1930. 

It  is  necessary  to  make  these  long-range  forecasts  to  see 
where  you  expect  it  to  get,  and  that  was  apparently  what 
led  to  the  building  of  the  facilities  that  we  did  build  to  serve 
that  territory. 

Q.  I  now  ask  you  to  refer  to  the  map  which  is  Schedule  18 
of  the  Company’s  1946  Power  System  Statement  and  ask 
you  to  point  to  any  place  on  the  Arkansas  Power  and  Light 
Company’s  system  where  it  has  built  as  much  as  55  miles 
of  110  Kv  line  to  serve  a  load  as  small  at  the  time  the  line 
was  constructed  as  the  Lake  Village-Montrose  load  was,  and 
with  no  estimate  of  higher  load  than  was  estimated  for  the 
Montrose-Lake  Village  line. 

A.  I  have  no  data  on  that  and  it  is  impossible  for  me  to 
point  to  such  a  thing  because  I  don’t  know  what  the  ratio 
of  the  line  to  load  was  in  any  of  these  instances. 

Q.  From  your  knowledge  of  the  integration  of  the  facil¬ 
ities  of  the  company,  construction  of  its  110  Kv  system,  you 
are  not  able  to  point  to  any  such  instance,  is  that  correct  ? 

A.  No,  it  is  not  broken  down  that  way  in  my  mind  at  all. 
In  my  mind,  it  is  an  overall  picture  which  was  being 

501  built,  and  so  far  as  I  am  concerned  it  has  not  been 
analyzed  to  find  out  what  any  particular  line  serves. 
•  •••••• 

507  Q.  I  ask  that  the  witness  look  at  Arkansas  Power 
&  Light  Company’s  rate  schedule  FPC  No.  1  which 
has  been  cancelled  but  which  has  been  filed  "with  an  effec¬ 
tive  date  of  January  16,  1936,  and  which  is  a  contract 
entitled  1 1  Interconnection  Agreement,  Memphis  Power  & 
Light  Company  and  Arkansas  Power  &  Light  Company, 
Amendments  and  Schedules”  and  which  appears  from  the 
first  paragraph  thereof  to  have  been  made  and  entered  into 
the  1st  day  of  March,  1927,  and  ask  the  witness  whether, 
by  referring  to  that  agreement  it  appears  that  as  of  the 
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date  of  that  agreement,  March  1,  1927,  Arkansas  Power  & 
Light  Company  contemplated  interconnections  which 
508  would  enable  it  to  deliver  and  receive  electric  energy 
to  and  from  Memphis  Power  &  Light  Company  over 
the  facilities  of  Mississippi  Power  &  Light  Company  and 
by  means  of  an  interconnection  at  Greenville  ? 

A.  Yes,  this  contract  in  the  “Whereas”  clause  states  tiiat 
the  Arkansas  Company  owns  and  operates  an  electric  ljme 
into  Memphis  and  that  the  Mississippi  Power  &  Light 
does,  and  by  virtue  of  those  two  lines  it  would  make  this 
contract  supply  power  and  energy  to  Memphis  Power]  & 
Light  Company. 

Q.  Do  you  know  whether  the  installation  of  the  second 
unit  at  Sterlington  played  any  part  in  the  negotiation  or 
consummation  of  that  contract? 

A.  The  installation  of  those  units  down  there  made  this 
contract  possible,  No.  3  and  No.  4  Units  at  Sterlingijon 
made  this  possible.  I 

Q.  What  at  that  time  would  have  been,  or  was  it  con¬ 
templated  would  be,  the  principal  path  for  the  transmis¬ 
sion  of  that  energy  from  Sterlington  up  there  ? 

A.  Over  the  networks  of  lines  which  were  then  existing 
in  the  three  states,  the  same  as  it  is  transmission  of  energy 
today.  -  [ 

Q.  Including  the  Greenville  interconnection? 

A.  Including  the  Greenville  interconnection,  and  such 
power  as  they  took  there  which  came  off  of  that  line  was 
part  of  the  general  supply  of  the  three  companies  frqm 
which  each  could  take  his  requirements  as  outlined  yes¬ 
terday.  ! 

•  •*••••' 

I 

510  Q.  Will  you  then  please  give  the  kilowatt  hofir 
figure  which  is  included  in  the  703,549,000  kilowatt 

511  hours  referred  to  on  page  441  of  the  transcript  which 
represents  sales  for  resale? 

A.  Yes,  sir.  That  figure  is  52,480,000. 

Q.  What  was  the  price  received  for  that  52,480,000? 

A.  $427,977. 

Q.  If  the  52,480,000  be  subtracted  from  the  703,000,000 
and  added  to  the  180,322,000  which  appears  in  your  answer 


430 


in  line  18  of  page  441,  that  will  give  us,  will  it,  the  sales  to 
ultimate  consumers  on  the  one  hand,  total  sales  to  ultimate 
consumers  on  the  one  hand,  and  the  total  of  all  sales  for 
resale  on  the  other  hand.  Is  that  correct? 

The  Witness :  That  is  a  little  different  arrangement  from 
the  way  I  have  it  set  up  here,  but  the  direct  answer,  the 
amount  which  went  direct  to  consumers,  is  651,069.  I  think 
your  combination  of  figures  gives  that. 

Mr.  Wahrenbrock :  Yes. 

Mr.  Lasley:  You  mean  million? 

The  Witness :  651,069,000,  yes. 

Q.  And  the  total  of  the  sales  for  resale  was  how  many 
kilowatt  hours? 

A.  651,069 — for  resale? 

Q.  Yes. 

A.  I  beg  your  pardon.  For  resale  it  is  $232,802,000. 

512  Q.  What  is  the  ratio — withdraw  that,  please. 

What  is  the  ratio  of  232,802,000  to  651,069,000? 

A.  232,802,000  is  35.7  per  cent  of  651,069,000  by  slide  rule 
answer. 

Q.  What  is  the  dollar  amount  paid  for  the  direct  sales 
of  651,069,000  kilowatt  hours  ? 

A.  The  revenue  from  the  direct  sale  of  that  amount  of 
power  is  $1,114,587. 

Q.  I  believe  you  mis-spoke  yourself,  the  figure  of  $1,114,- 
587  being  the  revenue  from  the  sales  for  resale.  Is  that 
correct? 

A.  Yes,  sir. 

Q.  What  is  the  revenue  from  the  direct  sales  ? 

A.  Revenue  from  direct  sales  to  consumers,  $14,076,038. 

Q.  What  is  the  ratio  of  the  1,114,000  to  the  14,076,000? 

A.  1,114,587  is  8.1  per  cent  of  14,076,038. 

•  •••••• 

513  Q.  The  52,480,000  kilowatt  hours  of  sales  for  resale 
not  included  in  the  amount  of  180,322,000  which  ap¬ 
pears  in  your  answer  on  line  18  of  transcript  441,  was  energy 
which  was  sold  to  whom? 

A.  That  was  energy  which  was  sold  to  the  cooperatives 


inside  the  state  and  to  the  Southwestern  Gas  &  Electric 
Company.  i 

Q.  All  of  those  purchasers  are  included,  are  they,  in 
the  list  of  sales  which  appears  on  page  512  of  the  company’s 
annual  report  for  1946? 

A.  Yes,  sir,  it  is  the  total  of  those.  I  notice  in  look¬ 
ing  at  this  that  there  are  a  few  places  that  I  did  not  mention. 

Q.  Now  will  you  generally  describe  where  those  points — 
withdraw  that  and  let  me  put  it  this  way :  i 

Are  those  sales  supplied  in  the  same  manner  as  Arkansas 
Power  &  Light  Company’s  other  loads  on  its  system  in  the 
State  of  Arkansas,  Arkansas  Power  &  Light  Company’s 
own  loads  on  its  system  in  the  State  of  Arkansas  are  sup¬ 
plied? 

A.  That  power  comes  directly  off  of  the  13  KV  network 
which  has  not  yet  been  described,  it  being  the  lines  wnich 
run  out  from  various  substations  in  the  state  out  to 
514  places  where  it  is  convenient  for  the  cooperatives 
to  tie  on.  It  is  out  at  the  edge  of  their  territory. 
It  is  not  served  directly  off  of  the  110,000  volt  system.  How¬ 
ever,  the  power  does  come  off  of  that  system. 

Q.  That  is  the  loads  which  those  13  KV  lines  supply  are 
supplied  to  the  13  KV  lines  off  of  the  110  KV  system? 

A.  They  are  supplied  from  lines,  low  voltage  lines  which 
connect  the  transformer  stations  on  the  110  KV  system 
which  are  built  out  to  the  point  where  this  supply  has  been 
hooked  on  for  the  purpose  of  carrying  power  to  the  Arkan¬ 
sas  Power  &  Light  Company’s  other  customers  and  u$ed 
to  get  power  out  to  the  edge  of  our  distribution  voltage 
system  to  the  edge  of  the  cooperatives  territory. 

Q.  In  general,  the  source  of  the  energy  so  sold  for  resale 
is  the  same  as  the  source  of  the  energy  which  Arkansas 
Power  &  Light  Company  sells  directly  to  ultimate  consum¬ 
ers.  Is  that  true?  I  say  the  source.  I  mean  the  source  or 
the  sources. 

A.  Yes,  all  the  power  that  the  company  sells  comes  put 
of  the  same  general  sources.  j 

Q.  This  same  tub  full  of  water  supplies  these  sales  for 
resale  as  supplies  the  other  loads  of  the  Arkansas  Power 
&  Light  Company,  to  use  the  figure  of  speech  which  you 
previously  used  ? 
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A.  Yes,  all  the  power  that  the  company  delivers  comes 
out  of  the  total  that  is  delivered  into  the  system,  all  over 
the  system. 


516  Q.  I  direct  your  attention  to  Arkansas  Power  and 
Light  Company’s  Rate  Schedule  F.P.C.  No.  9,  effec¬ 
tive  June  27, 1939,  and  particularly  to  page  4  thereof,  and  to 
the  sub-paragraph  (c)  and  ask  you  if  you  can  state  by 
reference  to  that  paragraph  whether  Memphis  Generating 
Company’s  sale  to  Mississippi  Power  and  Light  Com¬ 
pany  produces  revenues  which  are  directly  credited  to 
Arkansas  Power  and  Light  Company’s  cost  of  purchased 
energy. 

517  The  Witness:  If  I  may,  I  will  interpret  this  par¬ 
ticular  paragraph  in  here  because  it  is  a  contract,  the 

518  interpretation  of  which  is  a  little  bit  difficult  for 
anyone  who  doesn’t  know  the  circumstances. 

This  paragraph  (3)  is  in  a  contract  among  the  Arkansas 
Power  and  Light  Company,  Mississippi  Power  and  Light 
Company,  and  the  Memphis  Generating  Company. 

The  Memphis  Generating  Company  is  not  a  property  of 
the  Arkansas  Power  and  Light,  nor  are  the  lines  which  are 
in  Tennessee  leading  into  this  system  the  property  of  the 
Arkansas  Power  and  Light. 

The  overall  picture  in  connection  with  the  Memphis 
Generating  Company  is  very  involved. 

The  Memphis  Generating  plant  is  used  as  a  supply  of 
power  to  Arkansas,  Mississippi,  and  the  Tennessee  Valley 
Authority. 

Paragraph  3  which  has  been  pointed  out  spells  out  the 
determination  of  what  is  to  be  paid  for  the  power  generated 
in  the  Memphis  generating  station. 

The  overall  picture  is  that  there  are  certain  costs  to  be 
paid  to  the  Memphis  Generating  Company  which  reimburses 
them  for  their  total  expenses. 

The  Tennessee  Valley  Authority  and  the  Arkansas  Power 
and  Light  Company,  by  virtue  of  this  contract,  are  liable 
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for  all  of  those  expenses,  and  the  Arkansas  Power  and 
Light  Company  is  liable  for  $100,000  extra. 

Since  the  Arkansas  Power  and  Light  Company  is 

519  responsible  for  all  of  those  costs,  the  contract  pro¬ 
vides  that  the  power  is  billed  to  the  Mississippi 

Power  and  Light  Company  by  the  Memphis  Generating 
Company  and  goes  to  offset  the  expenses  for  which  tl^e 
Arkansas  Company  is  liable,  and  that  is  the  definition  pf 
this  item  (c)  credit  which  was  put  before  me. 

Now,  as  to  what  happens  on  the  books,  I  don’t  know, 
but  that  is  the  story  with  reference  to  what  goes  on  in  that 
particular  contract.  j 

The  price  that  I  have  given  you — I  don’t  know  whether 
I  have  nor  not — but  the  price  included  in  the  cost  of  pow^r 
is  the  net  from  these  figures. 

i 

Q.  I  show  you  Mississippi  Power  and  Light  Company’s 
Annual  Report  for  the  year  1946  and  ask  you  whether,  by 
reference  to  page  522  of  that  report,  you  are  able  to  state 
the  amount  paid  in  that  sale  to  which  you  have  referred. 

A.  If  I  read  this  correctly  the  amount  involved  herb 
is  $143,496. 

Q.  That  covers  how  many  kilowatt  hours? 

A.  13,398,649. 

Q.  Those  kilowatt  hours  of  energy  is  energy  transmitted 
from  Tennessee  into  Mississippi.  Is  that  correct? 

A.  Yes,  sir,  I  believe  that  is  right. 

Q.  And  a  substantial  part  of  that  energy  is  consumed 
outside  the  State  of  Tennessee,  or  all  of  it? 

520  A.  None  of  it  is  consumed  in  the  State  of  Tenr 
nessee  by  any  of  these  three  companies.  Its  equiva^ 

lent  is  all  consumed  outside  the  State  of  Tennessee.  Again, 
I  am  differentiating  between  this  power  and  the  general  pool 
of  power. 

Q.  Can  you  say  as  to  that  energy  that  a  substantial  part 
of  it  is  not  consumed  by  any  one  in  Tennessee  ? 

A.  I  am  not  again  following  individual  kilowatt  hours! 
That  power  was  put  into  this  ALMNO  group,  that  amount 
of  power  was  put  into  this  ALMNO  group,  and  that  samq 
amount  of  power  taken  out  by  them  somewhere  in  these 
three  states. 


I 
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Q.  But  not  in  the  State  of  Tennessee? 

A.  No,  they  cannot  take  power  out  in  Tennessee.  There 
are  no  properties  in  Tennessee,  no  property  of  any  of  them. 

Q.  The  revenues  from  that  13  million  kilowatt  hours 
amounting  to  $143,000  were  directly  credited  to  Arkansas 
Power  and  Light  Company’s  cost  of  purchased  energy? 
A.  No,  sir,  they  never  were  even  charged  to  it. 

Q.  You  understood  the  question  properly? 

A.  I  think  I  did ;  yes,  sir. 

Q.  Is  it  a  revenue  to  Memphis  ? 

A.  It  is  a  revenue  to  the  Memphis  Generating  Company 
which  is  deducted  by  the  Memphis  Generating  Corn- 

521  pany  from  their  total  costs,  from  which  also  is 
deducted  the  amount  charged  to  Tennessee  Valley 

Authority  and  which  results  in  the  billing  to  the  Arkansas 
Power  and  Light  Company. 

Q.  And  under  the  provisions  of  paragraph  (c)  on  page  4 
of  Arkansas  Power  and  Light  Company’s  Rate  Schedule 
FPC  No.  9,  isn’t  such  a  revenue  to  Memphis  Generating 
Company  required  to  be  credited  to  Arkansas  Power  and 
Light  Company’s  purchases  of  energy? 

•  •••••• 

A.  I  will  give  you  an  answer  by  using  an  illustration. 
The  total  cost  of  the  Memphis  Generating  Company  for 
the  year’s  operation  is  a  fixed  amount,  a  certain  amount. 
That  is  to  be  paid  for  payment  is  guaranteed  and  that  is 
all  the  money  they  collect,  mind  you,  plus  this 

522  $100,000,  actual  expenses  plus  $100,000  is  all  they 
collect  from  anybody. 

Now,  for  purposes  that  I  don’t  recall,  the  TVA  insisted 
on  Memphis  Generating  Company,  at  the  time  of  this 
negotiation,  making  a  contract  to  deliver  some  power  to 
Mississippi.  The  Louisiana  Company  does  not  enter  into 
this. 

The  Tennessee  Valley  Authority  is  entitled  to  the  use 
as  they  want  it  of  20,000  kilowatts  out  of  this  plant  at 
Memphis  for  which  they  pay,  on  the  basis  of  costs  to  the 
Memphis  Generating  Company. 

The  Arkansas  Power  and  Light  Company  pays  to  the 
Memphis  Generating  Company  the  total  cost  of  their 


operation  minus  what  is  paid  by  the  Tennessee  Vatyey 
Authority,  and  minus  the  other  sales  that  the  Memphis 
Generating  Company  makes  to  the  Mississippi  Company. 

Q.  Those  other  sales  included  for  the  year  1946  the 
$143,496  to  which  you  previously  testified,  did  they? 

A.  Yes,  sir,  that  is  that  143  thousand. 

Q.  So,  when  you  say  the  amount  Arkansas  Power  and 
Light  Company  pays  is  calculated  in  the  manner  you  hive 
described,  and  then  you  say  less  the  amount  of  $143,000 
for  the  year  1946,  the  result  is  that  the  amount  Arkansas 
pays  is  determined  by  giving  it  a  credit  for  that  $143, 0()0. 
Is  that  correct? 

A.  The  amount  the  Arkansas  Company  pays  is  the  total 
cost  to  the  Memphis  Generating  Company  minus  what 

523  the  Tennessee  Valley  Authority  pays  and  miiius 
what  the  Mississippi  Company  pays,  and  that  deter¬ 
mines  that  cost  of  power,  and  the  figures  we  have  been 
talking  about  in  here  of  cost  of  power  is  that  figure. 

•  •••••• 

524  Q.  In  stating  the  amounts  which  are  deducted  in 
determining  the  amount  Arkansas  Power  and  light 

Company  pays  to  the  Memphis  Generating  Company,  ypu 
referred  to  an  amount  of  $100,000,  I  believe  you  said 
Arkansas  Power  and  Light  Company  is  liable  for  $100,000 
extra.  What  does  that  $100,000  represent  payment 
for  ?  I 

525  A.  It  is  an  amount  stipulated  in  the  contract  apd 
certain  other  expenses  of  the  Memphis  Generating 

Company  that  are  not  included  in  the  expenses  from  which 
they  get  remuneration  from  the  sale  of  all  the  power  th^y 
generate,  and  that  is  an  allowance  for  it  as  I  understand  i|t. 

Q.  Does  that  represent  payment  for  rental  of  those 
generating  facilities  to  the  extent  the  capacity  is  available 
to  Arkansas  Power  and  Light  Company? 

A.  No,  I  think  it  does  not  include  that.  I  think  that  i  s 
largely  an  allowance  for  corporate  expenses  outside  of 
operating  expenses,  as  I  recall  it.  That  is  memory  to  back 
as  far  as  whatever  that  date  is. 

Q.  Is  Arkansas  Power  and  Light  Company  entitled  tp 
any  of  that  capacity  of  the  Memphis  Generating  Company  ? 
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A.  Yes,  they  are  entitled  to  all  in  excess  of  20,000. 

Q.  Approximately  what  capacity  does  that  represent? 
A.  We  have  gotten  as  much  as  53  or  54  thousand  out 
of  it  at  times,  that  is  total.  That  is  total  for  TVA  and 
this  group  of  properties  we  are  discussing. 

Q.  Is  there  any  payment  made  by  Arkansas  Power  and 
Light  for  that  capacity? 

A.  I  cannot  answer  that  question.  Wait  a  minute. 
Maybe  I  can. 

I  think  there  is  not  but  I  cannot  be  certain  of  that 
without  reviewing  that  contract. 

526  Q.  Are  there  any  other  purchases  of  energy  by 
Arkansas  Power  and  Light  Company  where  the 

amount  Arkansas  Power  and  Light  Company  pays  depends 
upon  revenues  to  any  one  else  for  any  other  sales  for  resale? 

What  I  am  seeking  to  inquire  is  whether  there  are  any 
other  transactions  which  are  similar  to  the  one  you  have 
just  described  with  Memphis  Generating  Company  where 
the  amount  Arkansas  Power  and  Light  Company  pays  is 
affected  by  the  amount  Mississippi  Power  and  Light  Com¬ 
pany  pays  Memphis  Generating  Company. 

A.  Not  that  I  recall.  There  may  be  some  but  I  don’t 
recall.  There  are  none  I  know  of  built  on  that  same  formula. 

Q.  Does  Arkansas  Power  and  Light  Company  purchase 
energy  from  the  TVA  which  is  delivered  to  Mississippi 
Power  and  Light  and  payment  therefor  received  in  effect 
by  Arkansas  Power  and  Light  Company  by  a  credit  on  its 
energy  account? 

The  Witness:  I  don’t  believe  I  can  answer  that  question 
without  having  it  typed  out  so  I  can  see  what  it  means. 
I  don’t  retain  it  very  well. 

527  Q.  Perhaps  I  can  give  you  the  figures  and  we  can 
make  it  clearer.  Is  it  true  that  in  1946  Arkansas 

Power  &  Light  Company  purchased  in  round  figures  some 
213,000,000  kilowatt  hours  from  Memphis  Generating  Com¬ 
pany  and  the  TVA,  although  it  received  only  87,000,000 
kilowatt  hours  from  the  State  of  Tennessee? 

A.  First  of  all,  I  will  assume  in  answering  your  ques¬ 
tion  that  the  amount  purchased  in  Tennessee  is  the  200,- 
000,000,  did  you  say? 


I 
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Q.  213,000,000  in  1946  in  round  numbers.  For  that  figure 
I  refer  you  to  the  second  and  third  lines  under  Schedule  551, 
Purchased  Power,  in  the  1946  annual  report  of  the  Arkansas 
Power  &  Light  Company.  I  believe  the  213,000,000  figure 
is  the  sum  of  the  40  million-odd  and  the  172  millioniodd 
which  there  appears.  j 

A.  The  Arkansas  Power  &  Light  Company  paid  for  that 
amount  of  energy  from  those  two  sources  in  1946.  Yhat 
amount  of  energy  was  delivered,  part  of  it  (that  from  TVA) 
at  their  Station  Number  6  at  the  south  side  of  Memphis 
into  the  facilities  of  TVA,  and  was  measured  as  it  left 
that  substation,  and  eventually  got  to  lines  of  the  Missis¬ 
sippi  Power  &  Light  Company  and  the  Arkansas  Po^er 
&  Light  Company. 

The  item  of  40,387,000  from  the  Memphis  Generating 
Company  was  delivered  to  the  City  of  Memphis  at 
528  that  station.  Equivalent  amounts  of  power  rambled 
around  through  the  distribution  system  of  the  City 
of  Memphis  and  eventually  arrived  either  at  this  Station  6 
south  of  Memphis,  which  is  TVA  facilities,  or  went  directly 
into  Arkansas  over  Circuit  2181. 

Where  that  particular  power  went  I  have  no  idea,  but  I 
do  know  that  at  the  same  time,  or  at  other  times,  we  j^ot 
kilowatt  hours  into  Arkansas  through  some  connection 
equivalent  to  those  kilowatt  hours. 

They  might  not  have  been  those  kilowatt  hours.  Tljey 
might  have  come  from  Sterlington.  Chances  are  some  of 
them  did  come  from  other  plants.  But  the  point  is  tljiat 
they  got  to  Arkansas,  the  equivalent  got  to  Arkansas. 

It  is  true  that  the  first  thing  that  happened,  an  amount 
shown  on  one  of  those  schedules,  140,000,000,  I  believe  it 


Q.  (Interposing:)  Here  is  the  schedule. 

A.  — moved  into  Mississippi,  140,489,000,  and  it  was  there 
mixed  up  with  all  of  the  other  supplies  which  come  iiito 
Mississippi  and  are  no  longer  traceable.  But  that  number 
of  kilowatt  hours  which  were  paid  for  by  Arkansas 
eventually  got  into  Arkansas.  I  cannot  tell  you  the  route. 

Q.  Then  of  this  213,000,000  which  Arkansas  Power  & 
Light  Company  paid  Memphis  Generating  Company  and 
TVA  for,  a  large  part  it  did  not  receive  from  them,  bpt 
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that  energy  was  delivered  to  others  and  a  large  part  of  it 
was  transmitted  into  Mississippi,  and  in  the  settlement 
of  the  pool  accounts,  Arkansas  Power  &  Light 
529  Company  received  credit  for  those  kilowatt  hours 
of  energy.  Is  that  correct? 

A.  Not  in  the  accounts,  I  think,  in  the  accounting  for 
kilowatt  hours  they  got  the  kilowatt  hours. 

Q.  That  is  what  I  meant  to  ask.  I  meant  in  the  account¬ 
ing  for  the  energy. 

A.  Yes,  but  not  those  kilowatt  hours.  We  got  kilowatt 
hours  equivalent. 

Q.  Yes.  As  to  the  portion  of  that  213,000,000  which  is 
delivered  on  to  the  facilities  of  Mississippi  Power  &  Light 
Company,  how  does  Mississippi  Power  &  Light  Company 
pay  for  that  energy? 

A.  They  don’t,  as  such. 

Q.  Of  course  you  don’t  mean  to  say  that  they  can  use 
that  to  supply  their  loads  without  any  cost  to  themselves? 

A.  Their  settlement  for  that  power  is  a  matter  between 
them  and  the  Louisiana  Power  &  Light  Company,  and  the 
matter  of  the  equivalent  of  that  power  getting  back  into 
Arkansas  is  a  matter  to  which  we  look  to  the  Louisiana 
Power  &  Light  Company. 

Q.  Can  you  state  how  much  Mississippi  Power  &  light 
Company  paid  Louisiana  Power  &  Light  Company  for 
energy  in  1946  by  reference  to  Mississippi  Power  &  Light 
Company’s  annual  report,  page  522,  which  I  believe  is 
before  you? 

•  •••••• 

531  The  Witness:  The  way  I  read  this  table  which  is 
a  report  of  the  Mississippi  Power  &  Light  Company, 

the  amount  paid  for  such  power  and  light  procured  from 
the  Louisiana  Power  &  Light  is  $2,154,972.59. 

Q.  How  many  kilowatt  hours  did  that  represent  pay¬ 
ment  for? 

A.  Indication  on  this  page  is  that  that  is  451,242,- 
703. 

532  Q.  Without  going  into  more  detail  on  specific 
transactions,  is  it  not  true  as  a  practical  matter  that 

while  Mississippi  Power  and  Light  Company’s  require- 
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merits  are  supplied  physically  from  generating  or  ^>ther 
facilities  of  Louisiana  Power  and  Light,  New  Orleans 
Public  Service,  Arkansas  Power  and  Light,  Memphis 
Generating  Company,  the  billing  to  Mississippi  Power  and 
Light  Company  is  all  done  by  Louisiana  Power  and  Light 
Company  except  for  the  relatively  small  reported  sale  by 
Memphis  to  Mississippi  Power  and  Light  Company. 

A.  And  a  few  small  plants  in  Mississippi  which  put 
power  directly  into  the  system  and  for  which  the  Missis¬ 
sippi  Company  settles  directly.  One  of  those  is  Tazoo 
City  and  the  other  is  Greenwood. 

Q.  Those  are  relatively  small? 

A.  They  are  small. 

Q.  And  with  those  additional  exceptions  the  statement 
I  made  was  true  ? 

A.  The  statement  you  made  is  true  with  those  exceptions. 

•  •••••• 

535  Q.  What  generating  plants  or  additional  unitd  are 
definitely  projected? 

A.  In  Arkansas? 

Q.  In  the  pool. 

536  Q.  For  the  use  of  the  pool. 

A.  There  is  a  plant  now  being  built  at  Jackson, 
Mississippi,  on  the  property  of  the  Mississippi 
Power  and  Light  Company. 

Q.  What  will  the  capacity  of  that  plant  be? 

A.  I  believe  it  is  40,000.  It  might  be  30,000.  I  am 
up  on  those  figures,  but  it  is  either  30,000  or  40,000. 

There  is  another  one  being  built  known  as  Industrial 
Canal,  just  outside  the  City  of  New  Orleans,  and  that  is 
40,000.  Those  are  to  come  into  production  in  the  year  1948. 

In  1949  there  will  be  a  60,000  unit  plant  installed  in 
Arkansas. 

In  the  latter  part  of  1949  there  will  be  another  80^000 
installed  in  Arkansas. 

I  don’t  have  the  timing  as  to  the  rest  of  them,  hut  total 
purchases  in  here,  as  I  recall  now  in  this  group  of  prop¬ 
erties,  are  only  slightly  less  than  the  total  amount  w^ich 
is  now  installed. 

Q.  Will  the  location  of  those  generating  plants,  par- 
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ticularly  the  two  largest  ones  that  you  named  in  Arkansas, 
result  in  increased  billings  by  Arkansas  Power  and  Light 
Company  for  capacity  charges? 

A.  Yes,  sir,  automatically  on  that  formula  which 

537  is  in  that  contract;  also  if  the  Arkansas  Company 
load  increases  faster  than  the  load  in  Louisiana  and 

Mississippi  that  will  result  in  increased  charges,  and  if 
the  reverse  is  true,  it  will  result  in  decreased  charges. 

Presiding  Examiner :  At  the  present  time  that  is  purely 
a  matter  of  speculation,  is  it  not? 

The  Witness :  As  to  how  much  and  what  the  changes  will 
be.  As  to  there  being  changes  there  is  not  much  doubt. 

Presiding  Examiner:  Yes,  there  will  be,  but  what  they 
will  be  you  don’t  know. 

The  Witness :  I  don’t  know. 

Q.  There  is  not  much  speculation  involved  as  to  the 
140,000  kilowatt  capacity  proposed  to  be  installed  in 
Arkansas,  is  there? 

A.  No,  I  expect  we  will  build  that.  We  are  close  enough 
up  that  we  have  liability  in  there,  and,  besides,  we  need 
the  capacity.  Some  of  the  later  purchases  we  have  which 
were  made  for  deliveries  three  and  a  half  years  from  now 
we  may  change  our  minds  about. 

Q.  Are  there  any  Tennessee  properties  of  Memphis  Gene¬ 
rating  Company  that  are  rented  to  Arkansas  Power  and 
Light  Company? 

A.  They  have  110  Kv  line  which  reaches  to  the  middle 
of  the  Mississippi  River  from  Station  No.  6  of  the 

538  Tennessee  Valley  Authority  that  is  leased  to  the 
Arkansas  Power  and  Light  Company. 

Q.  For  what  period  of  years? 

A.  I  don’t  know. 

Q.  Do  you  know  what  the  rental  or  lease  payments  are 
on  that? 

A.  No,  sir,  I  don’t  know  what  that  is.  I  don’t  know 
whether  it  is  in  this  report  or  not. 

•  •••••• 

540  Q.  I  ask  you  whether  you  are  able  to  state  whether 
the  Louisiana  Power  &  Light  Company’s  line  which 


interconnects  with  the  Arkansas  Power  &  Light  Company ’s 
line  which  comes  down  from  McKnight  Substation  an<jl  is 
now  interconnected  with  Louisiana  Power  &  Light  Com¬ 
pany’s  110  KV  system,  what  the  date  of  that  interconnec¬ 
tion  was? 

A.  No,  sir,  I  do  not  know. 

Q.  Do  you  know  whether  it  has  been  recent  or  whether  it 
was  several  years  ago  ? 

A.  It  hasn’t  been  too  long  ago.  It  is  not  over  two 

541  or  three  years  ago,  I  would  guess.  The  figures  jwe 
have  been  looking  at  here  indicate  that  it  was  d<j>ne 

before  1946,  but  still  I  don’t  know. 

i 

Q.  Whenever  the  date  was,  prior  to  that  interconnection, 
would  you  say  that  the  energy  delivered  to  Louisiana  Power 
&  Light  Company  at  that  interconnection  was  energy  which 
was  transmitted  from  Arkansas  and  not  consumed  in 
Arkansas  ? 

A.  There  is  such  a  small  amount  in  there  that  if  it  vdll 
please  you  I  will  say  it  was  not  consumed  in  Arkansas,  hut 
the  fact  remains  that  it  was. 

If  you  will  let  me  have  that  map  again  that  we  have  been 

talking  about  here  for  two  or  three  days - 

Q.  (Interposing)  I  take  it  you  are  referring  to  Schedule 
18  of  Arkansas  Power  &  Light  Company’s  Power  system 
statement  for  1946. 

A.  Yes. 

Q.  I  now  show  it  to  you.  The  witness  now  is  referring  to 
Schedule  11  of  the  same  power  system  statement? 

A.  Prior  to  the  completion  of  the  line,  I  was  asked  if  I 
knew  the  date,  there  was  no  generation  on  the  circuit  re¬ 
ferred  to. 

Q.  In  Louisiana? 

A.  In  Louisiana.  Consequently,  the  only  power  whi^h 
was  available  to  that  particular  leg  down  in  there  in  Louisi¬ 
ana  before  that  interconnection  was  made  was  what 

542  came  down  over  that  line.  We  definitely  know  th^t 
at  Taylor,  if  this  report  is  true,  and  I  am  sure  it  i£, 

that  there  were  146,273  kilowatt  hours  which  came  back  to 
Arkansas.  That  is  because  there  was  no  other  road.  It  had 
to  come  that  way. 
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Now  if  that  line  was  connected  down  there,  then  that  state¬ 
ment  does  not  hold. 

Q.  Yes.  Now  with  the  exception  of  that  amount  which 
came  back  into  Arkansas,  all  the  rest  of  the  deliveries  from 
Arkansas  Power  &  Light  to  Louisiana  Power  &  Light  over 
that  interconnection  were  deliveries  of  energy  transmitted 
from  the  State  of  Arkansas,  consumed  outside  of  Arkansas 
prior  to  the  time  of  the  connection  on  the  Louisiana  Com¬ 
pany  facilities  of  that  line  with  its  110  KV  system.  It  that 
correct  ? 

A.  That  is  very  definite  with  the  exception  of  what  came 
back  as  pointed  out. 

•  •••••• 

544  Q.  Mr.  Lynch,  with  respect  to  the  numerous  prop¬ 
erty  acquisitions  which  gave  rise  to  the  amounts  now 

included  in  the  $6,247,000  referred  to  in  the  stipulation 
which  is  Exhibit  1  in  this  proceeding,  and  particularly  in 
the  next  to  the  last  paragraph  of  part  3  of  that  stipulation 
as  excess  book  amount  over  estimated  original  cost  ap¬ 
plicable  to  the  electric  properties  of  the  respondent  as  of 
December  31, 1946,  am  I  right  in  assuming  that  you  have  no 
personal  knowledge  of  how  much,  if  any,  of  the  purchase 
price  the  Board  of  Directors  or  the  Boards  of  Di- 

545  rectors  authorizing  any  of  those  transactions  allowed 
for  tangible  property  and  how  much  for  intangible 

property,  or  for  what  kind  of  intangible  property  at  the  time 
they  acted? 

Presiding  Examiner :  The  question  is  whether  counsel  is 
right  in  assuming  you  are  not  able  to  answer  that  question. 
Is  that  right? 

The  Witness :  Yes,  sir. 

Q.  Bight  in  assuming  that  you  have  no  personal  knowl¬ 
edge.  You  do  not  have  personal  knowledge? 

A.  No,  sir. 

Q.  And  you  do  not  have  personal  knowledge  of  what 
reports  were  made  to  the  Boards  of  Directors  authorizing 
those  acquisitions.  Is  that  correct? 

A.  That  is  very  correct,  sir. 
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Q.  Did  yon  make  any  study  of  the  records  of  the  com¬ 
pany  to  ascertain  those  facts  ? 

A.  No,  sir.  | 

Q.  Did  you  make  any  study  to  ascertain  for  any  of  those 
acquisitions  how  much  the  buyer  was  paying  for 

546  intangibles  in  the  total  price  it  paid? 

A.  No,  sir,  I  did  not.  j 

Q.  Then  your  testimony  is  not  to  be  understood  as  stating 
that  any  of  that  $6,247,000  does  actually  reflect  amounts 
which  were  paid  for  intangibles.  Is  that  correct? 

i 

547  The  Witness :  I  have  not  attempted  to  express  afiy 
opinion  whatsoever  by  any  amount  that  is  in  thlat 

amount  of  money,  from  whence  it  came,  or  anything.  N^y 
job  in  this  thing  has  been  to  take  these  properties  after  they 
were  bought  and  to  use  what  knowledge  I  had  in  makihg 
them  into  what  we  made  them  into. 

Q.  Your  testimony  is  based  solely  on  what  happened 
to  the  properties  after  they  were  acquired.  Is  that  the 

fact?  '  j 

•  •##••• 

i 

548  The  Witness :  I  think  that  is  a  fact,  yes,  sir. 

•  •••••• 

549  Q.  Mr.  Lynch,  do  you  know  whether  any  part  of  the 
$6,247,000  includes  any  part  of  any  purchase  price 
paid  for  any  property  acquisition? 

A.  I  hardly  know  what  the  figure  you  are  talking  about 
does  stand  for,  and  I  haven’t  talked  in  any  of  this  testi¬ 
mony  that  I  recall  about  the  prices  paid  for  any  of  these 
properties,  whether  they  were  for  physical  properties* 
intangible  properties,  or  whatever  they  are.  I  have  not  eveiji 
talked  about  amounts  paid  for  properties,  so  that  I  have  ndf 
opinion  on  that  particular  subject  from  my  own  knowledge! 
of  the  things.  j 

•  •••••• 


i 
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552  Q.  Has  the  development  of  the  industry  throughout 
the  years  increased  the  possibility  of  deriving  bene¬ 
fits  from  each  of  those  ten  sources? 

A.  You  mean  by  the  development  of  the  industry  the 
development  of  the  art  of  this  sort  of  service  ? 

Q.  Yes. 

A.  Yes,  I  would  say  that  the  development  of  the  art  with 
somebody  in  possession  of  these  properties  who  was  able 
to  interpret  it  and  put  it  into  operation  does  contribute  some 
to  these  sources.  Without  the  management  behind  it  and 
without  the  foresight  behind  it  they  would  not  have  been 
able  to  contribute  as  much  as  developed  here. 

Of  course,  some  of  it  was  bound  to  come  from  increase  in 
general  knowledge  of  these  items,  and  that  applies  to  some 
of  the  ten,  not  to  all. 

Q.  Then  these  benefits  from  these  ten  sources  are  bene¬ 
fits  which  can  be  realized  to  an  increasing  extent  as  time  goes 
on.  Is  that  true  ? 

A.  Yes,  I  think  that  is  undoubtedly  true.  I  think  I  stated 
that  in  about  so  many  words  somewhere  in  this  testimony, 
that  this  job  of  integration  was  still  incomplete  and  the 
benefits  which  accrue  from  this  integration  are  still  more 
to  accrue  as  time  goes  on. 

Q.  Then  this  integration  value  of  which  you  are  speaking 
is  something  which  keeps  growing.  Is  that  true  ? 

553  A.  Integration  value,  yes. 

Q.  When  you  spoke  of  part — withdraw  that. 

Am  I  right  in  saying  that  you  spoke  in  part  of  purchase 
price  for  any  of  these  acquisitions  or  for  typical  acquisitions 
being  paid  for  integration  value? 

A.  I  don’t  recall  that  I  talked  about  price  as  far  as  this 
integration  was  concerned.  I  think  it  is  true  that  when  the 
integration  was  started  under  the  present  management  that 
they  started  in  here  with  a  picture  of  what  they  could  do 
by  way  of  integration,  and  they  believed  that  there  were 
some  advantages  to  come,  that  whatever  price  they  may 
have  paid  was  not  so  great  but  what  they  could  pay  that 
price,  go  ahead  and  develop  according  to  the  plan  that  they 
had  in  mind,  justify  their  new  building,  and  at  the  same  time 
give  benefits  to  the  people  who  are  being  served,  and  along 
with  that  make  a  fair  return  on  the  amount  that  they  paid,  if 
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any,  which  was  in  excess  of  what  it  might  have  cost  them  to 
build  it  themselves. 

Now,  there  is  a  little  difference  in  this  operation  of  this 
integration,  as  I  see  this,  and  I  am  only  giving  yon  my  opin¬ 
ion.  Anything  which  comes  into  this  picture  in  the  way|  of 
efficiencies  or  items  w’hich  affect  costs  of  production  and 
cost  of  distribution  favorably  eventually  goes  not  to  us 
but  to  the  customers  themselves,  but  the  customers  cotild 
not  have  gotten  those  benefits  of  integration  at  al).  if 

554  somebody  had  not  taken  a  chance  and  paid  more  for 
certain  properties  maybe  than  they  should  and  get 

in  a  position  to  make  further  advances  in  the  effect  of  inte¬ 
gration  as  these  effects  came  along. 

That  is  directly  largely,  those  remarks  are  directed 
largely,  to  this :  If  at  the  present  time  we  build  an  additional 
plant,  as  we  are  building  it,  and  decrease  the  cost  of  genera¬ 
tion  of  power  to  go  into  increased  loads,  the  cost  to  the  custo¬ 
mers  of  our  having  made  that  improvement  is  reduced  when 
it  is  brought  back  to  some  kind  of  a  unit.  That  is  to  s^y, 
if  you  are  in  your  house  taking  a  certain  number  of  kilowatt 
hours  and  paying  a  certain  price  for  them  now,  these  im¬ 
provements  in  operation  being  brought  back  by  effecting 
the  savings  which  can  be  effected  that  way,  then  these  tjen 
items  go  back  to  the  customer  more  than  they  go  to  the  power 
company. 

Q.  Integration  value,  then,  the  integration  value  that  you 
have  been  referring  to  is  what  the  company  can  realize 
from  these  ten  sources  that  you  have  spoken  of  under  the 
rates  it  charges  its  customers.  Is  that  correct? 

A.  No,  not  as  I  understand  it.  That  is  not  correct.  Ypu 
said  the  company,  but  the  benefits  the  company  derived 
I  think  go  far  more  to  the  customer  from  here  on  out  than 
to  the  company.  j 

Q.  If  they  go  to  the  customer  they  go  either  in  the  forfii 
of  lower  rates  or  better  service ;  is  that  true  t 

555  A.  Yes,  sir. 

Q.  Would  you  say  that  the  amount  of  integration 
value  can  be  measured  by  such  customer  benefits  t 

A.  It  is  a  very  difficult  thing  to  measure,  but  it  is  a  ver^r 
tangible  thing  that  is  there.  I  don’t  know  how  you  would 
measure  it.  i 
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Q.  Is  there  any  integration  value  of  the  kind  you  have 
spoken  of  which  is  not  reflected  in  better  service  or  reduced 
rates  to  customers? 

A.  As  I  see  it,  the  benefits  practically  all  go  to  the  custo¬ 
mers,  benefits  of  the  further  integration  almost  all  go  to 
the  customer.  We  have  a  definite  limitation  on  what  we 
can  earn  and  if  we  make  savings  in  the  operation  it 
eventually  results  in  reduced  cost  to  the  customer. 

Q.  Then  when  you  speak  of  integration  value  you  are 
speaking  largely  of  what  produces  customer  benefits  in  the 
form  of  better  service  or  lower  rates.  Is  that  true? 

A.  That  is  my  idea  of  it,  yes. 

Q.  Has  your  study  enabled  you  to  say  what  you  mean 
when  you  say  “largely”?  Does  that  mean  just  over  half, 
or  does  it  mean  90  per  cent,  or  what? 

A.  That  means  that  a  very  high  percentage  of  the  in¬ 
creased  benefits  which  come  from  this  integration  goes  to 
the  customer. 

Q.  Is  that  90  per  cent? 

556  A.  I  would  think  90  per  cent  would  not  be  too  much. 

Q.  You  have  not  attempted  to  find  out  exactly? 

A.  I  wouldn’t  know  at  present  how  to  proceed  to  deter¬ 
mine  just  how  much  of  each  one  of  these  items  affects,  how 
much  and  in  what  quantity  each  of  these  items  affects  the 
customer,  but  I  do  know  that  the  method  of  operation,  the 
planning  for  the  future  development,  and  the  proper  opera¬ 
tion  of  these  companies  has  continuously  brought  down 
the  cost  of  power  and  energy  to  the  customers  of  the  com¬ 
pany,  and  I  also  know  that  by  bringing  that  price  down  it  has 
increased  the  use  of  this  power  and  energy  by  the  customers. 

To  answer  part  of  your  question,  it  would  be  necessary 
to  find  out  why  people  buy  more  of  anything  when  the  price 
is  reduced  than  they  did  at  the  higher  price. 

None  of  these  improvements  in  the  art  would  ever  do  a 
particular  region  any  good  unless  there  is  somebody  to 
apply  them  and  see  that  they  are  reasonably  and  properly 
applied. 

Q.  Would  you  say  that  it  was  possible  or  impossible  that 
future  inventions,  their  commercial  application,  future  de¬ 
velopments  of  the  art  might  increase  this  integration  value 
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you  have  been  speaking  about  and  make  it  even  more  ^han 
it  has  been  to  date? 

A.  It  could  very  readily  increase  the  integration  value 
to  the  company  and  the  community  as  a  whole.  I  don’t 
know  how  it  would  be  divided.  Benefits  would  accrue 
557  to  one  or  the  other  or  both. 

Q.  Suppose  we  had  a  company  whose  rates  to 
ultimate  consumers  were  high,  above  the  average?  Wbuld 
you  say  that  that  indicated  an  absence  of  integration  value? 

A.  Not  by  any  means. 

Q.  Why  not? 

A.  Because  in  determining  the  value,  the  things  that!  go 
into  it  are  the  costs  and  the  differences  in  cost  through  one 
plan  and  through  another  one.  You  might  have  an  area 
where  conditions  were  such  that  you  could  not  have  any¬ 
thing  but  high  costs.  Your  costs  of  production  might|  be 
higher.  Whether  they  were  produced  in  a  small  system  or 
a  large  system,  it  might  be  thoroughly  integrated  and  then 
still  have  high  costs.  What  the  integration  does,  as  I  under¬ 
stand  this  picture,  is  to  reduce  costs  down  from  where  they 
are  under  one  plan  of  operation  to  another  plan  of  opera¬ 
tion  which  produces  results  at  a  lesser  price. 

•  •  •  •  *  •  •  •  j 

559  Q.  Well,  I  was  beginning  with  this  answer  that  jfou 
made  which  indicated  that  integration  value  wopld 
be  reflected  very  largely  in  benefits  to  the  consumer  in  the 
form  of  better  service  or  lower  rates.  Now  I  just  mean  to 
ask  what  seemed  to  me  to  be  the  converse  of  that.  If  you 
found  a  company  which  apparently  had  not  benefited  the 
consumers  as  indicated  by  the  fact  that  its  rates  were  above 
average,  and  there  wasn’t  anything  to  indicate  that  the 
company’s  costs  of  service  were  above  average,  would  tljat 
indicate  that  there  was  no  integration  value  there? 

A.  No,  that  wouldn’t  indicate  that.  If  I  still  understand 
the  question,  it  would  indicate  that  the  rates  need  to  be 
lowered  more  than  anything  else. 

Q.  I  couldn’t  hear  the  last  part  of  the  answer. 

A.  I  say  it  would  indicate  the  rates  ought  to  be  lowered, 
there  was  too  much  money  going  to  the  company. 
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Q.  If  the  company  is  deriving  an  unusually  high  return, 
that  would  indicate  the  absence  of  integration  value  there. 
Is  that  right? 

A.  No,  that  is  not  right.  That  just  indicates  an  absence 
of  forethought  on  the  part  of  the  company  or  regulation 
on  the  part  of  the  regulatory  body  to  which  they  are  sub¬ 
ject,  to  my  mind.  The  integration  value  is  still  there.  It 
is  going  to  the  company  instead  of  the  customer  as  it 

560  is  in  the  case  we  are  talking  about  here.  As  long  as 
the  company  can  get  away  with  it,  it  might  be  con¬ 
sidered  proper  for  that  to  go  to  them.  I  wouldn’t  want  to 
recommend  it  for  our  company. 

Q.  But  it  is  integration  value,  whether  the  result  is  profit 
to  the  company  or  reduced  rates  to  the  consumers. 

A.  It  might  show  up  either  way.  The  only  difference  in 
it  is  that  in  one  case  it  is  an  increase,  value  goes  to  one 
group  and  in  another  case  it  goes  to  the  other.  That  goes 
to  distribution  of  the  benefits  of  integration. 

Q.  In  your  ten  sources  of  benefits  from  integration,  are 
there  any  that  are  applicable  to  the  regional  integration 
of  which  you  have  spoken,  and,  if  so,  which  ones  are  those? 
Your  reference  to  regional  integration  was  on  page  244 
of  the  transcript. 

The  Witness :  The  ten  that  I  mentioned  I  believe  were  all 
sources  of  value  to  the  individual  companies,  and  I  believe 
that  of  the  ten  I  read,  all  but  Number  8  is  of  value  in  the 
regional  integration.  Number  8  is  the  availability  of  more 
competent  personnel  to  plan  and  operate  the  system,  and 
the  reason  I  am  taking  that  out  of  the  regional  is  that  as  far 
as  the  planning  and  operation  of  the  system  is  concerned 
practically  all  of  the  personnel  in  each  company  is  inde¬ 
pendent  of  the  personnel  in  the  other  company. 

561  Number  8  enters  into  this  to  a  slight  extent  in  the 
dispatching  services  which  have  been  mentioned  in 

the  testimony. 

There  again  I  cannot  weigh  the  amount  that  the  group  got 
out  of  it  as  independent  from  what  each  of  the  states,  and 
the  state  of  Arkansas  in  particular,  got  out  of  it.  I  can¬ 
not  determine  that  in  money. 
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Q.  You  are  not  in  a  position  to  say  how  much  of  the 
integration  value,  what  the  ratio  of  the  area  integration 
value  to  regional  value  is.  Is  that  correct  ? 

A.  That  is  right.  I  cannot  give  that.  ! 

Q.  Have  you  in  your  mind  some  idea  of  how  much  of  tljte 
total  integration  value  to  Arkansas  Power  &  Light  Compahy 
concerning  which  you  have  testified  is  due  to  regional  inte¬ 
gration  and  how  much  is  due  to  area  integration? 

A.  No,  I  cannot  give  you  percentages  on  that.  These 
benefits  are  intangible  to  the  extent  you  cannot  put  yor(r 
finger  on  how  much  they  are.  You  know  they  are  there,  bqt 
you  cannot  put  your  finger  on  any  of  them.  You  can  only 
show  by  the  results  of  the  operation  that  you  have  gotteh 
somewhere  with  it.  It  is  pretty  much  like  the  movement  qf 
power  I  have  been  discussing  here.  It  got  there  somehow, 
and  we  don’t  know  the  route,  but  it  is  not  questionable  but 
what  the  value  is  there,  but  what  the  value  has  beeb 
increased. 

Q.  And  you  believe  that  part  of  the  integration 
562  value  which  is  due  to  regional  integration  is,  howi- 
ever,  substantial,  or  can  we  just  forget  that  and  loolt 
solely  at  area  integration  for  anything  which  amounts  to  any 
substantial  amount? 

A.  No,  I  think  it  is  all  wrapped  up  together.  For  instance* 
back  yonder  to  the  time  when  there  wasn’t  any  cheap  fuel 
in  Arkansas  and  we  built  a  plant  in  Louisiana  for  the  serv4 
ice  of  these  companies,  we  built  it  down  there  because  thq 
price  of  gas  was  cheap.  There  wasn’t  any  cheap  fuel  inj 
Arkansas.  The  Arkansas  Power  &  Light  Company  has! 
reaped  great  benefit  out  of  that.  So  there  is  quite  a  bit  of 
that  value  which  comes  from  its  being  a  region  developed  as 
a  whole.  I  don’t  think  there  is  any  question  in  the  world 
about  that. 

On  the  other  hand,  the  Arkansas  Power  &  Light  Company 
in  their  judgment  thought  it  was  proper  to  build  some  hydro¬ 
electric  stations  up  in  Arkansas,  and  those  hydro-electric 
stations  could  not  possibly  be  used  to  their  full  value  without 
these  other  companies  in  this  integrated  group,  simply 
because  the  hydro  projects  on  those  streams  down  there  is 
a  peaking  capacity  and  the  only  way  on  earth  that  you  can 
use  it  and  get  full  value  out  of  it  is  to  use  it  as  such  and  you 
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could  only  use  it  as  such  if  you  have  large  peak  loads,  and 
you  can  only  get  large  peak  loads  by  taking  the  swing  loads 
on  a  large  system.  There  are  swing  loads  on  a  small  system, 
but  there  is  not  enough  on  a  small  system  to  justify  the 
investment  that  we  have  in  these  plants. 

563  Those  hydro-electric  stations  on  their  ability  to 
produce  and  carry  a  load  throughout  the  year  are 

worth  approximately  half  when  confined  to  Arkansas  that 
they  are  to  this  system,  and  the  same  amount  of  dollars  is 
invested  in  them  in  both  cases.  That  is  one  of  the  advantages 
which  comes  from  regional  integration  which  you  could  not 
get  from  the  state  integration,  but  it  helps  the  state  picture 
because  those  compensations  are  worked  out,  we  think  they 
are  worked  out,  in  the  contractual  arrangements  between 
these  companies. 

Q.  Then  the  realization  of  these  regional  integration 
values  that  you  have  been  speaking  of  is  one  of  the  results, 
is  dependent  upon  the  ability  to  move  large  blocks  of  power 
economically  in  and  out  of  the  state  over  considerable  dis¬ 
tances.  Is  that  true? 

A.  That  would  depend  upon  where  these  loads  are  located 
and  where  these  plants  are  located.  In  this  particular  case 
I  believe  it  is  true.  In  other  cases  that  I  might  imagine  it 
might  not  be  necessary  to  move  it  in  and  out  of  the  states. 
It  depends  on  where  your  load  is  located  and  how  much  area 
you  have  to  cover  to  get  enough  load  to  justify  the  things 
that  you  do. 

Q.  Would  you  associate  the  integration  value  you  speak 
of  with  the  local  distribution  facilities  or  with  the  integrat¬ 
ing  transmission  facilities,  or  with  both? 

A.  Well,  without  the  distribution  system  I  would  say 
that  you  wouldn’t  have  anything  to  integrate  because 

564  what  you  are  trying  to  do  is  to  get  power  out  to  your 
customers  in  the  cheapest  possible  way,  and  if  you 

have  no  customers,  of  course  that  blocks  off  that  end  of  the 
deal. 

Q.  The  whole  business  is  for  the  purpose  of  serving 
ultimate  customers? 

A.  Somebody’s  ultimate  customer,  yes. 

Q.  But  you  cannot  serve  those  customers  unless  you  have 
the  facilities  for  getting  the  energy  there? 
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A.  I  don’t  think  I  need  to  answer  that  question.  You 
can’t  get  electricity  into  a  house  without  wires  to  the 
house. 

Q.  Suppose  a  municipal  corporation  bought  an  isolated 
local  distribution  system,  but  the  municipal  corporation 
could  not  own  or  operate  any  facilities  outside  its  own  cor¬ 
porate  boundaries.  Would  you  say  there  could  be  any  inte¬ 
gration  value  there? 

A.  In  that  particular  case  I  am  afraid  there  couldn’t  be 
except  what  came  from  the  installation  of  better  equipment. 
I  don’t  know  whether  that  would  be  classified  as  an  integra¬ 
tion  value  there  or  not.  I  think  it  wouldn’t  because  it  wo^ld 
be  purely  taking  advantage  of  new  equipment  as  it  caijne 
along,  and  there  wouldn’t  any  value  arise  by  having  custo¬ 
mers  over  a  wide  area  to  spread  this  benefit  of  cheaper 
generation  at  remote  points,  bigger  plants  and  all  that  s<}rt 
of  thing  which  goes  to  make  up  this  value. 

Q.  Improvements  and  development  in  the  industi-y 
565  which  relate  solely  to  the  local  distribution  facilities 
in  a  case  like  that  would  not  be  part  of  your  integra¬ 
tion  value  ? 

A.  No,  it  w'ould  reduce  rates  to  customers  but  it  wou}d 
be  just  a  plain  operation.  It  wouldn’t  be  any  ope  ration 
over  a  wide  scale  to  bring  benefits  to  a  wide  variety  of 
people.  | 

Q.  Then  to  be  integration  value  of  the  kind  you  have 
been  talking  about  it  has  to  be  improvements,  develop¬ 
ments,  economies  which  are  possible  in  connection  with  the 
transmission,  operation  of  a  system  over  a  large  area,  ijs 
that  correct  ? 

A.  It  has  to  be  a  benefit  which  will  take  cheaper  powei: 
from  some  sources  and  probably  produce  that  power,  haul 
it  out  and  distribute  it.  I  haven’t  got  clearly  enough  iiji 
mind  to  entirely  eliminate  some  value  from  integration  ih 
a  town  like  that,  but  my  understanding  of  integration  is  thai 
it  is  a  gathering  up  of  these  loads  in  this  market  and  thep 
arranging  it  so  that  you  can  supply  it  from  economical 
sources. 

Q.  Then  it  is  associated  at  least  principally  with  the 
transmission  facilities  and  the  generating  facilities  and  not 
with  the  local  distribution  facilities  ?  I 
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A.  I  associate  it  very  largely  as  all  that  goes  in  between 
the  sources  of  power  and  the  delivery  of  power,  whatever 
that  may  be,  and  the  decrease  in  the  cost  delivered. 

Q.  If  that  part  of  the  facilities  of  the  New  Orleans  Pub¬ 
lic  Service,  Inc.,  which  are  located  within  the  municipal 
boundaries  of  New  Orleans,  or  whatever  corresponds 
566  to  municipal  boundaries  in  that  state,  were  isolated, 
not  what  they  are  now  but  if  they  were  isolated  facili¬ 
ties,  and  if  they  were  independently  owned  today  instead  of 
being  owned  as  they  are,  would  you  say  that  there  might  be 
integration  value  if  they  were  purchased  by  New  Orleans 
Public  Service,  Inc.  but  not  if  they  were  purchased  by  a 
municipal  corporation  confined  to  ownership  and  opera¬ 
tion  within  those  municipal  limits? 

A.  No,  I  think  the  situation  that  you  would  have  in  New 
Orleans  under  those  assumptions  would  be  exactly  the  same 
as  it  was  in  the  case  of  the  municipality  that  you  outlined. 
Their  job  would  just  be  a  matter  of  getting  power  out  from 
their  plant  and  not  being  able  to  take  advantage  of  picking 
up  in  the  territory  here  somewhere  cheaper  power  some¬ 
where  away  from  there. 

•  •••••• 

507  Q.  If  the  purchaser  were  the  municipality  limited 
to  operating  and  owning  facilities  within  the  cor¬ 
porate  limits,  there  would  not  be  an  integration  value  but 
if  the  purchaser  were  the  New  Orleans  Public  Service,  Inc., 
there  would  be  an  integration  value.  Is  that  correct? 

A.  That  is  not  correct,  either. 

Q.  Will  you  state  in  what  respect  it  is  not? 

A.  The  only  way  it  would  be  correct  would  be  for  an  in¬ 
terconnection  to  some  other  load  so  that  whatever  they  had 
in  the  way  of  idle  generating  capacity  would  be  gotten  out 
and  used  which  cannot  be  used  without  that  line. 

Q.  Yes. 

A.  In  other  words  there  is  a  spreading  of  reserves  by 
virtue  of  a  line  going  out  into  some  other  group  of  prop¬ 
erties. 

568  Q.  If  the  purchaser  were  a  municipal  corporation 
limited  to  ownership  and  operation  within  the  mu¬ 
nicipality,  there  would  not  be  this  integration  value  of 
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which  you  speak.  That  is  correct,  is  it? 

A.  Not  connected,  if  not  connected  to  somebody  outride, 
yes,  that  would  be  correct. 

•  •  •  •  •  •  •  I 

569  Q.  Mr.  Lynch,  when  you  were  describing  somje  of 
the  company’s  lines  you  referred  to  some  of  the  ljines 

which  serve  a  community  by  the  name  of  Jonesboro,  I  be¬ 
lieve.  Is  that  correct? 

A.  I  don’t  recall  that  I  mentioned  serving  Jonesboro. 
We  have  been  serving  Jonesboro  for  the  last  two  or  tljiree 
months. 

Q.  Is  Jonesboro  served  by  a  municipally-owned  elecjtric 
system  ? 

570  A.  Yes,  sir. 

Q.  Does  it  obtain  its  power  supply  from  Arkansas 
Power  and  Light  Company? 

A.  Does  it? 

Q.  Yes. 

A.  Partially  only.  j 

Q.  Under  your  conception  of  integration  value  does  the 
Jonesboro  plant  have  integration  value  or  does  the  munici¬ 
pality  have  integration  value? 

A.  By  itself  you  mean  ? 

Q.  I  don’t  care  how  you  take  it.  I  want  to  know  whether 
there  is  integration  value  with  respect  to  that  electric  sys¬ 
tem  in  Jonesboro.  [• 

A.  Before  we  built  a  line  in  there,  which  was  a  very  shjort 
time  ago,  there  was  no  integration  value  in  Jonesboro 
for  the  simple  reason  there  was  no  integration. 

Since  we  built  it  in  there  the  customers  of  Jonesboro,  or 
the  light  plant,  I  don’t  know  whether  any  customers  will 
ever  get  it,  the  light  department,  or  whatever  name  it  gdes 
under,  will  reap  some  benefits  from  the  integration  that  ke 
have  caused  here  in  the  State  of  Arkansas  for  the  reason,  in 
the  first  place,  that  if  this  integration  had  not  been  dojne 
we  could  not  have  supplied  them  any  power,  and  for  the 
reason  that  it  has  been  done  they  get  it  cheaper  than  th^y 
could  have  gotten  it  any  other  way. 

571  Q.  It  has  integration  value  now,  then,  has  it? 

A.  Pardon  me? 
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Q.  It  has  integration  value  now,  has  it! 

A.  I  suppose  you  could  say  it  has  integration  value  be¬ 
cause  they  are  connected  onto  this  system.  They  get  power 
from  this  system  cheaper  than  they  would  if  they  generated 
it  themselves,  and  it  goes  to  their  customers  or  it  is  subject 
to  going  to  their  customers  if  they  were  regulated,  which 
they  are  not,  so  that  it  may  never  get  back  to  the  customers 
as  I  indicated  but,  nevertheless,  they  do  reap  some  bene¬ 
fits  from  our  overall  integration  in  Jonesboro  by  virtue  of 
getting  that  lower  price  for  the  electricity  that  they  use 
for  their  customers. 

Q.  That  includes  both  area  and  regional  integration 
value,  does  it? 

A.  The  benefits  which  come  to  them  come  from  both, 
yes. 

Q.  Integration  value,  therefore,  is  not  dependent  upon 
ownership  of  all  of  the  facilities  bv  which  the  integration 
is  accomplished? 

A.  Yes,  I  think  that  is  a  correct  statement,  except 
that - 

Q.  (Interposing) :  That  is,  you  agree  it  is  not  de¬ 
pendent — 

572  The  Witness  (Continuing) :  *  *  *  it  is  integra¬ 
tion  value  which  accrued  in  here  and  was  passed  on 
to  them,  passed  on  to  Jonesboro. 

Q.  And  the  question  of  whether  that  integration  value 
reaches  the  customer  depends  upon  how  the  customers’ 
rates  compare  with  average  rates,  does  it? 

A.  No,  sir.  As  far  as  the  customer  is  concerned,  it  de¬ 
pends  on  what  he  gets  for  what  the  Jonesboro  municipal 
situation  has  saved.  He  may  get,  those  benefits  may  go 
back  to  the  customer  in  the  form  of  better  streets  or  light¬ 
ing,  or  something  inside  the  City  of  Jonesboro.  He  may 
not  get  any  money  reward  for  it.  He  may  not  get  a  reduc¬ 
tion  in  rates,  but  it  might  develop  in  the  development  of 
streets,  alleys,  sewers,  and  things  of  that  sort. 

Q.  In  addition  to  serving  the  municipality  of  Jonesboro,  I 
believe  you  have  referred  to  numerous  other  purchasers 
for  resale  including  a  number  of  R.E.A.  Cooperatives  who 
obtain  their  power  supply  from  Arkansas  Power  and  Light 
Company.  Is  that  correct? 
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The  Witness :  Yes,  sir.  You  referred  to  them  jand 

573  I  have  answered  that  we  served  them. 

Q.  Tell  me,  in  the  case  of  these  R.E.A.  Coopera¬ 
tives  who  obtain  their  power  supply  from  Arkansas  Pofwer 
and  Light  Company,  would  you  say  that  they  have  an  inte¬ 
gration  value,  both  area  integration  and  regional  inte¬ 
gration  ? 

A.  I  say  that  they  have  had  passed  onto  them  by  our 
company  benefits  from  the  State  integration  and  from  the 
area  integration  of  these  properties  from  which  that  pojwer 
supply  comes.  It  is  passed  onto  them.  They  did  not  create 
it  except  that  the  market  that  they  have  added  to  the  abil¬ 
ity  to  build  up  this  integration  value. 

Q.  Do  these  R.E.A.  ?s  themselves,  or  do  their  plants,  h^ve 
integration  value  in  the  sense  in  which  you  have  been  u^ing 
that  term  ? 

A.  They  have  no  plants  so  they  have  no  integration  value 
in  themselves. 

Q.  By  “plant”,  I  meant  their  facilities.  Do  their  facili¬ 
ties — 

A.  (Interposing) :  No,  sir. 

Q.  (Continuing) :  — have  integration  value? 

A.  They  do  not  except  as  they  afford  a  market  for  gen¬ 
eration  in  this  system  of  ours  and  contribute  to  our  integra¬ 
tion  value,  the  same  as  any  other  market.  j 

Q.  Now,  as  I  understand  your  answer,  it  is  t^iat 

574  they  do  not,  except  as.  Then  do  you  mean  to  say 
that  they  do  have  some  integration  value? 

A.  They  have  integration  value  due  to  the  fact  that  tljey 
provide  a  market  only.  It  is  the  customers  that  they  hhve 
which  create  the  value  rather  than  their  investment. 

Q.  Their  facilities  have  the  same  integration  value,  ha[vo 
they,  that  your  own  local  distribution  facilities  have  ? 

A.  That  is  right.  They  supply  the  customers  and  the 
market  for  the  power  plant. 

Q.  Would  the  invention  and  the  successful  commercial 
development  of  a  source  of  power  usable  by  the  individual 
householder,  commercial,  industrial  establishment,  which 
was  as  economical  in  small  quantities  as  your  big  generat¬ 
ing  stations,  and  as  flexible  and  convenient  as  central  stja- 
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tion  service,  tend  to  make  all  these  integration  values  you 
speak  of  obsolete? 


575  The  Witness :  If  they  will  put  one  more  proviso  in 
there,  and  that  is  that  the  people  that  could  get  the 
type  of  service  outlined  in  the  question  fell  for  that  sort  of  a 
thing  and  became  non-customers  of  ours,  there  would  not 
be  any  kind  of  integration  value,  there  would  be  no  kind  of 
value  down  there  except  junk  value  and  we  would  not  be 
here.  That  would  destroy  all  kinds  of  value  in  our  busi¬ 
ness  because  our  business  without  customers  has  no  value. 


576  Q.  Arkansas  Power  and  Light  Company  was  not 
pioneering  nor  engaging  in  anything  speculative  or 

experimental  in  its  integration.  Is  that  true? 

A.  It  might  not  have  been  speculative  or  experimental 
but  it  certainly  had  not  been  done  down  there  and  it  was 
something  which  had  ought  to  be  done  and  we  did  for  the 
reason  we  thought  it  had  to  be  done  for  the  good  of  the 
community  and  it  would  be  something  which  people  em¬ 
ployed  by  the  company  could  make  a  living  out  of  justly 
and  do  the  people  of  the  State  a  lot  of  good. 

Q.  Yes.  You  say  it  had  not  been  done  down  there. 

A.  I  mean  in  Arkansas  and  in  these  other  States. 

Q.  By  the  other  states  you  mean  Louisiana - 

A.  (Interposing) :  Louisiana  and  Mississippi. 

Q.  Had  it  been  done  elsewhere  in  the  country,  or  the  sub¬ 
stantial  equivalent  of  it? 

A.  I  am  sure  it  had  been  started,  although  I  cannot  an¬ 
swer  as  to  details.  Transmission  line  maps  of  the  United 
States,  as  I  recall,  at  the  close  of  the  first  World  War  were 
rather  few  and  far  between  even  then.  Some  of  the  things 
that  I  learned  in  school  were  discussions  over  high-voltage 
transmission  lines  in  Utah,  Colorado.  When  I  was  in 
school  commencing  in  this  business  we  talked  more  about 
whether  to  put  in  alternating-current  and  direct-current 
machine  than  we  did  about  transmission  lines,  and 

577  if  somebody  had  not  discovered  how  to  handle  the 
alternating  current  we  never  would  have  had  any 
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of  this  stuff,  but  they  did  and  all  we  were  doing  with  that 
company  down  there  was  to  put  into  practical  use  the  things 
which  were  known  and,  incidentally,  we  are  improving  this 
system  all  the  time  by  things  that  are  happening,  being 
patented  and  improved,  and  all  we  get  out  of  it  is  what¬ 
ever  value  the  owners  of  the  company  might  attribute  to 
an  ability  to  earn  a  fair  rate  of  return  on  the  money  they 
put  in.  | 

The  rest  of  it  goes  to  the  consumers,  rather,  either  on 
our  property  or  on  somebody  else ’s. 

Q.  In  your  direct  testimony  you  used  the  acquisition  of 
the  Trumann  property  and  the  payment  therefor  which  you 
described  on  pages  246  to  254  of  the  transcript  as  an  illus¬ 
tration. 

Can  you  say  whether  there  is  any  substantial  difference 
between  the  Trumann  property  acquisition  and  the  acquisi¬ 
tion  of  the  Searcy  property? 

A.  I  think  I  have  known  practically  all  of  the  details  v^ith 
reference  to  Trumann.  I  have  not  known  the  details  with 
reference  to  Searcy;  so  far  as  the  details  are  concerned  I 
am  unable  to  supply  the  answer  to  your  question. 

Q.  Can  you  answer  this:  Has  all  of  the  cost  of  the  facili¬ 
ties  which  were  used,  which  were  constructed  to  integrate  ^he 
facilities  and  properties  of  the  Arkansas  Power  apd 
578  Light  Company,  been  recorded  in  Arkansas  Power 
and  Light  Company’s  plant  accounts? 

The  Witness :  You  are  getting  back  over  into  accounting, 
and  as  far  as  I  am  concerned  that  is  behind  the  iron  cer¬ 
tain.  I  don’t  know. 

Q.  Mr.  Lynch,  you  are  familiar  with  the  practice  of  t]he 
company  in  construction  of  new  facilities  to  keep  records 
of  the  time,  the  materials,  and  to  record  those  by  job  ordets, 
or  whatever  your  procedures  are,  and  to  record  those  in 
your  plant  accounts,  are  you  not? 

A.  I  am  quite  certain  that  is  true  as  far  as  construction 
is  concerned,  and  I  am  also  reasonably  certain  that  where 
purchases  were  made  that  they  were  charged  to  some  ac¬ 
count  in  the  plant-account  list. 

Q.  What  I  am  seeking  to  get,  I  may  not  be  expressing  it 
well,  is  that  if  the  company  spent  any  money  to  accomplish 
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this  integration,  that  is  included  in  its  plant  accounts  ? 

A.  I  am  quite  certain  that  is  true,  yes. 

#•••••« 

580  Q.  I  will  try  to  break  it  up  into  separate  questions. 
Have  you  made  any  determination  or  do  you  have  any 

knowledge  of  whether  Arkansas  consumers  get  better  serv¬ 
ice  than  the  average  consumer  in  other  parts  of  the  United 
States? 

A.  They  get  better  service  than  a  lot  of  them,  probably 
just  about  on  an  average  with  the  rest  of  them. 

Q.  Have  you  made  any  determination  or  do  you  know 
whether  Arkansas  consumers  get  lower  rates  than  the  aver¬ 
age  consumer  in  the  United  States  taking  into  account  any 
difference  in  conditions  affecting  the  costs  of  service  as 
between  Arkansas  and  the  other  parties  of  the  United 
States  ? 

A.  Well,  they  get  lower  rates  than  they  do  in  some  parts 
of  the  United  States.  I  don’t  know  how  they  compare  with 
the  average.  As  I  recall  it  in  the  reports  that  I  have 

581  seen  in  the  Federal  Power  Commission  they  are 
pretty  well  around  the  average.  That  is  purely  a 

matter  of  memory.  The  Federal  Power  Commission  re¬ 
ports,  however,  pick  out  certain  steps  in  the  rates  and  some¬ 
times  the  rates  of  the  Arkansas  Power  &  Light  Company 
are  above  the  particular  steps  they  pick  out  and  sometimes 
they  are  below.  I  am  unable  to  tell  what  the  average  is  in 
there. 


•  •  •  * 


*  • 


582  The  Witness:  Going  into  that  answer,  also,  is  the 
question  of  cost  of  power  production  and  that  is  tied 
in  because  of  conditions  to  a  certain  locality,  and  you  can’t 
make  comparisons  with  those  costs  and  with  costs  some¬ 
where  else  without  going  into  the  details,  and  I  have  no  de¬ 
tails  and  never  have  had.  I  could  have  had  them  but  I 
haven’t  had  them. 

Q.  Do  you  agree  with  the  statement  that  in  the  Sterling- 
ton  plant  the  Arkansas  Power  &  Light  Company  has  avail- 
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able  to  it  one  of  the  cheapest  sources  of  electrie  energ^  in 
the  United  States?  ! 

A.  Yes,  it  has  one  of  them. 

Q.  Do  you  know  of  any  other  conditions  that  have  ftny 
substantial  effect  which  would  make  the  cost  of  service!  by 
Arkansas  Power  &  Light  Company  above  the  average? 

A.  Density  of  population  would  have  a  very  marked 
effect  on  it.  ! 

Q.  Aside  from  any  differences  in  cost  of  service  w^ich 
may  be  due  to  density  of  population  are  there  any  other 
factors  that  you  know  of  which  make  it  more  ex- 

583  pensive,  more  costly  for  Arkansas  Power  &  Li^ht 
Company  to  render  service  than  on  the  average 

throughout  the  country? 

A.  I  don’t  believe  I  could  answer  that  question  without 
having  a  more  definite  comparison  in  my  mind  of  what  th^se 
other  companies  are  up  against  with  comparison  of  what 
we  have.  My  thoughts  along  this  line  have  been  largely  de¬ 
voted  to  how  much  cheaper  we  could  make  these  rates  by 
having  done  this  integration  than  we  could  if  we  hadn’t. 
We  still  have  to  work  with  the  things  that  we  have  to  woirk 
with,  the  conditions  we  have,  and  I  am  not  familiar  enough 
with  the  whole  of  the  United  States  to  tell  whether  we  are 
average,  above  the  average  or  below  the  average  on  the 
pros  and  cons,  the  benefits  and  hindrances  that  we  are  ^ip 
against  as  compared  with  others  so  that  I  could  make  an 
answer  to  that  question  with  any  basis  for  reasoning. 

Q.  I  believe  in  your  direct  testimony  you  characterized 
the  isolated  units  which  were  in  existence  prior  to  integra¬ 
tion  in  Arkansas  as  independently  owned.  Were  th^y 
usually  owned  by  local  interests?  I 

A.  Some  of  them  by  local  interests,  some  of  them  by 
municipalities. 

Q.  Has  that  condition  changed  with  the  acquisition  by 
Electric  Bond  and  Share  and  Arkansas  Power  &  Light? 

A.  Yes,  those  towns  independently  owned,  most  of  them 
have  been  purchased  at  a  price  by  the  Arkansas 

584  Power  &  Light  and  are  no  longer  independently 
owned.  They  are  part  of  this  integrated  system. 

There  are  a  few  of  them  left. 


I 
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Q.  The  ownership  of  Arkansas  Power  &  Light  and  of 
Electric  Bond  and  Share  is  not  principally  in  Arkansas.  Is 
that  correct? 

A.  I  don’t  know  what  those  percentages  are.  I  have 
heard  them  several  times  but  I  don’t  recall.  They  are 
pretty  well  scattered  all  over  the  world  as  I  recall  it.  Some 
of  it  is  in  Arkansas.  We  have  preferred  stock.  I  don’t 
know  how  much  of  it  is  in  Arkansas. 

Q.  I  believe  you  stated  earlier  that  conditions  preceding 
integration  in  Arkansas  were  similar  to  those  in  Mississippi 
and  Louisiana.  Would  you  say  that  the  integration  of 
those  properties  in  Mississippi  and  Louisiana  lagged  be¬ 
hind  or  exceeded  the  integration  in  Arkansas? 

A.  The  development,  the  volume  of  the  work  on  integra¬ 
tion  in  Arkansas  and  Mississippi  and  Louisiana,  as  I  recall 
it,  went  on  at  approximately  the  same  years.  It  was  all 
done  together. 

Q.  Would  you  say  that  the  integration  values  in  those 
states  were  the  same  as  in  Arkansas  substantially? 

A.  I  don’t  know  whether  they  were  or  not. 

Q.  Were  they  of  the  same  kinds? 

A.  They  arose  from  the  same  cause  but  I  don’t  know 
what  the  quantity  realized  was,  and  since  I  don’t 

585  know  how  to  measure  this  I  wouldn’t  know  how  to 
measure  that  in  Mississippi  and  Louisiana  and  conse¬ 
quently  couldn ’t  make  any  comparison. 

Q.  In  so  far  as  you  have  made  statements  about  integra¬ 
tion  values  in  Arkansas,  is  it  or  is  it  not  true  that  the  same 
statements  would  be  equally  applicable  to  integration  value 
of  the  Mississippi  Power  &  Light  Company’s  properties  and 
the  Louisiana  Power  &  Light  Company’s  properties? 

A.  I  think  they  would  be,  yes,  sir. 

•  •••••• 

586  Q.  I  am  asking  you  if  you  know  whether  the  inte¬ 
gration  values  which  you  claim  for  Arkansas  Power 

&  Light  have  been  any  more  beneficial  to  its  customers  than 
the  integration  values  for  Mississippi  Power  &  Light  and 
Louisiana  Power  &  Light  have  been  for  their  customers? 

A.  No,  I  don’t  know  that  it  has. 


Q.  For  the  purpose  of  putting  the  question  to  you  I  wish 
you  to  assume,  and  I  do  not  ask  you  to  assume  any  respon¬ 
sibility  for  the  assumption,  assume  if  you  will,  please,  that 
Arkansas  Power  &  Light  Company  receives  revenue  from 
two  kinds  of  sales  of  electric  energy;  first,  its  sales  for  ire- 
sale  of  electric  energy  delivered  at  interconnections  where 
all  or  a  substantial  part  of  the  energy  sold  is  transmitted 
from  Arkansas  and  consumed  at  points  outside  thereof; 
and,  second,  all  its  other  sales  of  electric  energy. 

Further  assume  if  you  will,  please,  in  the  same  way,  that 
the  rates  charged  in  the  first  class  of  sales  are  subject  to 
regulation  exclusively  by  the  Federal  Power  Commission, 
and  those  charged  in  the  second  class  of  sales  are  6x- 

587  clusively  subject  to  regulation  by  the  Arkansas  Coin¬ 
mission.  My  question  is :  If  the  Federal  Power  Cojm- 

missi'on,  in  regulating  the  first  class  of  rates,  should  allow  the 
company  a  fair  return  on  a  rate  base  and  should  include  in 
that  rate  base,  in  addition  to  all  other  items  properly  inctyd- 
ible  therein,  this  integration  value  you  speak  of,  would  ybu 
say  that  the  fact  that  the  company  was  thereby  permitted  |to 
earn  a  return  on  that  integration  value  showed  anything 
about  the  continued  existence  of  that  integration 
value  ? 

•  •••••• 

588  The  Witness:  If  that  were  to  happen  to  me,  as  I 
understand  the  question,  I  would  run  just  as  fast  as 

I  could  to  find  my  lawyers  to  find  out  what  my  opinion 
should  be.  I  wouldn’t  have  any  idea. 

Q.  The  allowance  by  the  Federal  Power  Commission  qf 
a  return  on  that  integration  value  would  have  no  effect  pn 
your  conception  of  whether  that  integration  value  was  ip 
existence  or  not.  ! 

•  •••••• 

590  The  Witness:  Well,  I  think  I  cannot  answer  it.  I 
don’t  see  the  answer  to  it  right  now.  It  has  so  man^ 
things  wrapped  around  it  that  it  has  gotten  my  mind  very 
confused. 
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Presiding  Examiner:  No,  the  question  hasn’t  got  very 
much  wrapped  around  it.  As  I  understand  it,  he  says  do 
you  think  there  would  be  value  there  if  they  wouldn’t  let 
you  earn  a  return  on  it. 

Mr.  Wahrenbrock:  That  is  right 

The  Witness:  From  my  point  of  view  on  the  thing, 
if  something  were  said  to  have  value  and  it  all  belonged  to 
me  and  I  couldn’t  make  a  return  on  it,  it  would  have  no 
value  to  me,  and  therefore  my  answer  would  be  that  if  I 
couldn’t  earn  on  it  it  would  have  no  value,  and  saying  that 
value  was  there  would  just  be  a  misrepresentation. 

•  •••••• 


601  Q.  All  right.  Now  I  am  going  to  direct  your  at¬ 
tention  to  the  only  interconnection  which  is  shown 

on  this  diagram  by  which  energy  could  have  flowed  from 
Mississippi  into  Louisiana  and  thence  up  into  Ar- 

602  kansas  over  any  one  of  these  several  interconnections 
you  speak  of ;  namely,  Natchez,  and  ask  you  if  it  isn’t 

true  that  there  was  no  flow  from  Mississippi  into  Louisiana 
over  that  interconnection  throughout  the  entire  year  of  1946. 
A.  That  is  true. 

Q.  If  that  is  true - 

A.  (Interposing:)  The  answer  to  that  is  that  none  of  it 
did  come  around  the  south  end,  the  south  end  of  Arkansas. 

Q.  None  of  either  the  Greenville  or  Helena  deliveries  to 
Mississippi  could  have  come  around  through  the  south? 

A.  That  is  correct.  That  is  shown  on  that  map. 

Q.  Now,  if  none  of  them  could  have  come  through  the 
south,  and  not  to  exceed  one  million  of  them  could  have  got¬ 
ten  into  Tennessee  in  order  to  go  back  into  Arkansas  on  the 
north,  doesn’t  it  necessarily  follow  that  the  only  circulation 
of  energy  there  could  have  been  back  into  Arkansas  of  the 
total  of  the  Helena  and  the  Greenville  interconnection  de¬ 
liveries  into  Mississippi  Power  and  Light,  with  the  excep¬ 
tion  of  the  maximum  of  one  million  which  went  into  Ten¬ 
nessee,  was  whatever  part  of  the  36  million  received  into 
Arkansas  over  the  Helena  interconnection  might  have  been 


*  'w 
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circulated  back  from  the  Greenville  interconnection  de¬ 
liveries  of  138  million? 


The  Witness :  That  seems  to  be  correct ;  yes,  sip. 

I 

603  Q.  And  I  believe  it  was  as  to  that  quantity  wjhich 
you  said  yesterday  that  it  was  reasonable  to  assume 
that  not  more  than  half  of  it  did  actually  circulate  back. 

A.  I  don’t  recall  that  I  said  it.  What  I  am  giving  you 
now  is  the  way  I  read  the  map. 

Q.  And  is  it  reasonable  to  assume  that  not  more  than  half 
of  the  36  million  received  into  Arkansas  over  the  Helena 
interconnection  was  energy  which  was  delivered  out  of 
Arkansas  on  the  Greenville  interconnection? 

A.  Yes,  that  is  correct. 

Q.  And  the  total  effect  of  what  I  have  added  to  what  we 
had  yesterday  was  that  not  to  exceed  a  million  of  the  tbtal 
of  the  Helena  and  Greenville  deliveries  into  the  State!  of 
Mississippi  could  have  circulated  back  into  Arkansas  o^er 
the  Circuit  No.  757  instead,  as  previously  has  been  testified, 
not  more  than  a  million  of  the  Greenville  interconnection 
alone  could  have  circulated  back. 


•  •••••• 

I 

A.  That  is  correct. 

Q.  All  right. 

604  Now  I  wish  to  add  merely  this :  That  the  87  million 
received  into  Arkansas  over  circuit  757  could  pot 
have  included  more  than  a  million  out  of  the  total  of  the 
Arkansas  deliveries  into  Mississippi  over  the  Greenville 
and  the  Helena  interconnection. 

A.  That  is  right.  j 

•  •••••• 

1 

i 

608  Q.  In  the  36,000,000  kilowatt  hours  received  into 
the  State  of  Arkansas  in  1946  over  the  Helena  inter¬ 
connection,  is  it  reasonable  to  assume  that  not  to  exceed 
half  of  that  amount  represented  energy  circulating  back  into 
Arkansas  which  had  been  transmitted  out  of  Arkansas  over 
the  Greenville  interconnection  and  the  Number  757  inter- 
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connection?  In  that  connection  I  refer  to  your  answer  on 
lines  7  to  10  of  transcript  603.  The  question  is  stated  on 
lines  7  to  10.  The  answer  is  on  line  11. 

609  The  Witness:  Yes,  that  is  correct. 

Mr.  Wahrenbrock:  I  would  be  glad,  if  the  witness 
desires  at  this  time  to  supply  information  with  respect  to 
the  Crossett  to  Lake  Village  110  KV  line  that  he  make  a 
statement  at  this  time,  Mr.  Examiner. 

The  Witness:  I  Exhibit  58  which  was  handed  in  yes¬ 
terday  from  which  certain  questions  were  asked  about 
the  estimated  kilowatt  hour  consumption  which  would  be  sup¬ 
plied  from  this  line  over  a  period  of  years,  I  found  on  page 
5  an  estimated  statement  of  revenue  from  that  document, 
and  took  the  revenue  to  the  same  points  as  were  referred 
to  in  the  amount  of  kilowatt  hours  which  probably  would 
be  sold. 

We  have  further  looked  up  and  checked  up  on  the  cost 
of  that  line,  and  the  cost  of  that  line  seems  to  be  in  the 
neighborhood  of  $300,000.  The  estimate  I  gave  apparently 
was  a  little  higher  than  our  costs  were  back  in  those  years. 

That  develops  by  a  horse  back  calculation  that  when  we 
also  take  into  account  in  these  revenue  figures  the  invest¬ 
ment  in  distribution,  which  is  not  part  of  the  line,  the  lower 
voltage  lines  which  go  out  over  the  territory,  that  all  but 
$129,000  of  the  investment  in  this  particular  line  earned  its 
way  in  the  sales  in  that  territory  of  the  southeastern  part 
of  the  state  which  is  served  from  this  line.  That  is 

610  the  figure  for  1930  based  on  those  estimates  of  income 
which  we  would  have  in  that  territory. 

In  1927  the  estimate  was  $149,000  in  that  line  which  was 
not  justified  and  was  devoted  to  other  purposes. 

We  also  took  the  last  five  years,  because  these  lines  were 
not  built  for  the  immediate  future  but  for  a  longer  time 
range,  and  in  the  last  five  years,  by  this  same  horse-back 
method  of  survey,  it  indicates  that  all  but  $67,700  of  that 
investment  could  be  charged  to  service  other  than  supply¬ 
ing  that  retail  demand  in  the  southeastern  part  of  the  state. 

The  Witness:  No,  that  is  a  correct  answer.  The  retail 
service  down  there  justifies  all  but  $67,500  of  that - 

The  Witness :  What  I  am  trying  to  say  is  that  all  of  that 


investment  is  justified  in  serving  that  local  area  except 
$67,700.  | 

1 

•  •  •  •  •  •  •  I 

I 

613  Q.  In  some  of  the  questions  which  I  asked  you  the 
other  day  I  referred  to  the  New  Orleans  properties.  I 

would  like  to  ask  you  if  the  New  Orleans  generating  and  dis¬ 
tribution  facilities  had  been  purchased  by  the  municipality 
and  operated  as  an  isolated  system ;  I  believe  you  would}  say 
that  they  had  no — or  substantially  no — integration  value. 
Is  that  true? 

A.  Yes,  sir,  they  would  not  be  integrated  if  they  ^ere 
operated  independently.  j 

Q.  Then  suppose  that  the  municipal  owner  built  the  skme 
interconnection  with  Louisiana  Power  &  Light  Company 
and  entered  into  the  same  kinds  of  contracts  as  those  which 
now  cover  New  Orleans  Public  Service,  Inc.  participation  in 
the  ALMNO  pool  operations?  Would  you  say  that  tjhat 
would  give  rise  to  the  same  integration  value  ? 

A.  It  seems  to  me  that  it  would.  I  don ’t  know  about  where 
the  distribution  of  value  would  go  to  right  offhand  without 
analyzing  it  further.  j 

Q.  You  said  distribution  value.  You  mis-spoke  yourself 
and  meant  integration  value. 

A.  Integration,  yes.  Pardon  me. 

614  Q.  When  did  that  integration  value,  then,  come  hjito 
existence  ? 

A.  When  the  properties  were  integrated,  when  there  vfas 
some  integration. 

Q.  When  the  physical  facilities  were  built  or  when  the 
contracts  were  entered  into? 

A.  When  it  began  operating  as  an  integrated  property.1 

Q.  That  means  when  both  the  physical  interconnections 
had  been  provided  and  the  contracts  had  been  entered  into, 
then,  does  it? 

7  i 

A.  And  in  addition  to  that  the  operation  actually  h^d 
begun  on  an  integrated  basis. 

Q.  Yes,  and  from  that  time  on  the  New  Orleans  properties 
would  have  the  same  integration  value  as  New  Orleans  Pub¬ 
lic  Service,  Inc.  now  has  ? 
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A.  It  seems  to  me  there  would  be  the  same  integration 
values.  It  might  be  a  different  distribution. 

Q.  By  “  distribution  ’  ’  you  mean  what  ? 

A.  It  might  accrue  to  different  parties  from  what  it  does. 
Q.  Under  those  circumstances  that  I  have  given  to  you 
would  the  integration  value  to  the  municipality  of  New 
Orleans  be  any  different  than  the  integration  value  today 
is  to  New  Orleans  Public  Service,  Inc.! 

A.  Am  I  correct  that  you  laid  down  the  same  con- 

615  ditions  that  it  is  presently  operated  under? 

Q.  Yes,  sir.  What  I  said  was  that  the  municipality 
constructed  the  same  integrating  facilities,  the  same  inter¬ 
connections,  and  entered  into  the  same  contracts  as  New 
Orleans  Public  Service,  Inc.  has  constructed  and  has  entered 
into. 

A.  And  operated  in  the  same  way  as  it  is  now  operated? 

Q.  Yes. 

A.  Yes,  I  would  say  the  integration  value — excuse  me. 
I  would  say  the  effects  of  integration  would  be  the  same, 
the  value  would  be  the  same. 

Q.  Would  integration  value  of  the  kind  you  have  described 
in  your  testimony  for  Arkansas  Power  &  Light  Company 
be  any  different  if  Arkansas  Power  &  Light  Company,  in¬ 
stead  of  acquiring  by  purchase  from  others  the  isolated 
operating  units  which  it  did  acquire  had  actually  constructed 
all  of  the  facilities  in  all  of  the  territory  which  it  serves? 

616  The  Witness :  Yes,  I  think  it  would  be  different,  and 
it  would  be  different  because  the  cost  of  getting  these 

properties  together  had  the  Arkansas  Power  and  Light 
Company  built  all  of  them  would  have  been  less  than  it  was 
where  they  had  to  go  out  and  purchase  them,  because  when 
they  were  purchased  they  had  to  be  purchased  at  whatever 
price  they  could  be  purchased,  and  if  they  had  been  built  the 
cost  would  be  the  actual  cost  of  building,  with  proper  over¬ 
heads,  etc. 

617  Q.  And  when  you  say  “different’7  you  mean  that 
if  Arkansas  Power  and  Light  Company  had  built  the 

facilities  the  cost  of  building  would  have  been  less  than  the 
cost  of  acquisition  by  purchase,  and  the  resulting  effect  on 
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i 
i 

i 

i 

integration  value  would  have  been  that  there  would  have 
been  a  greater  integration  value.  Is  that  correct? 

i 

•  •  *  •  •  *  • 

| 

The  Witness :  I  believe  I  stated  that  clearly  without!  ap¬ 
proving  your  statement. 

Mr.  Wahrenbrock:  Let  me  ask  this,  if  I  may:  j 

Q.  Your  answer  was  that  the  integration  value  would  be 
affected.  I  want  to  know  whether  it  is  affected  up  by  b^ing 
increased  or  by  being  decreased. 

A.  I  am  going  to  have  to  think  that  one  through  a  little 
better.  The  integration  value  is  the  value  which  is  increased 
over  the  cost  by  the  benefits  which  derive  from  putting  these 
properties  together.  i 

The  cost  in  the  case  of  building  all  of  it  would  be  the  cpst, 
actual  cost  of  the  facilities.  But  when  the  property 
618  was  bought  and  money  was  put  in  for  that  which  was 
in  excess  of  what  it  would  have  cost  the  company,  to 
build  it,  the  cost  went  up,  but  in  determining  the  integration 
value,  what  was  paid  for  those  lines,  whether  built  or  con¬ 
structed,  is  the  cost  of  the  property,  and  the  increased  value 
which  comes  from  having  them  integrated  is  the  value,  as 
I  understand  it,  over  the  cost  of  these  properties. 

Presiding  Examiner:  Is  that  the  end  of  your  answer?! 

The  Witness:  I  don’t  know  just  yet,  Mr.  Examiner.  j 

On  that  basis  the  cost  of  integration,  not  value,  the  edst 
of  integration  would  be  increased  by  having  had  to  pay  the 
premium  if  the  cost  was  greater  than  it  wTould  cost  the  com¬ 
pany  to  build  it,  to  build  the  property.  j 

The  Witness:  That  is  a  long  answer  and  before  I  could 
say  whether  that  was  all  or  not,  I  believe  I  would  have  to  see 
it  written  out  to  see  what  I  said  here. 


620  Q.  Would  you  say  this  is  true,  Mr.  Lynch:  thdt 
where  a  company  like  Arkansas,  instead  of  constructing 
facilities,  purchases  an  operating  unit  at  a  cost  of  more  thaii 
the  cost  of  those  facilities  to  the  person  from  whom  it  puri- 
chases  them,  that  that  excess  represents  part  of  the  cost  of 
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integration  and  the  integration  value  is  reduced  by  the 
amount  of  that  excess  ? 

A.  I  think  the  integration  value  is  not  affected.  I  am 
talking  about  integration  value  now.  I  have  not  done  any 
talking  about  the  cost  of  integration.  The  cost  of 

621  integration,  as  I  understand  that,  is  what  the  com¬ 
pany  paid  for  these  plants  they  bought,  plus  what 

they  built,  and  that  is  the  money  that  they  put  in  there,  the 
total  money  they  put  in  there,  to  accomplish  the  ends  to 
which  they  were  going. 

The  money  that  they  put  in  for  purchase  or  building  is  an 
investment  that  they  made  for  the  purpose  of  giving  better 
service  and  cheaper  service  which  comes  from  this  integra¬ 
tion  and,  therefore,  is  part  of  the  cost  of  integrating  these 
properties. 

I  think  that  the  value  of  the  integration  is  not  changed 
but  the  cost  of  the  integration  is  changed. 

Q.  In  the  sources  of  benefits,  the  ten  sources  of  benefits 
from  integration  to  which  you  testified,  do  you  include  any 
benefit  which  has  arisen  through  development  of  new  loads 
or  which  may  arise  through  development  of  new  loads  such 
as  air-conditioning  the  heat  pump,  new  electro-metallurgical 
processes,  or  new  communities  which  may  spring  up? 

•  •••••• 

The  Witness :  That  question  merely  enumerates,  as  I  get 
it,  the  growing  of  a  few  more  additional  specific  items  of 
load,  and  it  seems  to  me  those  questions  have  been  pretty 
largely  answered.  Any  increase  in  customers,  those  cus¬ 
tomers  get  advantages  from  this  integration  and  it  is  a 
further  development  of  integration  as  we  go  along. 

622  Q.  New  markets  for  power,  then,  do  contribute  to 
integration  value  of  the  kind  you  have  been  talking 

about  ? 

A.  Any  market  for  power  increases  the  benefits  from  this 
integration  because  we  can  serve  it  cheaper  than  we  could 
without  integration. 

Q.  Was  the  Crossett  Lumber  Company  formerly  one  of 
your  larger  customers? 

A.  Yes,  the  Crossett  Lumber  Company  had  been  a  cus- 
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tomer  and  has  been  a  source  of  power  in  varying  degrees 
over  almost  the  entire  life  of  these  transmission  lines. 
Sometimes  it  is  a  source  of  power;  sometimes  it  is  a  cus¬ 
tomer  ;  sometimes  both.  j 

Q.  Have  you  during  recent  years  lost  a  substantial  Ipart 
of  that  company ’s  load  ? 

A.  The  larger  load  that  I  have  had  with  the  Crossett  Lum¬ 
ber  Company  has  existed  through  about  six  or  eight  years. 
We  have  recently  lost  that  load.  ! 

Q.  Did  the  loss  of  that  load  tend  to  have  any  effect  on 
integration  value  ? 

A.  It  might  have  lowered  it  a  bit,  but  other  loads  wjiich 
came  on  to  take  its  place  built  it  up  more  than  that  pulled 
it  down. 

Q.  On  page  245  of  the  transcript,  which  I  will  show  ^ou, 
beginning  on  the  22nd  line  and  continuing  onto  the  iiext 
page,  you  refer  to  purchase  of  additional  operating 
623  units  to  be  served  from  lines  which  were  being  pro¬ 
jected  and  constructed  to  integrate  previously- 
acquired  operating  units.  Suppose  a  considerable  pari;  of 
those  contemplated  purchases  had  failed  to  materialize? 
Would  that  have  had  any  effect  on  integration  value? 


A.  I  think  that  would  have  had  an  effect  on  integration 
value  but  it  would  have  been  bad  judgment  on  the  part  of 
the  company  rather  than  any  other  failure.  After  all,  you 
base  your  judgment  on  what  is  going  to  happen  in  the  future. 
I  would  say  that  any  decrease  in  load  to  customers  would 
decrease  your  integration  value  and  any  increase  increases 
that  integration  value.  | 

Q.  I  am  not  raising  any  question  now  as  to  foresight, 
justification  of  the  company’s  policy.  I  am  perfectly  willing 
to  assume  that  those  were  just  as  good  as  human  ingenuity 
could  make  them. 

As  I  understand  it,  then,  integration  value  depends  up<j>n 
what  happens  to  the  earnings  picture.  Is  that  true? 

A.  No,  sir,  that  is  not  true.  The  benefits  from  this  inte¬ 
gration,  as  I  tried  to  tell  you  yesterday,  gravitate,  under  tike 
setup  under  which  we  operate,  very  largely  to  the  customeir, 
so  that  the  company’s  financial  picture  does  not  tie  into  it 
very  much.  The  company’s  financial  picture  is  based  very 
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largely  on  amount  of  dollars  they  got  into  this  property, 
actual  dollars  put  in,  and  it  does  not  tie  back  to  this 

624  integration  value. 

Integration  value  goes  the  other  way  very  largely. 

Q.  I  spoke  a  moment  ago  of  the  possible  market  for  power 
which  might  be  provided  by  a  new  community  springing  up 
within  the  state.  Assume,  if  you  will,  please,  that  there  was 
for  a  period  of  time  a  question  of  whether  your  company 
or  another  electric  utility  would  serve  that  new  community, 
and  suppose  your  company  succeeded  in  getting  the  fran¬ 
chise.  Would  that  contribute  to  integration  value  of  the 
kind  to  which  you  have  testified  ? 

A.  It  depends  on  the  situation  which  was  there.  If  it 
was  independent  property  it  certainly  would. 

Q.  Why  does  that  depend  upon  whether  it  was  an  inde¬ 
pendent  company? 

A.  If  it  was  an  independent  property  and  was  bought  and 
connected  into  the  system  we  would  get  some  advantages, 
there  would  be  some  advantages  which  accrued  by  the  fact 
that  it  was  connected  in,  in  addition  to  benefits  which  accrued 
because  there  was  a  new  load  put  on  which  affected  prac¬ 
tically  all  of  these  ten  items  I  mentioned. 

Q.  Suppose  that  the  community  had  previously  been 
served  by  another  major  electric  utility  system  and  you 
acquired  the  franchise?  Would  that  contribute  to  your 
integration  value  ? 

A.  I  would  not  acquire  a  franchise  unless  I  got  the 

625  property  with  it.  Franchise  is  no  good  to  you.  It  is 
just  a  right  to  do  something. 

Q.  Do  you  have  any  competitive  situations  in  Arkansas 
in  which  there  are  two  electric  utilities  serving  retail  cus¬ 
tomers  in  the  same  service  area? 

A.  No,  sir. 

Q.  Have  you  had  any? 

A.  No,  sir ;  not  that  I  recall. 

Q.  Are  your  certificates  of  convenience  and  necessity 
exclusive,  do  you  know  ? 

A.  I  don’t  believe  I  know  whether  they  are  exclusive  or 
not.  They  are  perpetual. 
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626  Q.  Would  the  presence  or  absence  in  any  p^rt  of 
your  service  area  of  natural  or  artificial  gas  Utility 

service  for  space  heating,  cooking,  and  water  heating  make 
any  difference  to  your  integration  value? 

A.  Yes,  sir,  it  decreases  the  use  and  the  market  anjd  the 
value  is  dependent  on  the  market. 

Q.  What  would  happen  to  your  integration  value  if  you 
sold  a  substantially  large  local  distribution  facility  to  a 
municipality  and  thereafter  supplied  that  municipality  with 
energy  at  wholesale?  Would  that  disposition  of  the  local 
distribution  facilities  affect  Arkansas  Power  and  JAght 
Company’s  integration  value? 

A.  There  might  be  some  effect  there.  It  would  be  ipinor. 
I  cannot  at  this  moment  say  just  how  the  value  would  be 
divided  as  between  the  company  and  the  customers  in  that 
town  before  and  after  it  was  sold.  From  my  poiht  of 

627  view  on  it,  as  long  as  that  market  was  there  it  added 
to  the  value  of  the  integration.  The  results  would  be 

better  than  they  would  be  without  it,  that  is  than  without 
that  market. 

Q.  Is  it  correct  to  assume  that  the  question  of  whether 
the  municipality  would  share  in  any  of  that  integration 
value  would  depend  upon  the  terms  of  the  contract  for 
supply  of  power  to  it? 

A.  Yes.  The  contract,  I  believe,  would  determine  the 
division  of  the  value  between  the  municipality  and  the 
company. 

630  Mr.  Lynch,  is  your  conception  of  the  integration 
value  to  Arkansas  Power  &  Light  Company  in  any 
way  effected  by  the  fact,  that  the  company’s  rates  are 
subject  to  regulation? 

A.  With  a  given  set  of  conditions  the  integration 
value  is  constant.  The  change  of  rates  upw'ard  I  -wojuld 
say  would  have  more  of  that  value  gravitate  to  the 
company.  A  change  of  rate  downward  I  would  say  wopld 
gravitate  more  to  the  consumer.  It  doesn’t  change  the  vajue 
of  integration,  the  rates  do  not  change  the  value  of  integra¬ 
tion.  They  just  change  the  ultimate  disposition  of  the 
savings  that  arises  from  that  integration. 
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Q.  Then  if  a  rate  is  fixed,  is  adjusted  upward  or  is  kept 
high,  does  that  mean  that  a  larger  part  of  the  integration 
value  becomes  Arkansas  Power  &  Light  Company’s  and  a 
smaller  part  of  the  integration  value  goes  to  the  customers 
than  would  be  the  case  if  rates  were  lower? 

A.  That  is  right,  and  the  regulatory  body  which  has  us 
under  its  jurisdiction  would  immediately  proceed  to  have 
them  divided  the  way  they  should  be  divided. 

Presiding  Examiner  That  is  benefits  which  flow 
631  from  the  value? 

The  Witness :  Yes,  flow  from  the  value  divided  as 
it  should  be  divided.  We  have  certain  amounts  of  money 
invested  in  here,  and  if  we  were  getting  too  big  a  proportion 
the  earnings  would  be  too  high  and  the  regulatory  body 
should  step  in  and  have  those  rates  lowered.  There  is  no 
question  about  that  in  my  mind. 

Q.  When  you  say  what  the  regulatory  body  would  do, 
would  you  be  willing  to  correct  that  to  say  what  you  think 
they  should  do? 

A.  That  is  what  I  think  they  would  do. 

•  •••••• 


643  Q.  Then  the  entire  transmission  network  really  is 
the  mechanism  for  the  transmission  of  all  energy 
which  gets  onto  that  system  at  any  point,  is  it? 

A.  Yes,  all  the  energy  that  gets  on  the  system  at  any 
point  travels  over  some  parts  of  that  system,  yes.  It  goes  to 
where  it  is  needed.  We  don’t  know  where  it  goes  from. 
We  know  how  much  comes  out  here  and  yonder  and  other 
places,  but  we  don ’t  know  much  more  than  that  about  it. 

Q.  I  believe  you  spoke  of  the  decision  to  locate  a  generat¬ 
ing  plant  at  Sterlington  using  gas  instead  of  in  northwest¬ 
ern  Arkansas  where  it  had  been  contemplated  that  a  plant 
might  be  built  at  a  coal  mine  mouth. 

As  a  result  of  that  decision  was  Arkansas  Power  and 
Light  Company  dependent  upon  the  Sterlington  plant  for 
some  of  the  generating  capacity  which  it  needed  to  enable  it 
to  carry  any  part  of  its  peak  loads? 
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A.  Yes,  it  has  been  the  usual  condition  that  the  Sterling- 
ton  plant  was  required  for  carrying  part  of  the  peak  l<t>ads 
of  the  Arkansas  Power  and  Light  Company  almost  frond  the 
beginning.  It  was  more  particularly  used,  howqver, 
644  for  another  purpose,  and  again  I  am  not  trying  to 
complicate  your  thinking  but  it  is  throwing  a  compli¬ 
cation  in,  the  primary  use  for  a  long,  long  time  was  notl  for 
capacity  out  of  that  station  but  for  kilowatt  hours  to  replace 
the  shortage  in  hydro  plants  which  came  at  a  time  when  the 
capacity  was  not  being  used  for  purposes  of  the  other  com¬ 
panies,  and  that  is  one  of  the  things  that  I  don’t  like  aldout 
the  comparisons  made  of  the  amount  of  power  which  copies 
into  Arkansas  by  limiting  it  to  kilowatt  hours. 

Q.  Yes.  My  present  line  of  thought  was  directed  to  the 
capacity  situation,  and  on  that  has  Arkansas  Power  and 
Light  Company  paid  for  Sterlington  capacity  whict}.  it 
needed  to  enable  it  to  carry  part  of  its  peak  loads? 

A.  Yes,  sir,  it  has  needed  that  capacity  for  carrying  part 
of  its  peak  load. 

Q.  If  the  110  Kv  transmission  line  between  Little  Bock 
and  Price  substation,  I  believe  it  is,  should  go  out  of  service 
for  24  hours  during  the  month  in  which  Arkansas  Power 
and  Light  Company  experiences  its  peak  loads,  would  the 
dispatchers  call  for  an  increase  in  energy  to  be  received 
over  the  Memphis  interconnection? 

A.  No,  sir. 

I 

646  Q.  Where  is  Dixie? 

A.  Dixie  is  in  that  group  right  in  the  vicinity  of 
Little  Rock. 

Q.  All  right. 

A.  Now,  in  that  event,  with  the  lines  that  are  on  the 
maps  we  have  been  using,  all  of  that  power  woiiild 
come  in  over  that  circuit  from  Memphis,  that  we  have  bejen 
talking  about  as  757.  But  the  load  on  the  generating  sta¬ 
tions  which  were  supplying  it  would  not  change,  and  tjhe 
fact  that  it  could  not  travel  over  the  line  between  Price  and 
Dixie  would  be  immediately  answered  automatically  by  a 
readjustment  in  flows  in  the  various  other  lines  in  the  n^t- 
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work  which  would  automatically  take  care  of  it  without 
changing  the  generation  at  the  points  of  generation. 

It  might  change  that  flow  across  the  river  at  Memphis 
that  we  have  discussed  so  much,  but  it  changes  the  flows, 
also,  in  Mississippi  and  probably  the  much-discussed  Green¬ 
ville  interconnection,  or  the  connection  at  Helena.  I 

647  don’t  know  which  ones  it  would  change,  but  it  just 
rearranges  itself  automatically  and  gets  there,  and 

that  is  what  we  are  interested  in. 

Q.  The  energy-flow  rearrangements  which  would  take 
place  under  those  circumstances  would  involve  increased 
energy  flows  from  Tennessee  into  Arkansas  at  Memphis  and 
other  readjustments  all  over  the  transmission  network  in¬ 
sofar  as  necessary  to  convey  the  energy  to  the  loads  by  the 
new  paths  set  up  from  the  same  sources  from  which  it  had 
previously  been  supplied.  Is  that  true? 

A.  Yes,  sir.  May  have  changed  the  flows  across  the  state 
lines  into  other  directions,  also,  at  the  same  time. 

Q.  Is  there  any  part  of  the  Arkansas  Power  and  Light 
Company’s  transmission  plant  which  you  can  identify  as 
carrying  no  commercially-important  amount  of  electric 
energy  which  is  transmitted  from  one  state  and  consumed 
at  a  point  outside  thereof? 

**#•••* 

The  Witness:  Yes,  sir,  there  are  several  lines  on  there 
which  I  believe  answer  that  specification.  One  of  them  is 
a  line  which  goes  from  Dixie  substation  northwest  to  Rus¬ 
sellville.  Another  one  is  a  line  from  Newport  up 

648  through  Batesville  to  Norfork,  and  then  a  lower- 
voltage  line  across  to  Harrison  and  a  little  beyond. 

There  is  a  considerable  network  of  lines  originating  in 
Pine  Bluff,  two  of  them,  one  going  north,  one  going  north¬ 
east,  a  line  tying  across  from  Stuttgart  to  England  which 
have  no  chance  of  carrying  any  energy  which  is  in  any  way 
involved  in  state  boundaries. 

Q.  Stuttgart  to  where? 

A.  England,  with  a  branch  on  that  line  up  to  Hazen  and 
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down  to  a  point  not  named  on  the  map  southeast  of  Stutt¬ 
gart.  | 

I  believe  that  the  rest  of  them  might  have  power  on  ithem 
which  is  moved  into  state  or  out  of  the  state  or  might  have 
gotten  across  state  boundary  somewhere. 

•  •••••• 

653  Q.  Will  you  explain  why  the  other  lines  whiclji  you 
specifically  described — strike  that,  please. 

Will  you  explain  why  the  energy  flows  over  the  bther 
lines  which  you  specifically  described  are  not  affected  by 
or  do  not  fluctuate  as  flows  on  Arkansas  Power  &  Light  Com¬ 
pany’s  interstate  interconnections  fluctuate? 

A.  A  flow  of  power  in  those  lines,  and  so  there  will  be 
no  mistake  about  the  lines  we  are  talking  about,  the  ones 
from  Dixie  to  Russellville,  the  little  network  in  and  around 
Pine  Bluff  involving  Pine  Bluff,  England,  Stuttgart,  Hpizen 
and  the  lines  up  in  northwest  Arkansas  beyond  the  Norjfork 
Dam,  all  of  those  flows  are  controlled  entirely  by  the  custo¬ 
mers’  switches  on  the  line.  The  source  of  power  is  at}  the 
point  where  these  lines  connect  writh  the  interconnected  grid 
and  the  load  is  on  these  lines  outward  from  that  point  With 
no  generation  of  importance  on  that  section  of  the  sysjtem, 
and  consequently  the  loads  on  those  lines  are  the  sole  Con¬ 
trol  of  the  flow  on  those  lines. 

Q.  How  do  you  know  that  no  commercially  important  ^art 
of  energy  received  by  Arkansas  Power  &  Light  Company 
from  out  of  state,  either  over  the  Memphis  interconnection 
or  over  the  interconnections  which  lead  down  to  the 

654  Sterlington  plant,  flows  on  to  those  lines  that  you  last 
specifically  designated  ? 

A.  I  am  sorry,  but  that  is  not  the  question  I  thought  I 
was  answering.  | 

Q.  I  am  not  referring  to  any  past  question.  I  am  asking 
you  how  do  you  know  that  none  of  that  out  of  state  energy 
does  reach  those  lines.  I  will  ask  you  whether  you  do  kpow 
if  out  of  state  energy  reaches  those  lines. 

A.  No,  I  don’t  know. 

Q.  You  are  not  able  to  identify  those  lines  as  lines  wl^icli 
do  not  carry  energy  coming  from  out  of  state.  Is  that  cor¬ 
rect? 
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A.  That  is  correct.  I  don’t  know  where  the  energy  comes 
from  that  they  carry. 

•  *••••• 

684  Q.  Do  the  facilities  of  the  Arkansas  Power  and 
Light  Company  transmission  facilities  interconnect 

at  a  point  known  as  Jones  Mills  with  a  154  Kv  line  which 
extends  to  Martins  Ferry  in  Oklahoma? 

A.  Yes,  sir.  The  154  Kv  line  at  Jones  Mills  is  intercon¬ 
nected  with  the  Arkansas  Power  and  Light  system  at  that 
point. 

Q.  When  was  that  line  constructed? 

A.  It  was  constructed  in  1941, 1  believe. 

685  Q.  What  is  its  present  ownership ?  Do  you  know? 
A.  It  belongs  to  the  Oklahoma  Corporation. 

Q.  Does  the  Arkansas  Power  and  Light  Company  have 
a  one-third  interest  in  that  corporation? 

A.  Yes,  sir. 

Q.  Does  the  Arkansas  Power  and  Light  Company  rent 
that  line  or  any  part  of  it? 

A.  The  line  is  leased  by  the  Oklahoma  Corporation  to 
three  public  utility  companies  jointly. 

Q.  Does  that  complete  your  answer? 

A.  Yes,  sir. 

Q.  Is  Arkansas  Power  and  Light  Company  one  of  those 
three  ? 

A.  Yes,  sir. 

Q.  What  are  the  other  two  companies? 

A.  Oklahoma  Gas  and  Electric  Company  and  the  South¬ 
western  Gas  and  Electric  Company. 

Q.  What  rental  does  Arkansas  Power  and  Light  Com¬ 
pany  pay  for  that  line? 

A.  I  don’t  remember  the  figures  but  it  is  one-third  of 
the  total  rental. 

Q.  Is  that  rental  determined  by  a  formula  devised  to 
cover  all  operating  expense,  taxes,  depreciation,  and  pro¬ 
vide  a  return  on  the  investment  in  the  facilities  owned  by 
the  corporation? 


A.  As  I  remember  the  contract,  it  provides  for  a 

686  payment  of  this  lease  rental  and  the  maintenance  and 
operation  of  the  lines  at  the  expense  of  the  compa¬ 
nies,  which  includes  the  payment  of  taxes  other  than  in¬ 
come  taxes,  if  any. 

Q.  Is  that  line  energized  at  present? 

A.  Yes,  sir. 

Q.  Is  it  in  operation? 

A.  Yes,  sir.  It  has  been  energized  since  somewhere 
along  the  middle  of  1947. 

Q.  Will  you  describe  its  use? 

A.  I  will  try.  It  is  connected  between  Lake  Catherine 
substation  and  the  lines  of  the  Oklahoma  Gas  and  Electric 
Company.  Power  flows  over  it  to  equalize  and  furnifeh  a 
power  distribution  from  the  corner  of  our  system,  and  by 
“our  system”  I  mean  the  Arkansas  Power  and  Light,  spme 
of  the  lines  of  the  Southwestern  Gas  and  Electric  Com¬ 
pany,  and  some  of  the  transmission  lines  of  the  Public 
Service  of  Oklahoma  Gas  and  Electric. 

Q.  Is  the  use  of  that  line  limited  to  transmission  of 
energy  in  one  direction? 

A.  It  flows  in  one  direction  part  of  the  time  and  in  the 
other  direction  the  other  part  of  the  time  when  there  is 
any  flow.  Sometimes  there  is  zero  flow. 

Q.  When  energy  flows  over  that  line  is  that  energy  which 
is  transmitted  from  one  state  and  consumed  at  a  point  put- 
side  thereof? 

687  A.  Some  of  it  may  be  and  some  of  it  may  not  be. 
It  is  the  same  general  problem  we  have  been  discus¬ 
sing  for  some  days  and  involves  figures  that  have  already 
been  accounted  for  in  the  discussions  we  have  had. 

Q.  Do  you  know  the  amount  of  energy  movements  oyer 
that  line  for  the  part  of  1947  that  it  was  in  operatiod  in 
approximate  amounts  ? 

A.  Not  specifically  over  that  line;  no,  sir. 
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Redirect  examination. 

By  Mr.  Laslev : 

989  Q.  Mr.  Lynch,  was  this  map  which  has  been  identi¬ 
fied  and  marked  for  identification  as  Exhibit  72,  made 

up  at  your  direction  and  under  your  supervision? 

A.  As  to  the  body  of  the  map  itself,  that  is  a  standard 
map  on  which  we  have  added  certain  additions  which  were 
put  on  under  my  supervision  and  direction. 

Q.  What  do  the  red  lines  on  that  map  represent, 

990  Mr.  Lynch? 

A.  They  represent  the  lines  of  the  company,  trans¬ 
mission  lines,  and  some  13-KV  lines. 

Q.  The  smaller  lines  on  the  map — is  that  some  of  your 
13-KV  lines?  Is  that  what  they  represent? 

A.  Yes,  sir,  that  is  what  they  are. 

Q.  I  notice  around  the  border  of  this  map  some  numbers. 
What  do  they  represent,  Mr.  Lynch,  and  why  are  they  there  ? 

A.  Those  numbers  are  there  to  represent  the  points  of 
interconnection  of  other  utilities  that  we  have  been  discuss¬ 
ing  in  the  previous  testimony  here,  sort  of  set  them  out 
where  they  can  be  seen  readily  and  are  the  same  points  of 
delivery  that  have  been  talked  about  very  considerably 
throughout  the  cross  examination. 

Q.  In  your  previous  testimony  you  have  referred  to  River 
Crossing  Number  2181  and  757.  Where  are  those  crossings 
indicated  on  this  map? 

A.  The  corresponding  numbers  on  this  map  to  2181  is  6- A, 
and  to  757  is  designated  as  6. 

Q.  Now,  6-A.  What  line  and  what  crossing  is  that? 

A.  6-A  is  a  12-KV  crossing  that  the  company  owns  over 
to  the  middle  of  the  Mississippi  River  and  is  connected  to 
the  Memphis  Generating  Company. 

Q.  Is  that  the  line  that  has  been  sometimes  referred  to 
as  being  on  the  bridge? 

991  A.  Yes,  sir,  that  is  on  the  bridge. 

Q.  I  notice  on  this  map  extending  from  the  Lake 
Village  Substation,  I  believe  it  is,  eastwardly  to  the  Mis¬ 
sissippi  River,  two  lines.  Are  there  two  lines  there  now? 

A.  No,  sir,  there  is  only  one  line  there  now.  The  line 
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indicated  there  to  the  northern  one  of  those  two  is  the  line 
that  was  formerly  built,  and  the  Mississippi  River  had  a 
caved-in  bank  section,  and  we  removed  that  crossing  ^nd 
we  built  the  other  line,  the  south  line  in  its  place,  and  that 
northern  line,  the  northern  line  has  been  removed  and  re¬ 
placed  by  the  Southern  line.  I 

Q.  In  your  direct  testimony  you  referred  to  certain  seg¬ 
ments  of  lines  that  carried  no  energy  to  your  own  consumers 
but  to  customers  at  wholesale  for  resale,  and  I  believe  tlhat 
was  perhaps  largely  generally  by  the  cross  examination 
confined  to  1946.  Will  you  indicate  on  this  map,  Exhibit  72 
for  identification,  the  segments  of  lines  which  belong  to  the 
company  and  which  carry  no  energy  to  your  own  consumers? 

A.  The  lines  that  carry  no  energies  indicated  to  this  map, 
that  carry  no  energy  to  our  own  consumers  is  the  item 
marked  7  on  the  map  for  that  portion  of  the  line  enclosed 
with  blank  lines  on  either  side.  7- A  for  the  same  portion  of 
the  line,  which  however  was  not  in  existence  in  1946,  and  con¬ 
sequently  no  figures  have  been  given  for  it. 

Q.  But  that  reflects  the  condition  now. 

992  A.  That  is  the  condition  now.  Number  8  for  that 
portion  of  the  line  surrounded  or  marked  with  t|he 
black  lines  on  either  side.  Number  5  in  1946  for  the  soqth 
line  of  Number  5  in  1946,  and  for  all  practical  purposes  the 
line  marked  Number  1  for  that  portion  that  is  bordered 
with  black  lines.  The  testimony  that  I  gave  before  when 
tracing  out  these  lines  made  it  necessary  by  the  way  the 
question  was  asked  for  me  to  say  that  some  power  on  thpt 
line  was  destined  ultimately  to  our  own  customers,  and,  I 
am  making  this  statement  practically  because  of  that  fapt 
that  was  brought  out.  It  is  a  small  amount. 

Q.  Now,  you  just  dealt  with  the  connection  numbered  1. 
What  do  you  say  with  respect  to  connection  marked  Nufii- 
ber  2  in  the  line  from  there  to  Camden?  Does  that  carity 
energy,  some  energy  to  your  own  consumers? 

A.  Yes,  sir,  that  line  carries  energy  to  our  own  consum- 
ers. 

Q.  What  have  you  to  say  with  respect  to  connections  8 
and  4? 

A.  That  also  carries  energy  to  our  consumers. 
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Q.  What  do  you  say  with  respect  to  connection  5-A,  which 
has  been  referred  to  many  times  as  the  Helena  Crossing? 

A.  That  also  carries  energy  to  our  consumers. 

Q.  What  do  you  say  with  respect  to  6  and  6-A? 

A.  They  do  also  carry  energy  to  our  own  consum¬ 
ers. 

993  Q.  What  do  you  say  with  respect  to  connection  10 
and  11  ? 

A.  They  carry  energy  to  our  own  consumers. 

•  •••••• 

998  Q.  Mr.  Lynch,  the  one  sheet  of  paper  marked  for 
identification  Exhibit  73,  was  that  made  up  at  your 

suggestion  ? 

A.  Yes,  sir. 

Q.  What  is  the  information  shown  on  there,  on  this  state¬ 
ment? 

A.  It  is  the  amount  of  kilowatt  hours  that  were  received 
and  delivered  at  these  various  points  of  interconnection  and 
the  figures  are  the  same  figures  that  have  been  used  in  the 
testimony  and  scattered  over  a  lot  of  pages,  brought  to¬ 
gether  here  in  one  place. 

Q.  Now,  the  numbers  or  numerals  on  the  extreme  left 
of  this  sheet  of  paper,  are  they  the  same  numerals  and  does 
the  exhibit  thereby  refer  to  the  same  connections  indicated 
on  Exhibit  72  ? 

A.  Yes,  sir. 

999  Q.  Regarding  the  column  designated  “Mkwh  re¬ 
ceived/  1  does  that  mean  received  into  the  Arkansas 

System  through  those  connections? 

A.  Yes,  sir,  that  is  what  it  means. 

Q.  Now,  the  last  column,  Delivered. 

A.  That  means  delivered  out  of  the  Arkansas  Power 
&  Light  Company’s  System. 

Q.  Through  those  connections? 

A.  Yes,  sir. 

Q.  In  the  year  1946? 

A.  1946. 

Q.  That  was  the  year  that  you  dealt  with  in  your  cross 
examination. 
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A.  That  is  correct,  sir. 

•  •••••• 

i 

1000  The  Witness :  The  typed  exhibit  Number  73  has  a 
correction  already  made  in  pen  over  what  was 

originally  written  up  on  all  the  copies.  It  has  been  checked. 

I 

•  •  •  •  •  •  • 

. 

1001  Q.  Mr.  Lynch,  was  this  statement  [Exhibit  7^  for 
identification]  made  up  at  your  instance  and  under 

your  direction? 

A.  Yes,  sir.  j 

Q.  Do  you  know  that  the  information  reflected  in  this 
statement  is  correct? 

A.  Yes,  it  is  correct.  It  has  been  checked  back  against 
the  papers  we  have  been  working  through  throughout  |this 
hearing  for  the  year  1946. 

Q.  I  notice  you  have  shown  here  the  cost  of  power  gen¬ 
erated  by  the  company  in  1946.  What  does  that  star  oppo¬ 
site  that  amount  of  money  and  percentage  shown  there)  in¬ 
dicate  ? 

A.  It  indicates  that  that  figure  does  not  include  the  fiyed 
charges,  the  return  depreciation  taxes,  etc.,  on  the  com¬ 
pany’s  production  facilities.  It  is  purely,  merely  the  op¬ 
erating  expenses  of  the  plants  that  generate  the  power  gen¬ 
erated  in  Arkansas  and  not  the  total  cost  of  that  power  with 
all  the  factors  taken  into  consideration. 

Q.  The  figures  shown  on  this  statement  designated  as 
Exhibit  74  for  identification  were  figures  that  were 
1001-A  scattered  throughout  your  cross  examination  the 
other  day? 

A.  Yes,  sir.  j 

Q.  And  are  the  same  figures  that  you  used  to  convey  the 
information  ? 

A.  Yes,  sir.  I  believe  they  were  broken  up  a  little  differ¬ 
ently  from  what  they  were  in  some  instances  there,  but 
the  totals  are  all  the  same. 

i 

•  •••••• 
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1003  Q.  Mr.  Lynch,  was  this  statement  [Exhibit  75  for 
identification]  made  np  at  your  direction  and  under 

your  supervision? 

A.  Yes,  sir. 

Q.  Do  you  know  that  the  information  shown  thereon  and 
tends  to  be  reflected  thereby  is  true  and  correct? 

A.  Yes,  sir;  I  am  quite  certain  that  it  is. 

Q.  Is  it  based  upon  figures  which  you  dealt  with  the 
other  day  in  your  cross  examination  which  spread  out  over 
numerous  pages? 

A.  Yes,  sir,  with  one  slight  exception.  The  exception 
was  discussed  but  I  didn’t  answer  at  that  time.  There  was 
a  figure  of  $15  million-odd  dollars — I  have  forgotten — 
106, 1  believe - 

Mr.  Wahrenbrock  (Interposing) :  Was  the  figure  $500,- 
000  to  which  you  are  referring,  Mr.  Lynch? 

The  Witness:  Yes,  sir,  and  in  this  Exhibit  I  have  taken 
that  out  as  being  the  revenue  collected  for  the  sales  in  the 
year  1946  and  reduced  that  figure  to  $14,690,625. 

Mr.  Wahrenbrock:  The  $500,000  being  the  amount  we 
previously  referred  to  as  indicated  to  have  been  refunded? 

The  Witness:  Yes,  sir. 

Q.  That  deduction,  was  it  made,  Mr.  Lynch,  from  the 
revenue  derived  from  sales  to  consumers  in  Arkansas,  or 
would  you  tell  us  how  it  was  handled? 

1004  A.  It  was  deducted  from  the  total  sales  of  electric 
service. 

Q.  Total  sales  of  electric  service? 

A.  Yes,  sir. 

Q.  Mr.  Lynch,  in  your  direct  testimony,  I  believe  you  said 
that  the  sales  of  energy  by  your  company  at  wholesale  for 
resale  amounted  to  7.3  per  cent  of  your  total  electric  reve¬ 
nue,  and  by  reason  of  making  the  adjustment  of  the  $500,000 
that  you  spoke  of,  you  get  your  figure  of  7.6  per  cent.  Is 
that  right? 

A.  That  is  correct. 

Q.  In  this  statement? 

A.  That  is  correct. 
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Mr.  Lasley:  I  now  ask  that  the  document  identified  as 
Exhibit  75  be  admitted  in  evidence. 

Presiding  Examiner:  Is  there  any  objection? 

Mr.  Wahrenbrock:  I  would  like  to  ask  one  or  two  Ques¬ 
tions,  if  I  may. 

Mr.  Lasley :  Yes,  sir.  j 

Mr.  Wahrenbrock:  How  have  you  treated  Arkapsas 
Power  and  Light  Company’s  sales  to  the  Arkansas-Misspuri 
Power  Corporation  in  Exhibit  75? 

The  Witness:  That  is  included  in  the  item  “Some  por¬ 
tions  may  cross  state  line,”  87,377,000  kwh.  and  the  corre¬ 
sponding  revenue  of  $601,000  that  is  in  that  group. 
1005  Mr.  Wahrenbrock:  You  say  it  is  included.  Does 
that  constitute  the  whole  of  that  item? 

The  Witness:  Of  the  87  million  item? 

Mr.  Wahrenbrock :  Yes. 

The  Witness :  I  will  have  to  look. 

It  includes  the  whole  of  that  item  and  a  little  morP,  I 
believe.  j 

Mr.  Lasley :  You  mean  it  includes  all  sales  to  Arkansas- 
Missouri  Company  or  Corporation,  and  possibly  some  more 
sales? 

The  Witness:  Yes,  sir,  the  total  sales  shown  in  hpre, 
“Some  portion  may  cross  state  lines”,  87,377,000,  and  the 
actual  sales  to  the  Arkansas-Missouri  Power  Companyj  is 
85,405,000,  so  there  is  that  difference  in  some  other  figure. 

Mr.  Wahrenbrock:  Does  that  involve  transactions  w*th 
the  Southwestern  Gas  and  Electric? 

The  Witness :  Yes,  sir,  I  believe  you  will  find  all  the  rpst 
of  it  in  there. 

Mr.  Wahrenbrock:  Subject  also  to  check,  we  have  po 
objection  to  this,  Mr.  Examiner.  | 


1011  Q.  Mr.  Lynch,  the  other  day,  in  response  to  a  ques¬ 
tion  by  Mr.  Wahrenbrock,  you  mentioned  the  fact  thiat 
the  Jackson,  Mississippi  generating  station  was  under  coin¬ 
struction.  That  was  in  response  to  a  question  of  what  gener¬ 
ating  stations  were  then  under  construction  in  the  ALMNjO 
system.  Do  you  know  that  the  Jackson  station  is  comipg 
into  use  ? 


i 
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A.  It  is  supposed  to  come  into  use  this  coming  summer. 

Q.  Do  you  know  what  effect  it  will  have  on  the  flow  of 
energy  through  the  Greenville  crossing,  or  crossing  num¬ 
bered  5  on  Exhibit  72? 

A.  I  know  what  the  probable  effect  is.  I  have  a  very  defi¬ 
nite  opinion  about  it. 

Q.  What  is  it? 

A.  That  it  will  very  greatly  change  that  flow,  may  even 
reverse  it.  We  have  another  condition  that  may  reverse 
that,  and  that  is  that  we  have  been  ordered  to  take  a  crossing 
out  of  the  river  at  Memphis  in  which  event  there  is  a  lot  of 
power  that  has  been  going  across  the  river  in  a  westward 
direction  at  Memphis  that  is  going  to  have  to  find  another 
path,  and  I  am  sure  if  both  of  those  things  come  to  pass, 
that  that  flow  of  power  at  Greenville  will  be  very  consider¬ 
ably  reversed. 

1012  Q.  Into  Arkansas  ? 

A.  Yes,  sir. 

Q.  Was  it  all  out  in  1946? 

A.  Yes,  sir. 

Q.  The  river  crossing  you  referred  to,  is  that  the  crossing 
shown  on  Exhibit  72  as  number  6? 

A.  That  is  the  line,  yes,  sir,  that  the  power  I  am  talking 
about  will  be  diverted  from,  in  which  line  that  river  crossing 
is  located. 

Q.  Mr.  Lynch,  in  laying  out  this  system  and  in  construct¬ 
ing  it,  was  your  plan  to  take  care  of  it  then,  or  the  near 
immediate  demands  of  the  territory  which  you  were  propos¬ 
ing  to  serve? 

*#•***• 

The  Witness :  The  plan  was  laid  out,  when  laid  out,  was 
laid  out  as  a  long-range  plan  with  the  idea  that  we 

1013  were  building  a  skeleton  work  in  there  heavy  enough 
to  take  care  of  conditions  right  then  and  for  the  im¬ 
mediate  future,  and  so  laid  out  that  they  could  be  reinforced 
from  time  to  time  as  it  was  necessary  when  the  load  in  the 
area  grew  and  had  to  be  taken  care  of,  and  I  am  not  asked  to 
express  an  opinion  on  how  good  I  thought  the  job  was,  but 
it  was  laid  out  in  1928  and  we  didn’t  find  very  much  occasion 


485 


to  commence  reinforcing  it,  as  I  know  we,  will  have  to,  until 
some  three  or  four  years  ago,  and  what  was  put  down  there 
then  fits  right  into  the  picture  of  the  way  it  is  being  devel¬ 
oped  now.  The  changes  that  we  are  making,  the  plants  that 
we  are  adding  and  the  loads  that  are  coming  on  are  increas¬ 
ing  the  uses  of  those  lines  up  until  there  is  not  much  letft  in 
the  way  of  capacity  in  them,  in  which  event  we  build  jlines 
somewhere  else  to  relieve  them  and  still  have  that  fit  into 
the  whole  lines  that  we  had  fit  into  the  picture.  j 

About  the  only  regret  that  I  can  find  so  far  in  looking  back 
over  what  was  done  and  having  lived  with  it  a  lifetinjie  is 
that  where  we  built  lines  and  made  mistakes — mistakes  are 
always  made  by  building  them  too  light  rather  than  too 
heavy.  j 

I 

1014  Recross-examination. 

j 

By  Mr.  W ahrenbrock : 

Q.  Mr.  Lynch,  in  your  redirect  you  said  with  respect  to  a 
number  of  the  interconnections  that  they  were  used  to  carry 
energy  to  your  own  consumers. 

Did  you  mean  thereby  to  say  that  they  are  used  exclu¬ 
sively  for  that  purpose? 

A.  No,  sir;  they  are  used  for  that,  but  not  exclusively, 

Q.  Does  your  Exhibit  73  refer  to  purchases  computed  by 
you  under  the  billing  arrangements  which  you  described  in 
your  prior  testimony,  or  do  the  amounts  there  stated  rejfer 
to  physical  energy  receipts  at  the  interconnecting  points? 

A.  Those,  as  the  heading  says,  are  receipts  and  deliveries. 
The  left-hand  column  being  the  receipts  and  the  right-h^nd 
column  the  deliveries.  They  are  identically  the  same  figures 
that  we  have  talked  about  all  the  way  through  and  I  hive 
checked  them  back  except  that  we  have  dropped  off  the  hun¬ 
dreds  of  kilowatt  hours  and  used  the  closest  thousand,  s^nd 
speaking  in  terms  of  Mkw.  instead  of  kwh. 

1015  Q.  According  to  the  notes  I  made  when  you  w<^re 
discussing  your  map,  Exhibit  72,  your  counsel  listed 

a  group  of  these  interconnections  by  number,  and  you  tes¬ 
tified  that  they  were  used  to  carry  energy  to  “our  o^n 
consumers”  and  I  had  a  question  as  to  whether  you  meint 
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to  include  all  the  numbers  you  did.  According  to  my  notes, 
he  referred  to  2,  3, 4,  5,  5- A,  6,  6- A,  10  and  11. 

A.  5  was  included  by  error. 

Q.  That  is  the  point  I  meant. 

Now,  in  other  words,  you  do  not  mean  to  include  5  as  an 
interconnection  which  is  used  to  carry  energy  to  “our  own 
consumers”? 

A.  Which  was  in  1946,  pardon  me. 

Mr.  Lasley :  I  think  it  was  5-A  I  referred  to  instead  of  5. 

The  Witness :  5-A  did  carry  power  in,  but  5  did  not. 

Q.  Now,  with  respect  to  interconnections  2,  3,  4,  5-A,  6, 
6- A,  10  and  11,  on  Exhibit  72,  when  energy  flows  at  those 
interconnection  points  are  from  Arkansas  to  out-of-state 
companies,  are  or  are  not  those  interconnections  then  being 
used  to  carry  energy  to  your  own  consumers? 

•  •••••• 

The  Witness :  Whenever  it  is  flowing  out  on  all  of 
1016  them,  they  are  definitely  not  being  used  to  carry 
energy  to  our  own  consumers.  The  outward  flow  is 
not  to  our  consumers.  Some  of  that  flow  may  go  out  on  one 
line  and  come  back  on  another.  I  wouldn’t  say  as  to  that, 
having  power  not  going  to  our  customers. 

In  answering  the  question  I  had  in  mind  that  it  was  power 
coming  in,  and  a  good  deal  of  it — there  is  a  lot  of  it  which 
moves  in  on  those  connections. 

Q.  Your  counsel  asked  you  a  series  of  questions  about  the 
ratios  that  I  had  you  determine  on  your  cross  examination, 
and  you  gave  new  percentages.  Am  I  correct  in  stating 
that  in  each  case  what  you  did  was  to  change  the  ratio  I  had 
given  you  to  a  percentage  of  the  total? 

A.  Yes,  I  have  given  the  figure  as  a  percentage  of  the 
total  instead  of  one  part  as  a  percentage  of  another  part. 

Q.  It  is  merely  an  arithmetical  conversion? 

A.  I  used  the  same  figures  but  a  different  combination  of 
them. 


•  •••••• 
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261  Charles  T.  Goll  was  called  as  a  witness,  and  after 
having  been  duly  sworn  and  examined,  testified  as 

follows : 

I 

Direct  examination. 

By  Mr.  Barber:  j 

Q.  Your  address  and  occupation? 

262  A.  I  reside  at  Arlington,  New  Jersey,  and  am  em¬ 
ployed  as  an  accountant  by  Ebasco  Services  Incorpo¬ 
rated. 

Q.  How  long  have  you  been  employed  by  Ebasco  Services, 
Incorporated? 

A.  Since  its  organization  in  November,  1935. 

Q.  By  whom  were  you  employed  prior  to  that? 

A.  From  March  1920  to  November,  1935, 1  was  employed 
by  Electric  Bond  and  Share  Company. 

Q.  During  this  employment  did  you  have  an  opportunity 
to  acquaint  yourself  with  the  history  of  Arkansas  Ppwer 
and  Light  Company  and  its  predecessors? 

A.  Yes,  sir.  j 

Q.  Was  Ebasco  Services  Incorporated  employed  to  make 
the  so-called  system  cost  study  for  Arkansas  Power  &  Light 
Company? 

A.  Yes,  but  as  it  related  to  properties  first  acquired  by  an 
associated  company,  related  to  respondent  through  common 
corporate  control,  only.  | 

Q.  You  mean  only  as  related  to  cost? 

A.  Yes. 

Q.  Properties  first  acquired  by  an  associated  company? 
A.  That  is  correct,  sir. 

Q.  What  is  meant  by  system  cost? 

A.  It  is  the  cost  of  property  acquired  by  purchase,  etci,  to 
the  accounting  utility  or  its  associated  companies,  if  first 
acquired  by  such  associated  companies. 

263  Q.  By  that  you  mean  that  if  the  accounting  utility 
acquired  the  property  from  an  associated  company, 

then  it  is  the  cost  to  that  associated  company? 

A.  Yes,  sir. 

Q.  Were  you  directly  responsible  for  the  preparation!  of 
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this  study  as  it  related  to  properties  first  acquired  by  an 
associated  company? 

A.  Yes. 

Q.  What  was  the  source  of  the  material  used  by  you  in  the 
determination  of  this  portion  of  system  cost? 

A.  The  principal  source  was  the  books  and  records  of 
Electric  Power  and  Light  Corporation. 

•  •••••• 

270  Q.  You  have  stated  that  the  principal  source  of 
material  used  was  the  books  of  Electric.  WTiat  other 

source  was  used? 

A.  The  books  of  National  Power  &  Light  Company,  an 
associate  of  Electric,  were  used  in  connection  with  costs 
incurred  by  the  first  person  in  the  associated  group  of  com¬ 
panies  in  connection  with  the  acquisition  of  the 

271  Arkansas  Central  Power  Company  and  East  Ar¬ 
kansas  Power  &  Light  Company  securities.  National 

sold  these  to  Electric  prior  to  formation  of  Arkansas  Power 
&  Light  Company. 

Q.  When  did  National  acquire  its  investment  in  Arkansas 
Central  Power  Company? 

A.  In  April,  1922,  as  of  January  1,  1922,  National  ac¬ 
quired  control  of  Little  Rock  Railway  and  Electric  Com¬ 
pany,  which  later  became  Arkansas  Central  Power  Com¬ 
pany. 

Q.  At  the  time  of  acquisition  of  this  property  National 
also  acquired,  in  the  same  transaction,  other  properties, 
did  it  not? 

A.  Yes,  including  Birmingham,  Houston,  Knoxville. 

Q.  Was  a  separate  price  paid  for  each  of  these  prop¬ 
erties  ? 

A.  No;  they  were  acquired  as  a  group  at  one  lump-sum 
price. 

Q.  Then  National  acquired  the  securities  of  the  Little 
Rock  properties  as  part  of  a  basket  transaction? 

A.  Yes,  except  that  in  1922  National  acquired  additional 
securities  of  Little  Rock  Railway  and  Electric  Company 
which  were  not  included  in  the  original  transaction.  Later 
National  organized  Arkansas  Central  Power  Company  and 
it  acquired  the  Little  Rock  properties. 
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Q.  When  did  National  sell  its  interest  in  Arkansas  Cen¬ 
tral  Power  to  Electric  Power  and  Light  Corporation? 

272  A.  In  1925. 

Q.  What  was  the  price  paid? 

A.  $4,000,000  in  cash,  of  which  National  considered 
$3,627,574.25  as  its  cost  of  149,985  shares  of  common  sjtock 
of  Arkansas  Central  Power  Company  and  $372,425.75  as 
payment  for  other  securities,  notes,  loans,  accounts,  etc.,  of 
Arkansas  Central  and  Inter-City  Terminal  Railway  Com¬ 
pany  owned  by  National  Power  &  Light  Company. 

Q.  How  was  this  price  determined? 

A.  It  was  determined  by  a  committee  of  four  directors, 
two  each  from  the  respective  boards  of  National  and  Elec¬ 
tric. 

Q.  Of  whom  was  this  committee  composed? 

A.  Messrs.  Charles  Hayden  and  Frederick  Strauss  Rep¬ 
resented  Electric  and  Messrs  J.  K.  Newman  and  Georgy  H. 
Howard  represented  National. 

Q.  Were  either  of  these  gentlemen  directors  of  both  ;Na- 
tional  and  Electric? 

A.  No. 

Q.  Were  any  of  these  gentleman  a  director  of  Electric 
Bond  and  Share  Company? 

A.  Just  one.  Mr.  Frederick  Strauss  was  a  director  of 
Electric  Bond  and  Share  Company  as  well  as  Electric  Power 
&  Light  Corporation. 

Q.  Did  you  prepare  a  list  of  the  respective  Boards  of 
Directors  of  Electric,  National  and  Bond  and  Share 

273  as  of  December,  1925? 

A.  Yes,  sir. 

1 

##♦*##• 

Q.  Do  you  have  available  the  data  which  was  considered 
by  the  respective  committees? 

A.  Yes,  sir. 

i 

274  Presiding  Examiner :  This  document  dated  Decem¬ 
ber  21, 1925,  consisting  of  approximately  25  attached 

photostated  sheets,  as  a  committee  report  considering  t;he 
purchase  from  National  Power  and  Light  of  its  holdiiigs 
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and  Arkansas  Central  and  other  companies  will  be  marked 
for  identification  as  Exhibit  No.  52. 

•  •••••• 

Q.  Yon  have  referred  to  this  document  as  data  considered 
by  the  respective  committees.  I  believe  the  first  three  sheets 
of  this  exhibit  reflect  the  reports  to  the  committees  with 
respect  to  that  negotiation. 

275  A.  They  are  also  included  therein,  yes,  sir. 

Q.  How  did  National  determine  the  cost  of  its  in¬ 
vestment  in  Arkansas  Central  when  the  securities  were  sold 
to  Electric? 

A.  National  considered  that  the  amount  received  from 
Electric  represented  its  cost  and  therefore  credited  the 
proceeds  to  its  investment  account. 

Q.  When  National  sold  this  investment  to  Electric  did 
it  record  a  profit  or  loss  on  the  transaction? 

A.  No,  sir.  National  recorded  neither  a  profit  nor  loss 
upon  the  transaction  and  has  consistently  maintained  that 
position  throughout  the  ensuing  twenty-two  years,  for  all 
purposes. 

Q.  What  percentage  of  the  outstanding  voting  securities 
of  Electric  and  National  was  held  by  Electric  Bond  and 
Share  Company  at  that  time? 

A.  Approximately  20  per  cent  of  each. 

Q.  Then  when  the  securities  of  Arkansas  Central  were 
sold  National  had  not  previously  assigned  a  definite  cost 
thereto  ? 

A.  No. 

Q.  Did  National,  after  the  sale  of  the  Arkansas  Central 
securities  to  Electric,  segregate  the  remaining  lump  sum 
investment  upon  its  books? 

A.  No  segregation  of  this  group  investment  was  ever 
entered  on  the  books  of  National.  National  did,  however, 
make  a  memorandum  allocation  of  its  remaining 

276  group  cost  after  sale  of  the  Arkansas  Central  Se¬ 
curities,  such  allocation  being  made  upon  the  basis 

of  the  earning  power  of  the  common  stocks  of  the  com¬ 
panies  remaining  after  this  sale. 

Q.  Was  this  determination  of  the  cost  of  this  investment 
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to  National  the  subject  of  inquiry  in  the  proceedings  before 
the  State  Commission? 

A.  Yes,  sir.  That  Commission  in  an  investigation  pf  the 
electric  operations  of  Arkansas  Power  &  Light  Company, 
Docket  No.  225,  inquired  into  and  ruled  upon  this  deter¬ 
mination  of  cost. 

Q.  Did  the  State  Commission  make  a  finding  with  rpspect 
to  this  cost? 

A.  Yes,  sir,  and  its  findings  dated  June  24,  1944,  it  held 
the  cost  of  $3,000,000 - 

•  •  •  •  •  •  •  | 

278  Q.  That  amount  was  the  amount  considered  to  be 

279  National’s  cast  and  included  in  the  system  cost  Vhich 
the  Commission’s  Order  directed  to  be  entereded  in 

the  books  of  the  company.  Is  that  correct? 

A.  Yes,  sir. 

•  •  •  •  •  •  • 

283  Mr.  Goll,  have  you  examined  the  letter  dated  Jan¬ 
uary  9,  1948  which  was  addressed  to  Mr.  Gordon  E. 

Young  by  Mr.  Wahrenbrock  relative  to  the  system  co$t  de¬ 
termination  of  Arkansas  Power  and  Light  Company? 

A.  I  have. 

•  •  •  •  •  •  • 

284  Q.  I  wish  to  ask  you  a  question  as  set  forth  in  said 
letter.  Turn  first  to  item  1-A  on  the  first  page  iof  it. 

Is  not  such  purported  system  cost  predicated  upon  the|  con¬ 
tract  consideration  of  $4  million  paid  by  Electric  Power 
and  Light  Corporation  to  its  affiliate,  National  Powei|  and 
Light,  as  of  November  30,  1925,  rather  than  upon  cojst  to 
National  Power  and  Light  Company  as  of  April  1, 1922,  the 
date  of  acquisition? 

A.  As  I  have  previously  testified  National  determined  the 
cost  of  its  remaining  investment  in  1925  and  if  it  is  desired 
to  determine  the  allocation  of  cost  as  of  April  1,  1922,  it 
can  be  accomplished  by  working  back  from  that  date,  j 

•  •••••• 

285  Q.  Referring  again  to  page  1,  item  (1)  (b),  does  not 
the  contract  consideration  of  $4  million  fail  to  repre- 
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sent  an  allocation  of  cost  to  National  Power  &  Light  Com¬ 
pany  for  the  reason  that  said  sum  was  based  upon  purported 
value  rather  than  upon  cost? 

A.  The  contract  consideration  of  $4  million  not  only  does 
not  fail  to  represent  an  allocation  of  cost  to  National  but  is 
the  allocation  of  such  cost.  It  is  based  upon  value  and  I 
know  of  no  better  basis  for  determining  an  allocation  of  a 
group  purchase  than  the  value  of  each  of  the  things  pur¬ 
chased. 

Q.  Page  1,  item  (1)  (c),  were  not  National  Power  &  Light 
Company  and  Electric  Power  &  Light  Corporation  at  the 
time  of  the  Electric-National  transaction,  November  30, 
1925,  each  controlled  by  Electric  Bond  and  Share  Company? 

A.  Yes,  in  accordance  with  interpretation  of  regulatory 
authorities. 

Q.  Page  2,  item  (1)  (d),  does  not  respondent’s  determina¬ 
tion  of  system  cost  include  costs  of  refinancing  incurred 
after  acquisition? 

A.  No. 

Q.  Page  2,  item  (l)(e),  did  not  Little  Rock  Rail- 
286  way  &  Electric  Company,  predecessor  to  Arkansas 
Central  Power  Company,  pay  dividends  in  excess  of 
$750,000  to  National  Power  &  Light  Company  in  1923,  and, 
if  so,  were  such  dividends  properly  accounted  for  in  the 
books  and  accounts  of  National  Power  and  Light  Company? 

A.  Little  Rock  Railway  &  Electric  Company  did  pay  divi¬ 
dends  to  National  in  1923  in  excess  of  $750,000.  As  to 
whether  they  were  properly  accounted  for  I  do  not  care  to 
express  an  opinion.  Marwick,  Mitchell  &  Company,  Na¬ 
tional’s  independent  auditors  in  their  report  on  examination 
did  not  take  exception  to  the  accounting  for  dividends  re¬ 
ceived  from  another  subsidiary  but  did  not  apparently  con¬ 
sider  that  any  portion  of  such  dividends  received  from  Little 
Rock  were  improperly  accounted  for.  In  remaining  silent 
in  their  report  it  must  be  assumed  that  they  approved  such 
accounting. 

If  it  is  contended  by  the  staff  that  some  portion  of  this 
amount  was  paid  from  surplus  accumulated  by  Little  Rock 
prior  to  acquisition  by  National  and  that,  regardless  of  the 
apparent  approval  of  National’s  accounting  therefor  by  its 


independent  accountants,  such  portion  should  more  appro¬ 
priately  have  been  applied  as  a  reduction  of  National in¬ 
vestment,  I  agree  that  such  may  be  so  and  have  competed 
such  amount  at  approximately  $307,000. 

Q.  Page  2,  item  (1)  (f) — Did  not  National  Power  &  Light 
Company,  in  the  organization  of  Arkansas  Central 

287  Power  Company,  retain  certain  assets  of  Little  Rock 
Railway  &  Electric  Company,  price  such  assets  at 

nominal  amounts,  and  shortly  thereafter  dispose  of  such 
assets  at  practically  their  face  value,  thereby  realizing  size¬ 
able  profits  which  should  reduce  system  cost? 

A.  For  the  same  reasons  set  forth  in  the  preceding  answer 
I  cannot  say  that  National’s  accounting  was  erroneous. 
However,  such  assets  were  not  disposed  of  at  practically 
their  f ave  value ;  neither  were  there  sizeable  profits  realized. 
If  these  assets,  exclusive  of  Inter-City  Terminal  Railway, 
are  first  reduced  to  their  realizable  value  National  may  be 
said  to  have  realized  a  profit  of  approximately  $114,000.  j  If 
the  Inter-City  Terminal  Railway  Company  item  is  first  re¬ 
duced  to  the  value  assigned  thereto  by  Electric — which  is  'the 
method  used  in  system  cost  determination — then  Eleciric 
ultimately  sustained  a  loss  of  $142,800  which  is  charged  to 
surplus. 

Q.  Assuming  that  the  last  two  items  should  more  appro¬ 
priately  have  been  credited  to  investments  would  it  change 
your  determination  of  system  cost  as  it  applies  to  the  for¬ 
mation  of  Arkansas  Central  Power  Company? 

A.  No,  it  would  not  affect  such  determination.  If  such 
adjustments  were  applied,  for  the  reasons  previously 
stated,  they  would  have  no  effect  on  the  final  determination 
but  would  have  the  effect  of  changing  the  opening 

288  figure  since  everything  is  worked  back  from  the  de¬ 
termination  of  cost  in  1925. 

Q.  Referring  now  to  (l)(g),  does  not  system  cost  as  de¬ 
termined  by  respondent  completely  disregard  the  net  cur¬ 
rent  position  of  Little  Rock  Railway  &  Electric  Company 
as  of  the  date  of  acquisition  by  National  Power  &  Light 
Company?  j 

A.  As  I  have  previously  testified,  Arkansas  Power  & 
Light  Company  did  not  directly  acquire  the  assets  of  Ar- 
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kansas  Central  Power  Company  at  its  formation.  It  ac¬ 
quired  beneficial  ownership  in  the  form  of  an  investment  in 
that  company  and  the  system  cost  of  that  investment  was 
determined  and  compared  with  Arkansas  Power  and  Light 
Company’s  recorded  cost  thereof  to  determine  the  excess 
of  recorded  cost  over  system  cost. 

The  net  current  position  of  Arkansas  Central  or  its 
predecessor,  Little  Eock,  would  not  enter  into  a  determina¬ 
tion  of  system  cost  upon  such  a  basis.  I  have  also  pre¬ 
viously  stated  that  Arkansas  Power  &  Light  Company  sub¬ 
sequent  to  acquisition  of  its  controlling  interest  in  the 
securities  of  Arkansas  Central  did  acquire  its  physical 
properties  and  other  assets.  If  system  cost  were  to  be  de¬ 
termined  at  the  date  that  Arkansas  Power  &  Light  Company 
succeeded  to  the  physical  properties  and  assets  of  Arkansas 
Central,  the  net  current  position  would  be  an  element  to  be 
considered  in  the  determination  of  system  cost. 

I  have  previously  introduced  an  exhibit  which 
289  would  show  the  effect  of  the  determination  of  system 
cost  as  of  that  subsequent  date  which  I  do  not  believe 
needs  any  further  comment. 

Q.  Page  2,  item  (1)  (h) — Has  not  the  respondent  in  its 
determination  of  system  cost,  failed  to  verify  and  classify 
net  additions  of  Little  Eock  Eailway  &  Electric  Company 
and  Arkansas  Central  Power  Company  from  the  date  of 
acquisition  by  National  Power  &  Light  Company  to  the 
date  of  merger,  November  24,  1926? 

A.  My  previous  answer  partly  answers  this  question, 
also.  However,  if  the  question  relates  to  net  plant  additions 
of  Little  Eock  and  Arkansas  Central  I  did  not  verify  and 
classify  such  net  plant  additions  because  they  have  no  bear¬ 
ing  upon  a  system  cost  study,  but  would  be  verified  and 
classified  in  the  original  cost  study. 

If  the  question  is  directed  to  net  changes  in  the  associated 
company’s  investment  and  the  assets  and  liabilities  of 
these  companies  which  might  be  considered  to  have  some 
bearing  upon  a  system  cost  determination,  then  my  answer 
is  that  I  did  verify  and  classify  such  net  additions. 

•  •  •  •  •  •  • 
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687  Cross-examination.  | 

I 

By  Mr.  Wahrenbrock : 

I 

688  Q.  Mr.  Goll,  I  direct  your  attention  to  your  Ex¬ 
hibit  No.  50  and  to  your  first  page  of  that  Exhibit. 

In  your  determination  of  excesses  of  recorded  cost  over 
system  cost  of  properties  acquired  from  Electric  Power  and 
Light  Corporation  by  Arkansas  Power  and  Light  Company, 
as  shown  on  Exhibit  50,  page  1,  you  show  in  the  second  (col¬ 
umn,  under  the  general  heading  “October  31, 1926”  and  the 
specific  heading  “Arkansas  Central  Power  Company”  a 
figure  of  $7,620,345  as  Electric  Power  and  Light  Corpora¬ 
tion’s  cost  of  acquisition. 

My  question  is:  does  that  figure  reflect  any  change;  in 
the  surplus  account  of  Arkansas  Central  between  November 
1,  1925,  when  Electric  acquired  the  stock  of  Arkansas  Cen¬ 
tral,  and  October  31,  1926,  when  Arkansas  Central  passed 
into  Arkansas  Power  and  Light  Company? 

Q.  My  question  was  whether  that  figure  reflects  a  change 
in  the  surplus  account  between  those  dates. 

A.  No,  sir,  that  figure  does  not. 

Q.  Did  you  determine  whether  there  had  been  a  change 
in  the  surplus  account  between  those  dates? 

A.  Yes,  sir.  j 

Q.  Did  you  verify  that  as  an  accountant? 

689  A.  With  the  available  records ;  yes,  sir. 

Q.  I  want  to  know  without  any  qualifications — did 
you  or  did  you  not  as  an  accountant  verify  that  there  wejre 
no  changes  in  the  surplus  account  between  those  dates. 

A.  I  am  a  little  confused  as  to  the  changes  you  refer  ijo. 
You  wish  me  to  come  from  the  balance  of  one  day  to  the 
balance  of  another  day,  I  verified  that;  yes.  Changes  took 
place. 

Q.  Did  you  as  an  accountant  verify  that  there  was  no 
change  in  the  surplus  account  of  Arkansas  Central  Power 
Company  between  those  two  dates  ? 

A.  There  had  to  be  a  change  in  the  surplus  account. 

Q.  Then  you  did  not  verify  that  there  was  no  change. 

A.  No,  sir. 

Q.  There  was  a  change? 
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A.  Yes,  sir,  had  to  be. 

Q.  There  was  a  change  in  the  surplus  account  but  that 
change  was  not  reflected  in  your  $7,620,000.  Is  that  correct? 
A.  That  is  correct. 

Q.  Let  me  ask  you  whether  the  change  in  that  surplus 
account  between  those  two  dates  resulted  in  the  amount  in 
the  surplus  account  being  less  at  the  second  date  than  it 
was  at  the  first  date. 

A.  It  was  more. 

690  Q.  It  was  more? 

A.  Yes. 

Q.  How  much  more  ? 

A.  I  couldn’t  offhand  say.  I  don’t  have  any  figures  here. 
Q.  Can  you  by  referring  to  your  working  papers  tell  us  ? 
A.  I  don’t  have  those  working  papers  with  me  at  the 
present  moment,  sir.  I  can  get  you  the  figures. 

Q.  I  am  afraid  we  are  going  to  have  to  have  your  working 
papers  so  that  you  can  give  us  those  answers,  Mr.  Goll. 
Can  you  obtain  them  rather  shortly? 

A.  I  can  have  them  here  tomorrow  morning.  From  Sched¬ 
ule  No.  25,  page  2  of  3  of  the  respondent’s  response,  it  indi¬ 
cates  the  increase  in  surplus  balance. 

Q.  Does  that  show  the  amount  of  the  change  as  between 
the  two  dates  that  I  asked? 

A.  Except  for  one  month’s  difference  it  shows  the  balance 
at  the  end  of  1925  and  the  balance  at  the  end  of  October 
31, 1926. 

Q.  That  shows  the  change  for  all  of  that  period  except  two 
months.  Is  that  correct? 

A.  One  month,  November - 

Q.  (Interposing)  November  1  to  October  31,  1926? 

A.  Two  months. 

Q.  Did  you  verify  the  82,000 — withdraw  that. 

691  Are  you  able  to  state  from  those  figures  what  the 
change  was  in  the  surplus  account  of  Arkansas  Power 

and  Light  Company  from  December  31,  1925  to  October 
31,  1926? 

A.  Approximately  $23,000  increase. 

Q.  $23,000  increase? 

A.  That  is  right. 

Q.  Assuming  that  that  was  the  increase - 


A.  (Interposing)  That  is  wrong. 

Q.  Did  yon  want  to  change  your  answer? 

A.  Yes,  I  misread  the  schedule,  sir.  There  is  a  deer 
of  approximately  $119,000. 

Q.  What  is  that? 


ease 


A.  Decrease  of  approximately  $119,000. 

Q.  Decrease  of  approximately  $119,000? 

A.  Yes,  sir. 

Q.  In  the  absence  of  your  working  papers  I  want  to  ihake 
some  assumptions,  hypothetical  assumptions  on  using  those 
figures  instead  of  using  the  year’s  figures,  but  before  doing 
so,  have  you  as  an  accountant  verified  the  amount  of  that 
decrease  ? 

A.  Yes,  sir. 

Q.  What  was  the  effect  of  that  decrease  in  surplus,  if  any, 
on  your  $7,620,345  figure? 

A.  None. 

Q.  That  is  to  say  that  that  $7,620,000  figure  would 
692  have  been  the  same  if  you  had  ascertained  that  there 
was  no  decrease  for  the  period  from  November  1, 
1925  to  October  31, 1926? 

A.  Yes,  sir.  j 

Q.  Will  you  please  explain  why? 

A.  The  reason  for  that  is  this :  Arkansas - 


Q.  (Interposing)  Speak  slowly,  if  you  will,  please. 

A.  Yes,  sir. 

Arkansas  Central  Power  Company  was  formed  by  Na¬ 
tional  Power  and  Light  Company  in  1923.  It  had  no  surplus 
balance  at  the  date  of  formation.  Since  it  was  within  the 
family,  all  of  the  earnings  from  that  date  down  to  1926  Were 
earnings  during  period  of  ownership  accruing  to  the  system. 
The  balance  remaining  at  the  end  of  October  31,  1926  ^as 
considered  as  part  of  the  retirement  reserve  and  not  as  p^rt 
of  Electric’s  cost. 

Q.  Do  I  understand  that  you  determined  a  system  cost 
as  of  the  date  Electric  Power  and  Light  paid  National 
Power  and  Light  approximately  $4  million  in  cash? 

A.  No.  We  determined  that  that  was  National’s  cost  as 
of  the  date  of  formation  of  Arkansas  Central.  j 

Q.  Then,  do  I  understand  that  you  took  April  1,  1922  as 
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being  the  date  of  acquisition  and  determined  system  costs 
as  of  that  date.  Is  that  correct? 

A.  No,  that  is  not  quite  correct,  sir. 

Q.  As  of  what  date  did  you  determine  system  cost? 

693  A.  May  I  finish,  please? 

We  determined  that  that  was  National ’s  cost  be¬ 
cause  National  so  considered  it  and  worked  backwards  from 
that  date  to  the  cost  at  1922. 

Q.  As  of  what  date  did  you  make  your  first  determination 
of  system  cost? 

A.  From  1922. 

Q.  As  of  April  1,  1922? 

A.  That  is  right. 

Q.  That  is  the  date  as  of  which  you  determined  system 
cost? 

A.  Yes. 

Q.  What  was  the  acquired  surplus  on  the  Little  Rock  Com¬ 
pany  as  of  April  1,  1922  ? 

A.  Some  $300-odd-thousand. 

Q.  Did  you  determine  whether  in  effect  there  was  a  reduc¬ 
tion  in  that  surplus  amount  between  that  date  and  October 
31,  1926? 

A.  Yes,  sir. 

Q.  Was  there  a  reduction? 

A.  Yes,  sir. 

Q.  How  much  was  that  reduction? 

A.  That  is  hard  to  say,  sir,  for  the  reason  that  there  was 
a  remaining  balance  when  Little  Rock  went  out  of  the  pic¬ 
ture.  There  were  also,  of  course,  additions  between 

694  1922  and  1923.  Whether  the  part  left  behind  was 
acquired  surplus  or  earned  surplus  is  hard  to  tell. 

I  have  considered  it  to  have  been  part  of  the  acquired  sur¬ 
plus. 

Q.  Let  me  stop  you  right  there,  if  I  may,  to  make  sure  I 
understand. 

You  say  that  as  of  the  date  of  acquisition  April  1,  1922, 
there  was  an  acquired  surplus  of  approximately  $300,000? 
A.  Yes. 

695  Q.  You  say  that  there  were  some  additions  to 
surplus  between  that  date  and  April  1?  Is  that  the 


date? 
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A.  That  is  right. 

Q.  In  1923? 

A.  Yes,  sir.  I 

Q.  And  you  added  those  to  the  $300,000  approximately 
and  treated  the  total  amount  as  acquired  surplus  as  of  the 
date  of  acquisition,  April  1,  1922? 

A.  Oh,  no.  I 

Q.  Well,  will  you  explain  that? 

A.  Mr.  Rainwater  has  my  working  papers  so  I  am  hav¬ 
ing  some  difficulty  picking  figures. 

The  Witness:  I  can  give  you  the  surplus  balance  as  of 
January  1, 1921,  which  was  considered  the  effective  dike  of 
acquisition. 

Q.  You  treated  January  1,  19 - 

A.  (Interposing) :  1921. 

Q.  — as  the  effective  date? 

A.  That  is  right.  Pardon  me,  April  1, 1922  as  of  Decem¬ 
ber  31, 1921.  That  was  really  the  effective  contract. 
696  That  figure  at  that  date  was  $378,306.38.  Sujrplus 
balance  at  March  31,  1923,  was  $878,686.82.  i 

Q.  Did  you  reflect  that  change  between  those  two  plates 
in  the  amount  you  determined  as  Electric’s  cost  of  acquisi¬ 
tion? 

A.  No,  sir. 

Q.  Why  not? 

A.  It  was  paid  in  dividends  to  National  Power  &  Light 
Company. 

Q.  When? 

A.  In  1923. 

Q.  What  happened  to  the  $878,000  round  figure  suijplus 
as  of  March  31, 1923? 

A.  $752,629.20  was  paid  in  dividends,  some  on  the  pre¬ 
ferred  stock,  some  on  the  common  stock.  The  remaining 
balance  of  $126,057.62  was  not  carried  forward  to  the  new 
company. 

Q.  And  those  dividends  aggregating  $752,000  in  round 
figures  were  declared  as  of  a  date  subsequent  to  March  31, 
1923?  j 

A.  I  don’t  recall  that  they  were  declared  subsequent  to 
that  time.  They  were  payable  subsequent  to  that  time. 
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Q.  Then  accounting-wise  was  the  acquired  surplus  as  of 
April  1,  1922  in  the  amount  of  $378,000  reduced  to  $126,- 
000  as  of  March  31, 1923  ? 

A.  Yes,  sir. 

Q.  The  reduction  constituting-  the  difference  between 
those  figures,  which  is  approximately  $250,000  as  I 

697  figure  it  roughly,  was  that  reduction  reflected  in  your 
determination  of  the  cost  to  Electric? 

A.  No. 

Q.  Why  not? 

A.  Because  it  was  worked  backwards  from  a  date  to  a  be¬ 
ginning.  It  would  have  no  effect  upon  the  ending  figure.  It 
would  merely  have  changed  the  opening  figure.  Inci¬ 
dentally,  the  amount  is  greater  than  the  $250,000,  Mr.  Wah- 
renbrock,  because  there  were  adjustments  in  subsequent 
years,  credit  which  applied  to  the  opening  balance. 

Q.  Is  the  determination  of  system  cost  which  you  have 
made  one  which  in  effect  fails  to  give  effect  to  this  reduc¬ 
tion  in  surplus  between  April  1,  1922,  and  March  31,  1923? 

A.  In  substance  but  not  in  effect. 

Q.  You  stated  a  moment  ago  that  you  had  made  an  ac¬ 
counting  verification  of  these  figures. 

A.  That  is  right. 

Q.  Does  that  mean  that,  these  are  figures  which  you  de¬ 
termined  from  original  records  ? 

A.  No,  sir. 

Q.  Do  you  wish  to  be  understood  as  saying  that  an  ac¬ 
countant  can  verify  figures  without  having  the  original 
records  ? 

A.  Oh,  I  think  so,  sir,  from  such  reports  and  things  that 
are  still  available. 

Q.  Does  that  constitute  what  is  ordinarily  known 

698  among  accountants  as  accounting  verification? 

A.  No,  sir. 

Q.  Then  the  fact  is  that  you  have  not  made  an  accounting 
verification  of  these  figures.  Is  that  correct? 

A.  On  the  basis  last  stated  that  is  correct. 

Q.  Wliy  did  you  not? 

A.  Because  the  records  were  not  available. 

Q.  Did  you  attempt  to  secure  them  ? 
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A.  No,  sir,  I  did  not  because  I  had  known  long  before  I 
started  on  this  study  that  the  records  were  not  available. 

i 

•  •  •  •  •  •  • 

I 

709  Q.  If  you  could  determine  from  original  records 
that  there  was  a  reduction  in  surplus  between  the 

710  date  of  acquisition,  April  1,  1922,  and  October  31, 
1926  would  a  correct  determination  of  systen^  cost 

necessarily  require  that  you  reflect  that  reduction  in  surplus 
in  system  cost  as  you  determined  it? 

A.  In  all  instances,  except  this  one,  where  the  situation 
was  worked  backward  and  not  forward. 

i 

•  •••••• 

Q.  You  say  except  where  you  worked  backward.  Now  I 
am  asking  you  where,  when  you  worked  from  the  redords, 
if  you  have  the  original  records  you  don’t  work  backwards, 
do  you? 

A.  The  original  records  here,  sir — this  surplus  is  not 
worked  backwards.  You  asked  me  about  system  cost, 

Q.  Yes. 

A.  As  I  explained  to  you  before,  in  the  case  of  the 
Arkansas  Central,  National  considered  that  its  cost  of  the 
stock  was  X  dollars  on  a  particular  day,  and  always  riiain- 
tained  that  that  was  its  cash  cost.  | 

We  saw  no  reason  to  change  it.  He  has  the  best 

711  right  to  determine  what  it  cost  him.  They  always 
worked  it  backward,  and  we  did  the  same  thing.  We 

accepted  what  they  had  done. 

Q.  If  as  an  accountant  you  could  determine  from  original 
records  that  as  a  matter  of  fact  there  had  been  a  reduction 
in  surplus,  any  accurate  determination  of  system  cost  v^hich 
failed  to  reflect  such  a  reduction  in  surplus  would  be  in¬ 
accurate,  would  it  not  ? 

A.  It  would,  except  in  this  one  particular  instance,  Mr. 
Wahrenbrock. 

•  •  •  •  •  •  • 

726  Q.  I  direct  your  attention  to  Exhibit  61  for  identi¬ 
fication,  Mr.  Goll,  and  ask  you  to  assume,  if  you  will, 


i 
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please,  the  hypothetical  balance  sheet  there  shown  as  of 
a  date  of  April  1,  1922  in  which  the  plant  is  stated  at  an 
original  cost  of  $3  million,  cash  $300,000,  total  $3,300,000, 
and  on  the  right-hand  side  you  have  stock  at  $3  million; 
surplus,  $300,000,  total,  $3,300,000. 

727  I  will  ask  you  to  assume  further,  if  you  will, 
please,  that  the  stock  of  that  company  which  we  will 

assume  is  Company  A  was  acquired  by  company  B  as  of 
April  1, 1922,  at  a  cost  of  $4  million. 

I  would  like  to  ask  you  whether  the  computation  of  sys¬ 
tem  cost  on  those  simplified  facts  would  be  as  follows :  Cost 
to  the  B  company  of  the  stock,  or  system  cost  of  the  securi¬ 
ties,  less  the  cash  acquired  of  $300,000,  leaving  cost  of  plant 
at  $3,700,000,  and  subtracting  therefrom  the  original  cost 
of  plant,  $3  million,  which  gives  an  excess  of  system  cost 
over  original  cost  of  plant  in  the  amount  of  $700,000. 

Would  you  agree  with  that  conclusion? 

A.  Yes,  except  that  I  don’t  think  there  is  any  system 
cost  at  that  particular  date.  That  particular  date  is  in¬ 
vestment  cost  to  company  B  and  he  does  not,  by  the  illus¬ 
tration,  put  his  cost  upon  the  other  company’s  books  in  the 
plant  account.  There  is  no  excess  of  $700,000  in  that  $3,- 
000,000  plant  account  because  he  didn’t  put  his  cost  on  the 
books. 

Q.  All  right.  I  think  that  point  is  well  made  and  I  am 
glad  you  brought  that  out. 

If  you  make  one  further  assumption,  would  you  agree 
that  $700,000  did  represent  excess  of  system  cost  over 
original  cost  of  plant,  that  assumption  being  this :  That  on 
the  same  day,  April  1,  1922,  company  B  caused  company  C 
to  be  incorporated  and  the  properties  and  total  assets 

728  of  Company  A  to  be  transferred  to  company  C  and 
recorded  on  the  books  of  company  C  at  $3,700,000 

for  the  plant  and  $300,000  cash. 

The  Witness :  Yes,  sir. 

•  •••••• 

729  Q.  Assume,  if  you  will  now,  please,  with  respect  to 
company  C  of  the  previous  illustration  that  its  bal¬ 
ance  sheet  as  of  October  31,  1926  shows  plant  $3,700,000; 
cash,  zero;  total,  $3,700,000,  and  on  the  right-hand  side, 
stock,  $3,700,000;  surplus,  zero;  total,  $3,700,000. 
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Make  the  same  assumption  as  before  with  respect  to  the 
cost  of  the  securities  to  company  B  as  of  April  1,  [1922; 
namely,  $4  million. 

On  those  assumptions  would  you  compute  the  excess  of 
system  cost  over  original  cost  as  follows :  System  cost  of 
the  securities,  $4  million ;  original  cost  of  plant  as  shown  by 
the  balance  sheet  for  April  1, 1922,  $3,000,000 ;  assuming  fur¬ 
ther  that  there  has  been  no  change  in  the  original  cqst  of 
the  plant  during  the  interim,  and  deducting  that  $3 

730  million  from  the  $4  million,  giving,  apparently,  excess 
of  system  cost  over  original  cost  of  plant  of  $1  mil¬ 
lion. 

•  •  •  •  •  •  • 

The  Witness :  No,  I  would  not,  Mr.  Wahrenbrock.  j  As¬ 
suming  a  little  further  than  your  illustration  that  thej  sur¬ 
plus  as  $300,000,  which  exists  on  April  1,  existed  on  the1  date 
of  purchase  of  the  stock,  therefore  is  acquired  surplus  to 
the  owner  of  the  securities.  In  your  second  illustration  you 
assume  that  the  $300,000  surplus  and  the  cash  disappeared 
in  the  payment  of  a  dividend.  It  is  not  so  stated  but  I  inust 
assume  that.  If  I  do  that,  then  the  $300,000  should  have 
been  deducted  from  the  $4  million,  since  it  was  a  return  of 
part  of  his  investment  and  the  excess  would  remain  $70d,000. 

Q.  Now  in  layman’s  language,  then,  company  B  paid 
$4  million  to  acquire  the  property,  but  before  it  recorded 
that  property  it  took  $300,000  in  cash  out  of  the  company, 
so  its  cost  is,  in  effect,  reduced  to  $3,700,000  to  acquire 
the  property.  Is  that  what  you  are  saying? 

A.  To  acquire  the  assets ;  that  is  right. 

Q.  Suppose  that  instead  of  having  declared  a  $300,000 
dividend  during  that  interim  period  the  operations  of  com¬ 
pany  C  had  resulted  in  a  loss  during  that  interim  period, 
so  that  as  of  October  31, 1926  the  surplus  had  been  re- 

731  duced  to  zero,  would  that  affect  a  determination  of 
system  cost  as  of  October  31, 1926  ? 

A.  Yes,  sir. 

732  Q.  What  would  that  effect  be? 

A.  It  would  reduce  his  investment  cost  through 
loss  during  period  of  ownership,  merely  recognizing  his  loss 
during  period  of  ownership. 
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Q.  Any  reduction  in  surplus,  then,  during  that  period 
would  reduce  his  cost  of  acquisition.  Is  that  correct? 

A.  You  are  not  really  reducing  that  surplus  in  this  loss 
during  period  of  ownership.  You  are  picking  up  something 
which  is  not  in  this  picture,  but  I  am  willing  to  go  along 
with  you  and  say  yes,  it  would  affect  his  system  cost. 

Q.  It  would  affect  his  system  cost? 

A.  But  it  is  not  this  surplus  which  does  it  to  him,  it  is 
what  the  operations  do  after  he  gets  it  which  affects  his 
system  cost. 

Q.  And  what  happens  during  that  interim  period  of  opera¬ 
tions  is  reflected  in  the  reduction? 

A.  Yes,  sir. 

Q.  If  reflected  in  a  reduction  in  surplus  does  it  have  the 
effect  of  reducing  the  excess  of  system  cost  over  original 
cost? 

A.  Oh,  no.  This  can  never  do  that. 

Q.  I  have  misstated  my  question.  Any  operation  loss 
which  is  reflected  in  a  reduction  of  surplus,  or  anything  else 
that  is  reflected  in  reduction  of  surplus,  does  reduce  the 
acquiring  company’s  cost? 

A.  That  is  right. 

Q.  Now  let  me  ask  you  if  you  can  point  out  in  the 
733  company’s  response,  or  in  your  exhibits,  what  you 
believe  to  be,  or  what  you  have  determined  to  be,  the 
cost  to  National  Power  &  Light  Company  as  of  April  1, 1922, 
of  acquiring  that  part  of  the  group  of  securities  acquired 
on  that  date  which  were  acquired  in  order  to  acquire  the 
Arkansas  properties? 

A.  $3,556,530.57. 

Q.  Does  that  figure  appear  at  the  top  of  the  right-hand 
column  on  page  52  of  Exhibit  “A”,  Appendix  1  to  the  com¬ 
pany’s  response  which  is  Item  “C”  in  this  proceeding? 

A.  Yes,  sir. 

Q.  Does  the  $3,556,000  figure  include  the  cost  to  National 
Power  &  Light  Company  of  all  of  the  securities  which  it 
acquired,  the  cost  as  of  that  date  of  all  of  the  securities 
which  it  acquired  in  the  total  group  of  securities  in  order  to 
acquire  the  Arkansas  properties? 

A.  No,  it  well  may  not. 

Q.  What  further  element  of  such  cost  is  there? 


A.  Let  me  explain  this  situation  to  you,  Mr.  Wahren- 
brock.  Those  opening  figures  are  not  on  anyone’s  bobks. 
The  only  figure  of  cost  is  the  last  figure  on  page  53,  apd  it 
is  worked  backward  from  that  point  to  arrive  at  the  open¬ 
ing  figure.  j 

Q.  The  last  figure  on  page  53  to  which  you  refejr  is 
$4,000,000? 

A.  Yes,  sir.  And  it  works  backward  from  there  to  |  the 
opening  figure.  Now  if  by  chance  there  may  he  sbme 

734  errors  in  these  intervening  figures,  that  opening;  fig¬ 
ure  would  change,  but  the  closing  figure  would! not 

according  to  the  method  in  which  it  was  computed. 

Q.  Are  you  prepared  to  state  whether  or  not  there  are 
any  errors  in  what  you  refer  to  as  working  backwards  ft-om 
the  $4,000,000  figure  ? 

A.  Yes,  there  is  one,  dividend  paid  out  of  acquired  Sur¬ 
plus  assuming  the  illustration  we  just  had. 

Q.  There  is  an  error. 

A.  Yes,  and  it  would  have  been  in  that  opening  figure. 
The  same  applies  to  some  small  investments  of  Little  block 
Railway  and  Electric  Company  which  were  not  turned  pver 
to  Arkansas  Central  but  were  retained  by  National  and 
sold,  should  more  properly  have  been  credited  to  investment 
account.  If  so  done  the  opening  figure  would  have  t|een 
different,  being  greater  in  both  instances. 

Q.  Are  there  any  other  errors  in  this  process  of  working 
backward  to  which  you  have  testified  ? 

A.  None  that  I  know  of,  sir. 

Q.  Have  you  made  a  determination  of  what  the  cost  of 
those  securities  on  April  1, 1922,  would  be  eliminating  such 
errors? 

A.  I  would  say  roughly  $3,950,000. 

Q.  Your  answer  is  that  you  would  say  “roughly.”  I^ave 
you  made  the  determination  ? 

735  A.  No,  I  can  do  it. 

Q.  Do  you  have  those  figures  now,  Mr.  Goll? 

A.  I  would  say  it  would  be  $3,979,129.30. 

Q.  That  represents,  does  it,  your  determination  of !  the 
cost  to  National  Power  &  Light  Company  of  acquiring  all 
of  the  securities  acquired  in  order  to  acquire  the  Arkansas 
properties  in  the  group  acquisition  of  April  1,  1922,  that 
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figure  being  determined  as  of  April  1, 1922.  Is  that  correct? 
A.  Yes,  sir. 

Q.  Should  it  not  properly  include  an  additional  $699,- 
629.15  which  is  the  second  figure  in  the  column  on  page  52 
to  which  we  previously  referred  representing  the  amount 
for  purchase  of  $700,000  principal  amount,  Little  Bock 
Bailway  and  Electric  Company  bond,  secured  one-year, 
eight-per  cent  notes  due  1-1-22? 

A.  You  ask  me  whether  that  is  in  that  figure  ?  The  answer 
is  yes. 

Q.  Whether  that  figure  should  not  be  added  to  your 
$3,979,000  figure  in  order  to  give  the  total  cost  of  all  securi¬ 
ties  acquired  by  National  as  of  April  1,  1922,  cover- 

736  ing  Arkansas  properties? 

A.  Yes,  that  is  right. 

Q.  What  is  that  total,  please  ? 

•  ••••«• 

The  Witness :  $4,678,758.45. 

Presiding  Examiner:  Now  straighten  out  Mr.  Lasley  on 
his  question. 

Mr.  Lasley :  Did  I  understand  you  to  say  a  while  ago  that 
the  three  million-and-something  was  total  amount  paid  by 
National  for  the  basket  transaction  it  purchased  in  April 
of  1922? 

The  Witness:  No,  sir.  $3,979,000  is  the  adjusted  figure 
which  represents  an  allocation  of  that  part  of  the  basket 
which  is  not  directly  attributable  to  some  specific  situa¬ 
tion. 

737  Mr.  Wahrenbrock  asked  me  whether  the  $699,000 
wasn’t  also  in  that  basket  originally,  and  it  is.  I 

added  it  on,  and  it  gives  you  a  total  of  $4,678,758.45  out  of 
National’s  original  recorded  basket  of  some  $22,000,000. 
I  believe  that  is  what  Mr.  Wahrenbrock  wants. 

738  By  Mr.  Wahrenbrock: 

Q.  Mr.  Goll,  before  we  go  further,  will  you  give  me  the 
details,  please,  of  the  difference  between  the  figure  of 
$3,556,000  which  appears  at  the  top  of  page  52  and  the  figure 
you  have  just  given  of  $3,979,000? 
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A.  It  represents  $307,877.90  of  dividends  paid  from  ac¬ 
quired  surplus - 

Q.  (Interposing:)  Just  a  minute,  please.  $307,877.90. 

A.  That  is  right.  $114  thousand - 

Q.  (Interposing:)  What  was  that? 

A.  Dividends  paid  from  acquired  surplus  to  National. 

Q.  The  next  item? 

A.  $114,220.83,  representing  the  amount  that  National 
realized  from  the  sale  of  those  securities  that  it  took  from 
Little  Rock. 

Q.  What  securities  are  you  referring  to  as  those  secur¬ 
ities? 

A.  Some  securities  owned  by  Little  Rock  at  March  3l, 
1923,  which  were  not - 

Q.  (Interposing:)  March  31,  1923  was  the  date  of  the 
realization  ? 

A.  No.  Little  Rock  owned  the  securities  on  that  day. 
They  were  not  turned  over  to  Arkansas  Central  on  April  1, 

1923,  but  were  retained  by  National. 

Q.  Are  those  securities  listed  or  designated  sonie- 
739  where  in  the  response?  Can  you  identify  them  by 
reference  to  the  response? 

A.  No,  they  are  not  listed  in  there,  sir. 

Q.  Will  you  then  designate  them  accurately,  please?  I 
A.  On  Schedule  No.  27,  page  2  of  that  Schedule;  page  ;53 
of  appendix  A - 

Q.  (Interposing:)  To  item  C  we  have  been  talking  aboijit? 
A.  Yes,  sir.  It  is  the  seventh,  eighth,  ninth  and  tenth 
item  on  that  page,  securities  of  those  companies. 

Q.  The  seventh  item  being  under  the  heading  “May  1, 
1924”? 

A.  No,  February  2  and  November  10. 

Q.  The  seventh  item  is  February  2,  1924  and  November 
10, 1928? 

A.  That’s  right. 

Q.  The  securities  there 
down  to  and  including  the  item  under  the  heading  “July  111, 

1924. ”  Is  that  correct? 

A.  Not  including  the  item  July  11, 1924.  That  was  a  pur¬ 
chase  of  some  stock,  actual  cash  purchase  by  National. 


i 

described  and  thereafter  described 
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Q.  Suppose  you  just  read  the  names  of  these  securities, 
Mr.  Goll. 

A.  Specifically,  National  sold,  or  realized  cash  for,  a 
$5,000  note  of  Inter-City  Terminal  Railway  Company; 
United  Gas  and  Electric  Engineering  Company  common 
stock. 

740  Q.  Have  you  the  amounts  for  each  of  these? 

A.  That  they  obtained  for  them? 

Q.  Yes. 

A.  $5,000  on  the  first  one;  $101.14  Garland  Power  and 
Development  Company;  $33,760,  Arkansas  Cold  Storage 
Company;  Bonds,  $75,617.50.  That  includes  some  interest. 

Q.  Does  that  complete  the  enumeration  of  the  securities 
disposed  of  for  which  you  have  included  the  figure  of 
$114,220.83? 

A.  I  think  I  missed  one.  There  was  another  Inter-City 
Terminal  Railway  Company  bond  from  which  they  realized 
$1,000. 

Q.  Is  that  last  thousand  in  your  figure  of  $114,000? 

A.  Yes,  sir. 

•  •••••• 

Q.  Will  you  see  if  the  total  of  those  is  $115,478.64? 

A.  It  probably  is. 

Q.  Does  that  require  a  correction  in  your  figure  of  $114,- 
220.83? 

A.  No,  sir.  National  had  made  credits  to  the  investment 
account  of  certain  amounts  which  are  deducted  to  arrive  at 
this  $114,000. 

Q.  Will  you  state  what  those  credits  were  ? 

741  A.  Applicable  to  the  $5,000  Inter-City  Terminal 
note,  $1.00.  Applicable  to  the  United  Gas  and  Elec¬ 
tric  Engineering  Company  stock,  $3.14. 

Applicable  to  the  Garland,  $11;  the  Arkansas  Cold  Stor¬ 
age  bonds,  $1,242.67. 

Q.  Does  that  complete  your  list  ? 

A.  Yes,  sir. 

Q.  At  what  amounts  were  those  securities  which  you  have 
listed  recorded  on  the  books  of  Little  Rock  Railway  and 
Electric  Company  as  of  April  1, 1922,  respectively? 
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A.  Inter-City  Terminal  note  and  bond  at  their  par  valjue, 
or  principal  amount - 

Q.  (Interposing)  Which  was  what? 

A.  $6,000.  United  Gas  and  Electric  Engineering  Com¬ 
pany,  common  stock,  $1,350;  Garland  Power  Development 
common  stock,  $111,250.09;  Arkansas  Coal  Storage  Com¬ 
pany  bonds,  $75,617.50. 

Q.  What  were  the  $214,000  principal  amount,  Inter-C|ity 
first  mortgage  sixes  recorded  at  on  Little  Rock’s  books? 

A.  $186,450.57. 

Q.  What  is  the  total  then,  at  which  those  securities  were 
recorded  on  the  books  of  Little  Rock? 

A.  $375,008.16. 

Q.  just  one  minute,  please.  Do  you  want  to  correct  that 
figure? 

742  A.  $379,668.16. 

Q.  Some  of  the  items  making  up  that  total  which 
you  had  previously  given  in  your  testimony  contained  dupli¬ 
cating  amounts? 

A.  Yes,  sir. 

Q.  Why  did  you  use  $114,220.83  instead  of  $379,668.60? 

A.  As  I  explained  to  you  before,  there  were  already 
credits  to  the  investment  account  by  National.  The  figure 
of  $114,000  excludes  Inter-City  because  Inter-City  is  in  tpat 
opening  figure  of  $3,556,000. 

Q.  Does  that  account  for  the  full  difference  between  the 
$114,000  and  the  $379,000  figures? 

A.  No,  not  quite,  sir.  The  $114,000  represents  that 
amount  which  National  received  and  failed  to  credit  to  its 
investment  account.  The  securities  were  recorded  on  .the 
books  of  Little  Rock  at  a  higher  figure,  but  it  was  considered 
in  the  determination  of  the  $114,000  they  were  not  wprth 
what  they  were  on  the  books  of  Little  Rock  because  National 
failed  to  obtain  the  same  amount  for  them. 

The  difference  you  may  consider  to  represent  that  part 
of  surplus  which  was  left  behind  in  recognition,  probably, 
of  the  fact  that  securities  were  not  worth  what  they  Tyere 
recorded  on  the  books. 

Q.  In  your  answer  you  just  stated  “it  was  not  consid¬ 
ered”. 
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A.  I  did  not  consider  it. 

743  Q.  You  did  not  consider  it? 

A.  That  is  right. 

Q.  What  effort  did  you  make  to  ascertain  what  the  cash 
value  of  those  securities  as  of  April  1,  1922  was? 

A.  I  didn’t  make  any  effort  to  ascertain  what  it  was  then. 
I  merely  assumed  that  what  National  got  for  them  was  about 
all  that  you  could  get  out  of  them.  That  is  just  about  the 
way  it  would  stand,  I  think. 

Q.  When  you  say  what  National  got  for  them,  what  was 
the  range  of  dates  of  those  sales  ? 

A.  The  Arkansas  Coal  Storage  bonds  were  sold  in  Feb¬ 
ruary  of  1924  and  November  of  1928.  I  don’t  think  I  could 
tell  you  the  exact  dates.  Four  thousand  of  them  were  sold 
in  1924  and  70,500  in  1928.  National  realized  their  principal 
amount,  and  it  is  so  included  in  this  statement. 

The  Garland  stock,  United  Gas  and  Electric  Corporation 
stock - 

Q.  (Interposing:)  Before  you  go  on,  had  those  securities 
been  valued  at  $1.00  before  they  were  disposed  of? 

A.  By  National  on  its  records ;  yes,  sir. 

Q.  Does  that  reflect  the  fact  that  there  had  been  fluctua¬ 
tions  in  the  values  of  those  securities  between  the  time  of 
their  acquisition  and  the  time  of  their  disposition? 

A.  No,  sir.  It  was  a  value  placed  on  those  securities  by 
the  directors  of  National  sometime  in,  I  believe,  1923. 

744  Q.  Did  you  ascertain  whether  the  value  of  those 
securities  did  fluctuate  during  that  period  of  time? 

A.  I  had  no  means  of  ascertaining,  sir,  no. 

Q.  And  you  did  not  ascertain  those? 

A.  No,  sir. 

Q.  Now,  will  you  continue  to  indicate  the  range  of  the 
dates  during  which  the  remainder  of  these  securities  were 
disposed  of? 

A.  The  Garland  stock,  United  Gas  and  Electric  Corpora¬ 
tion  capital  stock,  and  the  Inter-City  8  per  cent  note,  that 
$5,000  item,  were  all  sold  in  May  of  1924. 

Q.  To  whom  was  that  stock  sold?  The  Garland  stock. 

A.  Messrs.  Couch  and  Longino,  I  believe. 

Q.  Will  you  identify  who  they  were,  please? 

A.  I  believe  they  were  connected  with  Arkansas  Light  and 
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Power  Company,  sir.  They  were  interested,  I  believ^,  in 
buying  the  company  because  it  had  some  property  which 
would  fit  into  a  reservoir  for  their  dam  site. 

Q.  Was  that  a  sale  for  cash? 

A.  Yes,  sir. 

Q.  What  was  the  amount  of  cash;  the  amount  which  you 
had  taken? 

A.  $33,750.  The  other  $10  I  took  was  an  item  wihich 
National  received  for  some  tax  rebate,  or  some  item  like 
that. 

745  Q.  Does  that  complete  your  statement  as  to  the 
dates  of  these  dispositions? 

A.  I  believe  so ;  yes,  sir. 

Q.  How  about  Inter-City? 

A.  Which  Inter-City,  sir? 

Q.  The  bonds  and  notes. 

A.  That  was  1924. 

Q.  Does,  then,  the  figure  which  you  have  previously  given 
of  $4,678,758.45  represent  the  total  as  you  have  now  cor¬ 
rected  it  in  lieu  of  the  first  two  figures  in  the  column  on  the 
right-hand  side  of  page  52  of  Appendix  1  to  item  C? 

A.  Yes,  sir. 

Q.  And  that  is  the  cost  to  National  Power  and  Light  Com¬ 
pany  as  of  April  1, 1922,  total  cost  of  acquiring  the  securities 
covering  the  Arkansas  properties  ? 

A.  Yes,  sir. 

Q.  Did  National,  after  April  1,  1922,  acquire  additional 
securities  of  the  Little  Rock  Railway  and  Electric  Company? 

A.  Yes,  sir. 

Q.  Are  those  the  securities  which  are  listed  on  the  s^me 
page  52  under  the  heading  “August,  1922  to  January, 
1923”? 

A.  Yes,  sir. 

Q.  Were  those  additional  securities  acquired  at  approxi¬ 
mately  their  par  value  or  principal  amount? 

A.  Approximately  so;  yes,  sir. 

•  •  *  •  •  •  •  i 


758  In  the  absence  of  any  balance  sheet  for  Little  itock 
Railway  and  Electric  Company  closer  in  date  to|  the 
date  of  acquisition  of  the  securities  covering  that  property  by 
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National  in  the  group  of  properties  acquired  by  National 
April  1,  1922,  I  would  like  to  ask  the  witness  whether  he 
can,  from  the  data  set  forth  on  Exhibit  62  and  the  other 
data  available  to  you  including  that  by  which  you  de¬ 
termined  the  acquisition  cost  of  $4,678,758.45  as  of  that 
same  date  determine  the  amount  of  the  excess  of  system 
cost  over  recorded  cost  of  the  Little  Rock  Railway  and 
Electric  properties. 

The  Witness:  After  all,  Mr.  Wahrenbrock,  I  believe  I 
said  this  morning  that  as  of  the  date  of  acquisition  of  Little 
Rock,  or  any  other  company,  there  is  no  system  cost.  It  is 
cost  of  an  investment,  and  it  has  no  relationship  to  that 
plant  account  upon  that  company’s  books  whatsoever. 

759  Q.  The  Little  Rock  Plant  did  pass  into  the  plant 
account  of  Arkansas  Power  &  Light  Company  as  of 

October  31,  1926,  did  it? 

A.  Arkansas  Central  did,  yes,  sir.  Little  Rock  was  no 
longer  in  existence  in  1926. 

Q.  I  didn’t  ask  that,  Mr.  Goll.  I  asked  whether  the 
Little  Rock  plant,  or  what  remained  of  it  after  current 
changes,  passed  into  Arkansas  Power  &  Light  Company  as 
of  October  31, 1926. 

A.  Yes,  sir,  that  is  right. 

Q.  And  I  believe  your  position  is  that  there  is  a  system 
cost  for  those  properties,  is  there? 

A.  Oh,  surely.  Yes,  sir. 

Q.  And  can  you  determine,  then,  that  system  cost  for 
those  properties  on  the  basis  of  the  data  set  forth  in  this 
Exhibit  62  and  the  other  data  you  have  as  of  April  1,  1922, 
or  January  1,  1922? 

•  •••••• 

760  Q.  I  will  ask  you,  Mr.  Goll,  whether  in  the  absence 
of  interim  acquisitions  between  April  1,  1922  and 

October  31,  1926,  system  cost  would  not  necessarily  be  the 
same. 

A.  If  there  were  no  acquisitions  or  dispositions  it  would 
be  the  same. 

Q.  A  change  in  surplus,  then,  during  that  interim  period 
would  affect  the  determination  of  system  cost,  but  whatever 
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that  effect  is,  system  cost  is  the  same  under  the  two  methods. 

A.  Change  in  surplus  would  have  an  effect  dn 

761  system  cost;  yes,  sir. 

Q.  But  if  there  is  a  change  in  surplus  it  has  that 
effect  on  system  cost  regardless  of  whether  system  cost  Sis 
determined  as  of  October  31,  1926  or  as  of  April  1,  1922. 
Is  that  correct? 

A.  Yes,  sir. 

Q.  Did  you  in  making  your  determination  of  svsteim 
cost,  give  effect  to  any  changes  in  surplus  between  April  il, 
1922  and  October  31,  1926  with  respect  to  the  Arkansas 
properties  which  were  covered  by  the  securities  National 
acquired  on  April  1,  1922? 

A.  Yes,  I  did,  Mr.  Wahrenbrock.  However,  let  me  ex¬ 
plain  further  that  in  the  final  determination  the  surplus 
balance  which  remained  and  was  transferred  to  Arkansas 
Power  and  Light  Company  was  not  considered  as  surplus 
but  as  part  of  the  property  retirement  reserve.  Therefore, 
the  Arkansas  Central  situation  system  costwise  began  with 
zero  surplus  and  ended  with  zero  surplus. 

Q.  I  would  like  to  have  that  just  plain  on  the  record, 
just  what  the  facts  were  there  and  why  you  treated  that  as 
depreciation  reserve,  that  is  retirement  reserve  instead  pf 
treating  it  as  surplus.  I  wish  if  you  can,  Mr.  Goll,  ju^t 
begin  with  the  date  of  April  1,  1922  and  tell  us  the  surplus 
account  as  of  that  date,  what  happened  to  it,  or  maybe  the 
beginning  date  should  be  January  1,  1922 — — 

762  A.  (Interposing:)  Yes. 

Q.  (Continuing:)  — tell  us  what  the  figure  wjjls 
and  what  happened  to  it,  and  what  it  was  as  of  October  31, 
1926.  Then  tell  us  what  you  did  with  reference  to  specific 
figures  and  why? 

A.  The  surplus  balance  of  Little  Rock  Railway  add 
Electric  Company  at  December  31,  1921,  or  January  1, 
1922,  was  $378,306.38.  It  increased  from  that  date  to 
March  31,  1923  when  Little  Rock  ceased  operations  to 
$878,686.82,  of  which  $752,629.20  was  paid  in  preferred  aijd 
common  dividends,  and  $126,057.62,  remaining  balance,  i  I 
applied  as  reduction  of  the  book  cost  of  the  securities  which 
National  obtained  from  Little  Rock. 

Q.  When  you  say  you  applied  that  $126,000  figure  in 
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reduction  of  cost  of  acquisition  of  securities,  your  applica¬ 
tion  is  reflected  in  what  figure  to  which  you  have  testified 
or  which  is  set  forth  in  your  Exhibit? 

A.  The  $114,000  I  mentioned  this  morning  as  being  the 
value  obtained  by  National  for  those  securities  it  got  from 
Little  Rock. 

Q.  And  that  application,  then,  is  not  reflected  in  the  com¬ 
pany’s  response  or  in  your  prior  Exhibits  but  only  in 
your  testimony  of  this  morning.  Is  that  correct? 

A.  That  is  correct 

Q.  Then  your  application  of  that  figure  is  ulti- 

763  mately  reflected  in  your  $4,678,758.45.  Is  that  cor¬ 
rect?  That  is  the  figure  to  which  you  testified  this 

morning. 

A.  Yes;  it  is  not  in  there. 

Q.  You  gave  effect  to  it  in  that  figure? 

A.  In  determining  that  figure,  that  is  right.  Itself,  it 
is  not  in  there. 

Q.  Let  me  just  try  to  relate  this  to  the  company’s 
response  and  to  your  prior  Exhibits.  To  the  extent  that  in 
the  company’s  response  and  in  your  prior  Exhibits  you  did 
not  give  effect  to  that  $126,000  applied  in  reduction  of  the 
book  cost  of  the  investment,  to  that  extent  the  company’s 
response  and  your  prior  Exhibits  are  erroneous.  Is  that 
true? 

A.  I  guess  you  can  say  that’s  true. 

Q.  I  interrupted  your  account  of  how  you  were  tracing 
this  amount  through.  You  have  gotten  it  now  up  to 
March  31, 1923. 

A.  And  at  zero. 

Q.  And  it  is  zero  as  of  that  date? 

A.  When  Little  Rock  ceased  operations. 

Q.  Yes. 

A.  Now  we  pass  to  Arkansas  Central.  It  started  with 
zero. 

Q.  You  stated  just  a  moment  ago  that  $752,000  dividend 
had  been  declared  between  December  31, 1921  and  March  31, 
1923,  so  that  the  $378,000  surplus  as  of  the  date  of 

764  acquisition,  December  31,  1921,  had  been  reduced. 
Did  you  apply  that  reduction  in  reduction  of  the 

book  cost  of  the  investment? 


A.  That  is  one  of  the  adjustments  we  made  this  morn¬ 
ing. 

Q.  That  is  to  say  in  the  figures  to  which  you  testified 
this  morning,  in  addition  to  applying  the  $126,000  you  [also 
applied  the  difference  between  that  $126,000  figure  and 
the  $378,000  figure  in  reduction  of  the  book  cost  of  the 
investment.  Is  that  correct? 

A.  That  is  correct. 

Q.  And  that  reduction  likewise  is  given  effect  to  in  your 
determination  of  the  amount  of  $4,678,000  to  which  I  you 
testified  this  morning? 

A.  Yes,  sir.  j 

Q.  And  to  the  extent  that  the  company’s  response  and 
your  previously  presented  Exhibits  do  not  give  effect  to 
that  reduction,  they  are  likewise  in  error.  Is  that  time? 

A.  That  might  well  be  so. 

Q.  Before  you  said  it  was  true.  Is  it  or  is  it  not  true? 

A.  I  said  it  was  true. 

Q.  You  say  now  it  is  true? 

A.  That  is  right. 

Q.  If  you  will  look  at  the  bottom  of  page  2  of  Exhibit]  62, 
it  there  appears  that  as  of  January  31,  1922  the  surplus 
of  Little  Rock  Railway  and  Electric  Company  was 

765  $757,730.37.  Do  you  know  why  that  surplus  jin- 
creased  in  one  month  from  $378,000  to  $757,000? 

A.  Could  you  loan  me  the  document  of  which  this  [Ex¬ 
hibit  is  a  part? 

Q.  Certainly. 

A.  I  am  afraid,  sir,  it  is  more  than  one  month,  'fhe 
figure  of  $378,000  is  as  of  January  1,  1922 — I  see.  Thaft  is 
right. 

•  •••••• 

766  Q.  I  would  lkie  to  ask  you,  Mr.  Goll,  to  continue  ^ith 
the  explanation  you  were  making  of  your  treatment 

of  the  problem  of  the  surplus  account.  You  had  not  gotiten 
to  March  31,  1923,  and  as  of  that  date  the  surplus  accojunt 
was  zero. 

A.  Yes,  sir.  Starting  with  April  1,  1923,  new  Arkansas 
Central  Power  Company,  surplus  is  also  zero.  From  that 
date  to  October  31,  1926  was  accumulated  in  the  surplus 
and  remained  as  a  balance  as  of  that  date  $121,934.63. 
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In  the  determination  of  system  cost  I  transferred  that 
from  surplus  to  property  retirement  reserve,  for  the  reason 
that  subsequent  to  the  formation  of  Arkansas  Power  and 
Light  Company  the  directors  of  that  company  transferred 
all  of  the  acquired  surplus  to  the  property  retirement  re¬ 
serve,  and  I  treated  it  at  its  formation  in  a  similar  manner 
in  which  it  was  ultimately  treated  on  the  books  of  Arkansas 
Power  and  Light  Company. 

Q.  Is  the  effect  of  that  treatment  which  you  have  given 
the  $121,000  figure  the  same  as  though  the  depreciation 
reserve  was  deficient  by  that  amount  as  of  the  date  of 
acquisition  ? 

A.  That  is  correct,  sir. 

Q.  That  is  as  of  October  31,  1926? 

A.  Yes,  sir. 

767  Q.  Did  you  ascertain  whether  there  were  any 
erroneous  accounting  items  on  the  books  of  Little 
Rock  or  Arkansas  Central  which,  if  corrected,  would  have 
affected  the  surplus  account? 

A.  I  don't  believe  there  were  any,  Mr.  Wahrenbrock. 

Q.  My  question  was  whether  you  ascertained  if  there 
were. 

A.  Yes,  I  believe  I  did. 

Q.  How  did  you  do  that? 

A.  All  I  could  do  was  make  a  comparison  of  balance 
sheets.  There  were  no  books,  as  I  explained  to  you  before, 
from  which  I  could  ascertain  whether  there  were  some 
bookkeeping  erroneous  entries  or  not. 

•  •••••• 

782  Q.  Mr.  Goll,  what  was  the  cost  to  National  Power 
and  Light  Company  of  the  total  securities  for  the 

group  of  properties  of  which  you  say  the  contract  consider¬ 
ation  of  $4,000,000  is  an  allocation  of  the  part  of  that  cost 
applicable  to  the  Little  Rock  property? 

783  A.  National  recorded  the  cost  of  that  basket  at 
$22,247,514.27. 

Q.  What  have  you  determined  to  be  that  cost? 

A.  I  did  not  determine  any  part  of  that  cost  for  the  simple 
reason  that  the  way  this  Arkansas  Central  situation  was 


handled,  as  you  no  doubt  can  see,  it  wasn’t  necessary.  That 
was  taken  from  the  basket,  assigned  as  specific  cosfy  and 
I  never  did  check  just  what  I  would  think  that  basket  was 
worth. 

Q.  Then  I  refer  you  to  transcript  285,  lines  10  to  12,  -vfhere 
in  your  testimony  on  direct  you  said  “The  contract  consider¬ 
ation  of  4,000,000  not  only  does  not  fail  to  represent  an  allo¬ 
cation  of  cost  to  National,  but  is  the  allocation  of  such  c(>st.” 

A.  That  is  right.  I  said  that,  sir. 

Q.  You  adhere  to  your  statement  that  that  is  the  alloca¬ 
tion  of  such  cost? 

A.  That  is  the  part  that  was  allocated  to  Arkansas  Cen¬ 
tral  Power  Company. 

Q.  That  wasn ’t  what  I  asked  you. 

A.  If  it  is  an  allocation  it  is  an  allocation,  sir. 

Q.  I  want  to  know  whether  the  4,000,000  is  an  allocation 
of  the  cost  of  $22,247,514.27.  Do  you  say  that  that  is  an 
allocation  of  that  cost? 

A.  Yes,  that  is  right,  to  the  thing  that  they  sold  at  that 
time. 

784  Q.  Then  you  are  saying  that  in  your  opinioTji  the 
$22,000,000  figure  was  the  cost.  Is  that  correct?  , 

A.  That  is  right.  That  is  what  they  recorded  as  the  Cost. 

Q.  Do  you  say  it  was  the  cost? 

A.  I  told  you  I  didn’t  make  any  attempt  to  determine 
what  I  would  consider  its  cost. 

Q.  You  don’t  say  it  was  the  cost? 

A.  I  don’t  believe  I  said  that.  I  don’t  believe  I  said  that 
I  did  not  think  it  was  the  cost.  I  said  I  never  had  any  occa¬ 
sion,  any  reason,  in  the  determination  of  what  applied  to  this 
particular  situation,  to  determine  what  that  cost  was,  pr  if 
it  wasn’t  the  22,000,000  which  I  knew  was  on  their  bpoks 
what  I  would  consider  its  cost  was.  There  was  no  reason 
why  I  should  go  back  and  say  “Well,  this  cost  was  something 
else.”  He  said  the  cash  cost  of  an  item  on  a  certain  [day 
was  so  much  to  him,  I  took  his  word  for  it,  and  I  think  he 
had  a  right  to  say  what  something  cost  him.  I  had  no  ijight. 
to  go  around  and  tell  him  it  didn ’t  cost  that. 

Q.  You  are  now  saying  in  your  opinion  that  was  cost  ? 

A.  I  am  just  saying  I  have  no  opinion  on  it. 
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Q.  All  right.  Now  can  yon  say  “Yes”?  Yon  are  not 
saying  that  was  cost? 

•  •••••  # 

785  Q.  Then  you  are  not  saying  that  the  $4,000,000  is 
an  allocation  of  that  as  cost,  are  yon? 

A.  Let  me  say  it  this  way,  Mr.  Wahrenbrock:  I  am  say¬ 
ing  that  the  $4,000,000  is  the  cost  of  the  item  to  which  that 
amount  was  assigned  taken  from  whatever  that  basket  may 
have  cost  National. 

•  •••••• 

801  Q.  (Interposing) :  You  are  referring  to  page  730 
of  the  transcript,  line  16  ? 

A.  Yes.  The  question  relates  to  property.  You  will 
notice  that  my  answer  assumed  that  the  question  related 
to  all  the  assets  and  not  to  the  property  only. 

Similarly - 

Q.  (Interposing)  Let  me  understand  that.  You  are  not 
changing  your  answer  in  line  21  ? 

A.  No,  sir. 

Q.  You  wish  to  point  out  that  it  relates  to  property  and 
not  to - 

A.  (Interposing)  Relates  to  all  of  the  assets  and  not  the 
property  only. 

Q.  Oh,  you  do  wish  to  change  your  answer,  then.  How 
do  you  want  your  answer  to  read?  “To  acquire  the  assets ; 
that  is  right.”? 

A.  That  is  right. 

Q.  You  want  to  change  the  word  “property”  in  line  21 
to  “assets”? 

802  A.  That  is  right. 

Q.  All  right. 

You  have  another  change  in  your  testimony  to  make? 

A.  On  page  732,  the  last  question,  the  answer  is  in  similar 
situation  to  the  one  we  just  spoke  about 
Q.  What  line  on  that  page,  Mr.  Goll? 

A.  The  question  begins  at  line  20  and  the  answer  is 
at  line  24. 

Q.  What  do  you  want  to  make  your  answer  on  line  24 
read? 
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A.  I  want  it  to  read  * 1  That  is  right,  as  it  applies  to  all 
of  the  assets  acquired.” 

Q.  Does  that  complete  the  statement  you  wanted  to  make, 
Mr.  Goll? 

A.  Yes. 

I 

810  Q.  On  pages  263  and  264  of  the  transcript,  in  refer¬ 

ence  to  Electric  Power  and  Light  Company’s  acquisi¬ 
tion  of  securities  from  Southern  Power  and  Light  Company, 
you  testified  to  the  effect  that  the  cost  of  acquiring  the  (Ar¬ 
kansas  properties  was  not  segregated  on  Electric’s  books, 
but  that  Electric  made  memorandum  allocations  in  1943 
on  the  basis  of  net  income  for  the  period  from  1928  to  1937, 
on  the  basis  of  net  income  for  that  period,  and  on  the  b^sis 
of  asset  values  of  common  stock  as  of  December  30,  1927. 
Is  that  substantially  correct?  | 

A.  No,  sir.  I  didn’t  say  they  made  memorandum  entries. 
I  said  they  recorded  them  on  the  books. 

Q.  They  made  an  allocation  and  reported  it  on  tlieir 
books? 

A.  That  is  as  I  recall  my  testimony,  sir. 

Q.  And  that  was  on  the  basis  of  net  income  over  the  period 
I  referred  to  and  asset  value  of  the  common  stock  on  the 
date  at  which  I  stated.  Is  that  correct? 

A.  That  is  correct.  j 

Q.  Directing  your  attention  to  the  net  incomes  which  tl^ey 
used  in  making  that  allocation,  was  that  net  incotne 

811  limited  to  the  properties  which  were  covered  by  the 
securities  acquired  from  Southern  Power  and  Li^ht 

as  of  the  date  of  that  acquisition,  or  did  that  net  income  in¬ 
clude  net  income  from  properties  otherwise  acquired  by 
Electric,  including  Arkansas  Central? 

A.  They  probably  did,  Mr.  Wahrenbrock.  I  don’t  knpw 
of  any  way  in  which  they  could  have  maintained  a  record  to 
show  which  got  income  from  one  thing  and  got  income  frpm 
another. 

812  Q.  How  about  the  use  of  the  net  income  for  the 
period  prior  to  the  acquisition? 

A.  My  own  opinion  is  that  a  net  income  prior  to  the  ac¬ 
quisition  wouldn’t  be  indicative  of  anything  that  they  would 
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need.  What  they  were  trying  to  do  is  to  see  what  the  prop¬ 
erty  was  worth  to  them  after  they  bought  it.  The  future  is 
what  determines  it  and  not  the  past.  I  don’t  think  they 
bought  them  on  a  net  income  of  the  past.  That  is  just  my 
opinion. 

Q.  Did  the  net  income  which  was  used  for  the  Arkansas 
properties  include  relatively  more  other  acquisitions  than 
the  net  income  which  was  used  for  the  Mississippi  and  the 
Louisiana  properties? 

A.  I  couldn’t  say,  Mr.  Wahrenbrock. 

Q.  You  didn’t  ascertain  whether  that  was  true? 

A.  I  don’t  know  how  you  could  do  it. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  Arkansas 
Power  &  Light  Company,  with  its  inclusion  of  the  Arkansas 
Central  properties,  included  a  larger  ratio  of  other  prop¬ 
erties  than  the  Mississippi  and  the  Louisiana  properties 
included  ? 

A.  That  may  be  true,  Mr.  Wahrenbrock. 

Presiding  Examiner:  The  question  is  don’t  you  know  as 
a  matter  of  fact  that  that  is  true  ? 

The  Witness:  No,  sir,  I  don’t  know  it  as  a  matter  of  fact. 

By  Mr.  Wahrenbrock: 

Q.  If  that  is  true  wouldn’t  the  effect  of  an  allocation 
813  on  the  basis  which  was  used  load  on  to  the  Arkansas 
properties  a  larger  portion  of  the  group  cost  than 
should  properly  be  loaded  on  to  those  properties? 

Mr.  Young:  I  object  to  that  question,  Mr.  Examiner. 

Presiding  Examiner :  He  is  asked  his  opinion  if  that  were 
true  that  the  allocation  were  so  out  of  balance. 

Mr.  Young:  There  is  no  evidence. 

Presiding  Examiner :  He  may  give  his  opinion  as  to  that, 
because  that  goes  to  his  testimony  on  that  three-way  alloca¬ 
tion.  If  you  have  an  opinion  you  may  answer. 

The  Witness:  If  that  were  true,  it  possibly  could  have 
that  effect. 

Mr.  Wahrenbrock:  Not  only  possibly,  but  it  would  have 
that  effect,  would  it  not? 

•  •••••• 
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815  The  Witness :  Yes,  that  is  true. 

•  •  •  •  •  •  • 

820  A.  I  accepted  Electric’s  allocation  of  the  basket. 
He  owned  the  basket.  He  had  a  right  to  break  it;  He 

had  a  right  to  break  it  in  the  way  he  thought  was  right.  I 
didn’t  want  to  go  in  there  and  disturb  anything.  I  am 
satisfied  with  that  basket  and  its  allocation.  It  is  oh  his 
books.  His  auditors  checked  it.  His  auditors  verified  his 
books.  They  accepted  it.  I  don’t  see  where  I  have  any  right 
to  go  in  there  and  change  it. 

Q.  You  are  speaking  now  as  an  employee  of  Ebasbo  or 
as  an  independent  accountant? 

The  Witness :  I  am  just  speaking  for  myself. 

Q.  Would  that  be  your  position  if  you  were  an  independent 
accountant? 

821  A.  I  don’t  know. 

•  •••••  t 

i 

822  Q.  Did  you  misunderstand  the  question? 

A.  Yes. 

Q.  What  did  you  think  I  said? 

A.  I  thought  your  question  related  to  some  other  period 
of  time  and  if  I  came  in  there  and  started  all  over  fresh 
as  an  independent  accountant,  what  I  would  have  done  with 
it.  That  is  why  I  said  I  don’t  know.  But  if  your  question 
relates  to  whether  if  I  had  been  an  independent  public  ac¬ 
countant  at  that  time  I  would  have  accepted  Electric  Ppwer 
and  Light  Company’s  allocation  of  the  basket,  my  answer 
is  yes. 

•  m  i 

823  Q.  The  question  I  put  to  you  now  is  this :  If  you, 
as  an  independent  accountant,  were  asked  to  m$ke  a 

system  cost  study  of  these  properties,  would  you  make  ^our 
own  allocation? 

A.  If  my  assignment  is  to  make  a  system  cost  stqdy  I 
would  not  have  made  an  independent  allocation. 

Q.  Well,  you  would  accept  what  Electric  Power  and  Light 
Company  allocated  without  questioning  it? 

A.  Yes,  sir. 
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Q.  In  your  testimony  last  Friday  I  believe  you  said 
on  page  743  of  the  transcript,  with  respect  to  the  securities 
which  National  acquired  in  the  transaction  of  April  1,  1922, 
and  which  it  retained  and  did  not  turn  over  to  Arkansas 
Central,  that  you  made  no  effort  to  ascertain  what  the 
cash  value  of  those  securities  was  as  of  April  1,  1922? 

A.  That  is  right. 

Q.  If  the  cash  value  on  April  1,  1922  had  exceeded  the 
amount  of  $114,220.83,  which  you  referred  to  on  page  738 
of  the  transcript,  would  that  have  affected  your  resulting 
figure  of  $4,678,758.45  which  you  gave  on  page  736  of 
the  transcript  ? 

A.  Yes,  sir. 

Q.  If  the  cash  value  of  those  securities  had  been  higher 
your  $4,678,000  would  have  been  higher  or  lower? 

A.  Higher. 

Q.  And  if  the  cash  value  had  been  lower  your 
824  $4,678,000  would  have  been  lower? 

A.  That  is  right. 

Q.  From  what  records  did  you  get  the  recorded  values 
of  the  retained  securities  as  of  March  31,  1923? 

A.  From  some  balance  sheeets. 

Q.  What  balance  sheets? 

A.  Balance  sheet  of  Little  Rock  Railway  and  Electric 
Company. 

Q.  For  what  date? 

A.  March  31, 1923, 

Q.  What  was  the  occasion  for  that  balance  sheeet?  Is 
that  in  some  report,  some  study? 

A.  No,  it  is  in  the  federal  income  tax  return. 

•  *••••• 

826  Q.  On  pages  758  and  760  of  the  transcript  I  made  a 
request  which  was  subsequently  modified  on  page  765 
of  the  transcript  for  your  determination  of  the  system  cost 
of  the  Arkansas  part  of  the  April  1,  1922  acquisition  of 
properties  as  of  that  date,  on  the  assumption  that  the  system 
cost  of  the  securities  covering  such  properties  was  your 
figure  of  $4,678,758.45  as  you  testified  and  upon  the  basis  of 
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the  Little  Bock  Railway  and  Electric  Company  balance  sheet 
for  December  31, 1921.  Have  yon  done  that? 

A.  Yes,  sir. 

Q.  What  do  you  determine  that  system  cost  on  those  ba$es 
to  be? 

A.  $9,003,824.79. 

Q.  Do  you  have  your  determination  in  such  form  that 
you  can  explain  it  readily? 

A.  No,  I  do  not. 

Q.  Well,  then,  can  you  explain  it  orally? 

827  A.  It  merely  represents  a  total  of  the  figure  of 
$4,678,758.45  plus  the  net  liability  position  of  $4,- 

325,066.34. 

Q.  Now,  will  you  explain  how  you  arrived  at  that  net  lia¬ 
bility  position  figure  ? 

A.  It  represents  the  securities  outstanding,  not  held  by  the 
system,  the  current  liabilities,  and  the  reserves. 

Q.  Is  that  current  liability  reserves  or  current  liabilities 
and  reserves? 

A.  And  reserves — minus  current  assets,  deferred  iteihs, 
and  so  forth,  on  the  opposite  side  of  the  balance  sheet. 

Q.  What  was  the  figure  for  the  securities  outstanding  not 
held  by  the  system? 

A.  I  don’t  have  it  broken  down  that  way,  Mr.  Wahr^n- 
brock. 

Q.  How  do  you  have  it  broken  down? 

A.  I  just  have  a  few  figures  here.  I  don’t  have  that  bal¬ 
ance  sheet  here,  either ;  I  just  told  you  that. 

Q.  You  will  have  that  so  that  you  can  answer  questions 
on  it  later? 

A.  I  expect  to  have  it  this  afternoon. 

Q.  All  right.  Then  it  will  be  easier  for  you  if  I  deifer 
questioning  on  that  until  you  do  have  it? 

A.  Yes,  sir.  There  was  also  a  question  open  on  Exhibit 
62,  Mr.  Wahrenbrock.  The  question  related  to  how  surplus 
increased  from  some  $389,000  to  $757,730.87  in  one  month, 
January  1,  1923  to  January  31,  1923.  My  answer;  is 

828  that  it  didn’t  increase  that  amount,  that  the  balance 
sheet  you  directed  my  attention  to  is  not  a  balance 
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sheet  as  of  the  prior  year  in  this  comparative  statement  but 
it  is  a  balance  sheet  one  month  related  therefrom.  In  other 
words,  it  is  not  a  last  year  balance  sheet  as  compared  with 
January  1, 1923,  but  it  is  a  balance  sheet  as  of  December  31, 
1922  compared  with  January  31, 1923. 

Q.  Let  me  see  if  I  understand  you.  On  Exhibit  62  the 
column  which  is  under  the  printed  heading,  the  two  columns 
under  the  printed  heading  “last  year”  do  not  represent 
corresponding  figures  for  the  preceding  year  but  they 
represent  corresponding  periods  as  of  what  date? 

A.  December  31, 1922. 

Q.  That  is  the  preceding  month  instead  of  the  preceding 
year? 

A.  That  is  correct. 

Q.  Thank  you,  Mr.  Goll. 

With  respect  to  the  subject  which  I  mean  to  pass  over 
until  you  have  more  data  before  you,  can  you  give  me  the 
total  plant  account  of  Little  Rock  Railway  and  Electric  Com¬ 
pany  as  of  December  31,  1921? 

A.  That  is  also  on  that  balance  sheet. 

Q.  Do  you  have  that  figure  with  you? 

A.  No,  I  do  not. 

Q.  In  your  testimony  Friday  you  made  certain  cor- 
829  rections  with  respect  to  the  figure  of  $3,556,530.57 
which  appears  on  page  52  of  Appendix  1  to  item  C, 
adding  to  that  figure  an  amount  of  $422,000  which  I  believe 
you  said  was  made  up  of  $307,000  dividends  and  $114,000, 
the  amount  realized  from  the  sale  of  securities.  Do  you 
recall  that? 

A.  Yes,  sir. 

Q.  In  tracing  the  changes  in  the  surplus  account  through 
for  me  you  referred  to  the  fact  that  the  opening  surplus  of 
$378,000  had  been  reduced  to  $126,000  by  April  1,  1923,  and 
I  believe  you  stated  that  the  difference  which  was  $252,000, 
approximately,  was  included  in  the  $307,000.  Is  that  cor¬ 
rect? 

A.  That  is  right. 

Q.  What  explains  the  difference  between  that  $252,000  and 
the  $307,000  ?  What  explains  the  difference  of  some  $55,000  ? 
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A.  There  were  adjustments  to  surplus  recorded  in  subse¬ 
quent  years  applicable  to  periods  prior  to  December  31, 19^1. 

' 

Q.  And  do  those  adjustments  account  for  the  entire  bal¬ 
ance  of  $307,000  figure  ? 

A.  Yes,  sir. 

Q.  I  believe  you  stated  that  the  $126,000  balance - 

A.  (Interposing)  May  I  amend  that  answer!  They 

830  do  not  account  for  the  entire  difference  because  Ra¬ 
tional  acquired  some  securities  subsequent  to  Decem¬ 
ber  31,  1921  and  the  ratio  of  the  surplus  existing  at  that 
time  is  also  considered  to  have  been  acquired  surplus  to 
National  and  was  added  on  to  this  $387,000  figure  at  the 
time  they  acquired  it. 

Q.  $387,000  or  $378,000? 

A.  $378,000. 

Q.  On  page  762  of  the  transcript,  with  respect  to  th^t 
$126,000  figure,  you  described  it  as  the  remaining  balance 
on  March  31, 1923  and  said  that  you  applied  it  as  reduction 
of  the  book  cost  of  the  securities  which  National  obtained 
from  Little  Rock.  Elsewhere  on  page  738  of  the  transcript 
it  appears  that  the  amount  realized  from  the  sale  of  securi¬ 
ties  which  you  applied  was  $114,220.83.  Will  you  pleabe 
explain  what  you  meant  when  you  said  you  applied  the 
$126,000  as  a  reduction  of  the  book  cost  of  securities? 

A.  I  assumed  in  my  study  in  the  answers  that  I  gave  y<j>u 
that  since  the  securities  which  National  sold  failed  to 
realize  the  amount  was  on  Little  Rock’s  books  on  March  31, 
1923,  that  they  did  not  have  the  recorded  value  but  something 
else. 

Q.  That  recorded  value  was  the  $379,668.60  figure  y<j>u 
referred  to  on  page  742  of  the  transcript? 

A.  I  believe  that  is  right. 

i 

831  Q.  Did  Little  Rock  Railway  and  Electric  or  any 
of  the  successor  companies  ever  write  down  those 

securities  on  their  books? 
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A.  Little  Rock  did  not.  Successors  could  not. 

Q.  Were  they  written  down  on  the  books  of  National? 

A.  After  National  recorded  it  they  never  wrote  them 
down. 

Q.  You  say  if  National  recorded  them;  did  they? 

-  A.  I  said  after. 

Q.  Have  you  stated  what  National  recorded  them  at? 

A.  I  believe  we  did  last  Friday. 

Q.  What  was  that  figure? 

A.  $1,257.81. 

Q.  Recorded  as  of  April  1, 1922? 

A.  No. 

Q.  As  of  what  date? 

A.  I  don’t  know  the  exact  date  that  they  recorded  them, 
Mr.  Wahrenbrock.  It  was  shortly  after  March  31, 1923,  the 
Board  of  Directors  of  National  Power  and  Light  assigned 
these  values  which  appear  on  Schedule  No.  27  at  page 
832  2  thereof,  page  53  of  the  Appendix  to  the  original 

response  to  show  cause. 

Q.  Then  your  $307,000  figure  for  dividends,  which  is  in¬ 
cluded  in  the  $422,000  you  added  to  the  $3,556,000,  as  ex¬ 
plained  by  you  this  morning,  does  not  include  any  change  in 
surplus  after  April  1, 1923.  Is  that  correct? 

A.  That  is  right. 

Q.  Was  there  a  reduction  in  surplus  between  November 
1,  1925,  and  October  31,  1926,  on  the  books  of  Arkansas 
Central? 

A.  Yes,  there  was. 

Q.  What  was  the  amount  of  that? 

A.  I  can’t  tell  you  from  November  1.  I  can  tell  you  from 
the  end  of  the  year,  and  I  believe  that  is  the  same  question 
you  asked  me  Friday.  At  that  time  I  said  that  from  the 
detail  I  had,  it  approximated  about  $119,000. 

Q.  If  you  treated  Electric’s  cost  of  the  securities  as 
$4,000,000,  as  of  October  31, 1925,  in  determining  system  cost 
of  those  properties  which  were  recorded  on  the  books  of 
Arkansas  Power  &  Light  Company  in  October  31,  1926, 
wouldn’t  it  be  necessary  for  you  to  take  into  account  the 
reduction  in  surplus  on  Arkansas  Central’s  books  between 
those  two  dates? 


A.  No,  sir. 

Q.  Isn't  that  a  return  of  capital  to  Electric? 

A.  Not  for  system  cost  purposes  here.  We  deal  here  with 
the  situation  as  it  first  is  with  the  first  person  who 
833  first  bought  it.  Whether  it  changed  hands  from  Elec¬ 
tric  or  to  another,  there  can’t  be  acquired  surplus  to 
the  system.  If  it  was  earned  during  the  ownership  of  the 
system  you  cannot  acquire  it,  too. 

i 

•  •  •  •  •  •  • 

! 

835  Q.  Is  Exhibit  63  for  identification  a  copy  whi<*h  has 
been  prepared  under  your  direction  of  the  balance 

sheet  which  it  purports  to  be  as  found  in  the  files  of  E|basco 
Service  ? 

A.  Yes,  sir. 

Q.  And  the  same  is  true  of  Exhibit  64? 

A.  Yes,  sir. 

Q.  They  are  true  copies  of  the  originals,  are  they? 

A.  Yes,  sir. 

Q.  Will  you  by  reference  to  those  exhibits  explaiii  how 
you  derived  the  net  liability  position  reflected  in  thp  $4,- 
325,066.34  figure  to  which  you  previously  testified  ? 

836  A.  The  figures  I  will  give  you  are  on  a  consolidated 

basis,  that  is  Little  Bock  and  Central  Heating  com¬ 
bined.  Liabilities  consist  of  the  long-term  debt  now  owned 
by - 

Q.  (Interposing)  You  say  long-term  debt  liabilities  are 
not  on  these  sheets? 

A.  Oh,  no.  I  said  the  liabilities  consist  of  the  long-term 
debt  not  owned  by  National  Power  &  Light  Company  and 
other  securities  not  owned  by  National  at  their  recorded 
costs  on  the  books  of  Little  Rock,  the  current  liabilities  not 
owned  by  National - 

Q.  (Interposing)  You  don’t  seem  to  be  giving  the 
amounts.  I  believe  we  could  understand  better  if  you  will 
give  the  amounts,  Mr.  Goll. 

A.  Long-term  debt  was  $3,398,500.  Preferred  stock  is 
$382,000.  Current  liabilities  are  $654,867.73.  Reserves  are 
$364,266.89.  $147,424.76  are  the  deferred  credits. 

That  is  all  on  liabilities. 
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Q.  I  want  to  make  sure  I  have  these  figures  right.  I  would 
like  to  read  them  back  and  see  if  they  are  correct. 

Long-term  debt  not  owned  by  National,  $3,398,500.  Pre¬ 
ferred  stock,  $382,000.  Current  liabilities  $654,867.73.  Re¬ 
serve,  $364,266.89.  Deferred  credit,  $147,424.76.  Are  those 
correct? 

A.  Yes,  sir. 

Q.  Will  you  continue  ? 

837  A.  The  assets  considered  were  the  Miscellaneous 
Investments  in  the  amount  of  $255,660.38.  Sinking 

fund  is  $8,654.91.  Current  and  Accrued  Assets,  $292,748.13. 
Deferred  Debits  were  $64,929.62. 

838  Q.  Those  figures  are  miscellaneous  investments.  Is 
that  correct? 

A.  Yes,  sir. 

Q.  $255,660.38? 

^  Ygs 

Q.  Sinking  fund,  $8,654.91? 

A.  Yes. 

Q.  Current  and  accrued  assets,  $292,748.13? 

A.  That  is  right. 

Q.  Deferred  assets,  $64,929.62? 

A.  That  is  right. 

Q.  Will  you  continue? 

A.  If  you  subtract  the  assets  from  those  liabilities  I 
named  you  will  get  the  figure  I  named  this  morning  of 
$4,327,066.34. 

Q.  Now,  with  respect  to  the  first  figure,  under  liabilities, 
the  net  long  term  debt  not  owned  by  National,  does  your 
figure  of  $3,398,500  represent  the  total  of  $4,044,500  for  Little 
Rock  plus  $125,000  for  Central  Heating,  with  deductions, 
and  what  is  the  amount  of  those  deductions  ? 

A.  It  represents  the  $4,044,500,  plus  $125,000  of  Central 
Heating  and  Manufacturing,  less  $71,000  of  the  Central 
Heating  and  Manufacturing  Company  bonds  owned  by  Little 
Rock,  less  $700,000  note  held  by  National. 

Q.  Where  did  you  get  those  two  figures  from,  Mr. 
Goll? 

839  A.  What  two  figures? 

Q.  $71,000  and  $700,000. 

A.  From  details  in  the  file. 

Q.  In  which  file  is  that? 
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A.  Ebasco  Services’  files. 

Q.  Do  you  have  those  details  with  you? 

A.  No,  sir. 

Q.  Can  you  make  those  available  to  my  accounting  col¬ 
leagues  ? 

A.  Yes,  sir. 

Q.  That  completes  your  explanation  of  the  $3,398,500 
figure,  does  it? 

A.  Yes,  sir. 

Q.  The  figure  of  $255,000  which  you  gave  for  miscellaneous 
investments,  what  figures  on  the  balance  sheets  which  are 
Exhibits  63  and  64  is  that  comparable  to  ? 

A.  The  figure  on  Exhibit  63  of  $378,949.90  reduced  by 
$123,289.52,  which  is  the  amount  by  which  those  investments 
were  reduced  in  our  discussion  this  morning. 

Q.  Let  me  get  that  last  figure,  please. 

A.  $123,289.52. 

Q.  And  that  $123,000  came  from  where?  r 

A.  Surplus. 

Q.  Where? 

A.  Surplus,  sir.  I  explained  to  you  this  morning 
840  that  I  used  that  remaining  surplus  to  write  down  th^se 
investments  and  this  shows  the  effect  of  having  done 

that. 

Q.  You  are  referring  to  your  explanation  of  what  you 
did  with  the  remaining  surplus  as  of  March  31,  1923  in  j;he 
amount  of  $126,000. 

A.  That  is  right. 

Q.  I  believe  you  said  those  investments  never  w^re 
written  down  on  the  books  of  the  Little  Rock  Company.  I  Is 
that  right? 

A.  I  said  that ;  yes,  sir. 

Q.  In  your  $378,000  figure  on  Exhibit  63,  will  you  give  the 
details  of  how  you  arrive  at  the  $255,000  figure  you  have 
used?  What  was  the  book  figure? 

A.  We  have  that  in  the  record  once  before.  I  put  all 
that  in  at  your  request  Friday.  Those  are  the  same  securi¬ 
ties  we  have  had  in  here  before.  I  detailed  those  Friday; 

Q.  Are  you  referring  to  your  testimony  which  is  set  fojth 
in  the  transcript  beginning  at  the  top  of  page  741  ? 
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A.  Yes,  sir. 

Q.  I  may  have  some  further  questions  tbout  that,  Mr. 
Goll,  but  in  the  meantime  let  me  ask  you  this :  Are  all  of  the 
other  figures  which  you  have  given  as  the  liabilities  you  took 
into  account  and  the  assets  you  took  into  account  deter¬ 
mined  solely  on  the  basis  of  the  figures  which  appear 

841  on  Exhibits  63  and  64? 

A.  Yes,  sir. 

Q.  Directing  your  attention  to  Exhibit  63  for  identification 
and  to  the  item  of  $70,645.11  under  “investments”,  repre¬ 
senting  Central  Heating  and  Manufacturing  Company,  what 
does  that  figure  represent? 

A.  It  represents  the  investment  of  Little  Rock  in  Central 
Heating  and  Manufacturing  Company. 

Q.  Investment  in  its  common  stocks,  bonds - 

A.  (Interposing)  Bonds  and  common  stock. 

Q.  How  much  in  bonds? 

A.  $71,000. 

Q.  How  much  common  stock? 

A.  $112,200. 

Q.  That  71  you  gave  is  par  value,  is  it? 

A.  Yes,  sir. 

Q.  The  $112,200  is  principal  amount  ? 

842  A.  The  $71,000  is  principal  amount.  The  $112,200 
is  recorded  value  on  Central  Heating  and  Manufac¬ 
turing  Company’s  books.  I  don’t  know  whether  that  is  par 
or  whether  the  stock  was  non-par. 

Q.  Does  $70,645.11  represent  the  cost  to  Little  Rock  Rail¬ 
way  and  Electric  Company  of  those  two  groups  of  securities  ? 

A.  That  is  what  they  had  recorded  on  their  books,  sir. 

Q.  What  did  they  have  recorded  for  the  $71,000  of  bonds? 

A.  I  don’t  know. 

Q.  Were  they  recorded  separately  or  were  they  recorded 
together? 

A.  They  were  recorded  together. 

You  mean  when  they  bought  them,  or  how  they  bought 
them?  I  don’t  know. 

Q.  I  don’t  understand,  probably  through  my  ignorance, 
but  I  don’t  understand  why  you  deducted  $71,000  for  the 
bonds  when  you  were  in  effect  consolidating  when  they  were 


necessarily  on  the  books  of  Little  Bock  at  less  than  $71,000  f 

A.  That’s  right.  That  is  an  inter-company  elimination. 

Q.  Yon  eliminate  at  principal  amount  and  not  the  amount 
at  which  they  are  recorded  as  an  investment! 

A.  Of  course. 

i 

Q.  Do  you  have  a  consolidation  of  these  two  companies’ 
balance  sheets! 

A.  Just  one  I  put  together  hurriedly  myself.! 

843  Q.  Are  you  willing  to  make  that  available  jto  our 
accountants  for  their  examination! 

A.  Surely.  j 

Q.  On  page  784  of  the  transcript,  Mr.  Goll,  lines  10  to  14, 
you  said,  “I  said  I  never  had  any  occasion,  any  reason,  in 
the  determination  of  what  applied  to  this  particular  i  situa¬ 
tion,  to  determine  what  that  cost  was,  or  if  it  wasn’t  tpe  $22 
million  which  I  knew  was  on  their  books  what  I  wouljd  con¬ 
sider  its  cost  was.”  j 

I  note  that  counsel  has  handed  you  the  page  of  the  tran¬ 
script  to  which  I  am  referring,  the  reference  being  to  the 
question  of  the  cost  to  National  of  the  securities  wtyich  it 
acquired  April  1, 1922. 

Does  that  mean  that  irrespective  of  what  that  cost)  was, 
you  make  an  allocation  to  the  Little  Rock  property  which  did 
not  depend  upon  that  amount! 

A.  National’s  records  indicated  what  they  thought  the 
securities  of  Little  Rock  cost  them.  That  is  the  figpre  I 
used. 

•  •  •  •  •  •  •  j 

I 

l 

845  Q.  I  believe  I  haven’t  made  my  question  plain  to 
you,  Mr.  Goll.  As  I  understood  your  previous  testi¬ 
mony,  you  made  a  determination  of  the  cost  of  the  Little 
Rock  properties  based  upon  the  $4,000,000  figure  whicl}  was 
determined  between  National  and  Electric  as  of  Novem¬ 
ber  1, 1925,  and  you  took  that  figure  without  regard  to  what 
the  cost  to  National  was  on  April  1,  1922.  Is  that  cor¬ 
rect!  j 
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846  The  Witness:  That  is  correct. 

•  ••*••• 

Q.  Then  if  you  should,  by  the  application  of  what  you 
believe  to  be  correct  accounting  principles,  arrive  at  a  dif¬ 
ferent  figure  than  the  $22,000,000  figure  as  representing  the 
cost  to  National  of  the  group  of  securities,  that  still  would 
not  affect  the  figure  you  used  as  the  cost  to  National  of  the 
Arkansas  properties.  Is  that  correct? 

•  •••••• 

The  Witness :  No.  If  I  change  the  opening  figure  it  would 
change  every  figure. 

•  •••••• 

Q.  In  your  direct  testimony  and  in  your  cross-examination 
you  have  used  the  term  “cost”  repeatedly.  Will  you  tell 
us  what  you  mean  by  cost? 

A.  Cost  is  what  somebody  pays  for  something.  That  is 
his  cost. 

Q.  I  believe  you  would  draw  a  distinction,  would  you, 
where  it  is  paid  to  an  associated  ■company? 

A.  No. 

847  Q.  Didn’t  you,  in  defining  system  cost,  indicate  that 

in  defining  system  cost  you  would  look  through  an 

affiliated  company  transaction? 

A.  That  is  right.  But  if  it  was  cost  it  would  still  be  cost. 

Q.  When  you  say  cost  is  vrhat  is  paid,  do  you  mean  paid 
in  cash? 

A.  Or  its  equivalent. 

Q.  Well,  in  the  case  it  is  not  cash  what  would  you  say 
cost  was? 

A.  Cash  equivalent  for  that  which  was  given. 

Q.  At  the  time  it  is  given? 

A.  Yes. 

Q.  Where  securities  are  given,  then  do  you  mean  you 
would  take  the  cash  value  of  those  securities  at  that  time? 

A.  Well,  you  would  have  to  determine  what  the  cash  value 
was  at  that  time. 
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I 

Q-  Then  yon  agree,  do  you,  with  the  definition  of 

848  cost  that  it  is  “  ‘Cost’  means  the  amount  of  n^oney1 
actually  paid  for  property  or  services,  or  the  cash 

value  at  the  time  of  the  transaction  of  any  consideration 
other  than  money.  ’  *  :  | 

A.  You  ask  me  if  I  agree  with  that! 

Q.  Yes.  I 

A.  Yes,  sir. 

Q.  When  in  your  direct  testimony  you  said,  page  275, 
that  “National  considered”  the  $4,000,000  as  its  cost  for  ac¬ 
quiring  the  Arkansas  situation,  and  I  believe  that  is  on  page 
272  of  the  transcript,  did  you  mean  that  National  considered 
that  as  its  cost  before  the  amount  at  which  the  securities 
covering  the  Arkansas  situation  were  transferred  to  Electric 
was  fixed! 

A.  My  answer  there  means  that  National  considered  that 
its  cash  cost. 

Q.  Now  can  you  answer  my  question! 

The  Witness :  Yes,  they  would  have  to  consider  that  that 
way. 

•  *  •  •  •  •  • 

I 

i 

Q.  On  what  do  you  base  your  conclusion  that  National  con¬ 
sidered  its  cost  to  be  $4,000,000  before  the  date  of  the  deter¬ 
mination  by  the  intercompany  committee  of  the  value  at 
which  the  properties  would  be  transferred! 

849  A.  On  the  fact  that  it  credited  that  amount  td  its 
investment  account,  recorded  neither  profit  norj  loss 

upon  the  transaction. 

Q.  When  did  it  so  record  the  transaction! 

A.  In  1925. 

Q.  My  question  is  what  information  have  you,  what  data 
have  you  upon  which  you  base  your  conclusion  that  prior 
to  that  time  National  considered  $4,000,000  to  be  the  cokt  of 
acquiring  that  part  of  those  securities  which  represented 
and  covered  the  Arkansas  situation. 

A.  If  they  considered  it  cost  in  1925  they  must  have  con¬ 
sidered  it  cost  at  all  times. 
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Q.  They  considered  it  as  cost  in  the  amount  of  $4,000,000 
before  the  intercompany  committee  had  determined  the  $4,- 
000,000  figure? 

A.  My  answer  is  that  if  they  ultimately  considered  it  to 
have  been  their  cost  that  must  have  been  their  cost  at  all 
times. 

Q.  That  is  not  my  question.  My  question  is  what  have 
you  to  support  your  conclusion  that  before  the  date  when 
the  intercompany  committee  fixed  the  value  at  which  the 
properties  were  to  be  transferred  National  “considered,” 
and  I  quote  that  because  you  used  it,  National  at  that  time 
considered  that  the  cost  of  the  securities  covering  the  Ar¬ 
kansas  situation  was  that  amount. 

850  A.  The  entries  recorded  on  its  books. 

Q.  But  those  entries  were  not  recorded  until  after 
the  transaction  was  consummated.  Isn’t  that  correct? 

A.  That  is  correct. 

851  Q.  That  is  the  transaction  by  which  National  trans¬ 
ferred  these  securities  to  Electric? 

A.  That  is  right. 

Q.  Now,  let  me  repeat  the  same  question  again,  Mr.  Goll : 
What  evidence  is  there  prior  to  the  transaction  by  which 
National  transferred  these  securities  to  Electric  prior  to  that 
time  which  shows  you  that  prior  to  that  time  National  con¬ 
sidered  its  cost  to  be  $4  million  ? 

A-  I  believe  my  answer  indicates  what  I  relied  upon.  I 
don’t  think  I  could  make  it  any  plainer. 

Q.  Then  you  have  no  other  data  than  what  you  have 
stated? 

A.  That  is  right. 

Q.  I  believe  you  said  National  made  a  memorandum  allo¬ 
cation  as  to  the  remainder  of  the  basket  properties  acquired 
April  1,  1922.  Did  it  ever  record  a  profit  or  loss  on  any 
other  part  of  basket? 

A.  Yes,  sir. 

Q.  WTiat  profit  or  loss  did  National  record  on  the  rest 
of  the  basket? 

A.  They  recorded  a  loss  on  the  sale  of  Knoxville,  a  loss 
on  the  sale  of  Memphis,  profit  on  the  sale  of  Houston.  I  be¬ 
lieve  that  is  all  to  date.  Birmingham  was  distributed  to 


National  stockholders.  I  don’t  know  what  entries  they 
made  on  that. 

852  Q.  The  disposition  of  the  Knoxville,  Memphis  and 
Houston  properties  were  to  companies  or  persons  not 

in  the  Bond  and  Share  system  and  not  associated  or  affiliated 
with  National.  Is  that  correct? 

A.  That  is  correct,  except  some  small  part  of  the  Knox¬ 
ville  situation  ultimately  passed  to  a  subsidiary  of  American 
Gas  and  Electric  Company  which  at  that  time  was  con¬ 
sidered  a  statutory  subsidiary  of  Electric  Bond  and  Share 
Company. 

Q.  When  you  say  that  National  recorded  neither  a  profit 
nor  loss  on  its  sale  to  Electric  and  thereafter  consistently 
maintained  that  position  for  all  purposes,  I  would  like  to  ask 
you:  has  National  maintained  that  position  in  any  proceed¬ 
ing  you  can  cite  where  the  question  of  such  profit  or  loss  Was 
both  in  issue  and  where  it  would  have  been  advantageous  to 
National  if  a  profit  could  have  been  found  or  determined]  to 
have  arisen  in  that  sale? 

A.  I  don’t  know  of  any,  Mr.  Wahrenbrock. 

Q.  When  you  referred  to  National’s  memorandum  alloca¬ 
tion  of  the  remaining  group  cost  after  sale  of  the  Arkansas 
Central  securities,  what  was  the  total  cost  of  the  group  to 
which  you  referred?  Was  that  $22,247,514.27? 

A.  No,  sir.  Some  $18  million.  It  was  after  deducting  the 
Arkansas  Central. 

Q.  What  was,  then,  the  figure  for  the  total  of  the  basket 
transaction  on  April  1, 1922  from  which  the  $4  million 

853  was  deducted? 

A.  $22  million-odd. 

Q.  That  is  that  $22,247,514.27,  is  it? 

A.  That  sounds  familiar ;  yes,  sir. 

Q.  That  is  the  same  figure  which  appears  in  the  total 
at  the  bottom  of  your  first  column  on  Exhibit  57,  is  it?  I 
show  you  Exhibit  57. 

I 

•  •••••• 

I 

Q.  Do  you  have  a  copy  of  that,  Mr.  Goll? 

A.  Yes,  that  is  the  figure. 
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•  Q.  And  you  have  a  copy  of  Exhibit  57  for  identification  be¬ 
fore  you,  Mr.  Goll? 

A.  I  didn’t  know  what  its  number  was  before.  Yes,  I  have 
it. 

Q.  That  is  the  listing  entitled  “Details  of  Amounts 
Charged  National  Power  and  Light  Company  to  its  Invest¬ 
ment  Accounts  at  Organization — April  1,  1922”? 

A.  That  is  right. 

Q.  Have  you  checked  the  amounts  in  that  column  on  Ex¬ 
hibit  57  for  identification? 

•  •••••• 

854  The  Witness:  To  the  extent  I  could  in  the  time 
available,  and  I  believe  they  are  substantially  correct. 

•  •••••• 

Q.  And  you  have  checked  that  the  securities  for  which 
those  amounts  are  listed  are  the  securities  which  National 
acquired  in  the  transaction  of  April  1, 1922? 

A.  That  is  correct. 

Q.  Will  you  describe  that  transaction  in  general  terms, 
Mr.  Goll? 

A.  It  was  a  transaction  whereby  National  Power  and 
Light  Company  acquired  from  American  Cities  Company 
certain  assets  of  American  Cities  Company  by  issuing  its 
securities  for  those  assets. 

Q.  Those  assets  consisted  generally  of  what? 

A.  Securities  of  underlying  subsidiaries  of  American 
Cities  Company. 

Q.  Those  underlying  companies  included  operating  elec¬ 
tric  utilities  in  Arkansas,  Louisiana,  and  Mississippi,  did 
they? 

A.  No,  sir. 

Q.  Will  you - 

A.  (Interposing)  They  operated  in  Little  Rock,  Arkansas ; 
Houston,  Texas;  Birmingham,  Alabama;  Knoxville,  Ten¬ 
nessee  and  Memphis,  Tennessee. 

Q.  To  whom  was  the  consideration  paid  by  Na- 

855  tional,  or  the  securities  which  National  issued;  to 

whom - 
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A.  (Interposing)  Security  holders  of  American  Cities. 

Q.  That  is  as  shown  on  Exhibit  57  for  identification  under 
the  heading  ‘  ‘  Particulars  ’ ’  ?  j 

A.  Yes,  that  is  about  right. 

Q.  Do  you  know  anything  about  the  relative  importance 
of  the  several  properties  to  which  you  have  referred  Which 
were  acquired  which  was  the  most  important  of  the  group  ? 

A.  To  whom? 

Q.  To  the  purchaser. 

A.  No,  I  don’t. 

Q.  Referring  again  to  Exhibit  57  for  identification,  where 
the  cash  value  as  of  April  1,  1922  of  the  securities  vfhich 
National  issued  was  different  from  the  par  value  or  principal 
amount,  was  it  approximately  as  indicated  on  Exhibjt  57 
under  the  heading  “Market  Values  of  Securities  Issued”? 

A.  I  don’t  know,  except  all  I  do  know  is  that  those  arp  the 
low  figures  for  that  year. 

Q.  When  you  say  “The  low  figures  for  that  year,”  what 
do  you  mean? 

A.  That  is  the  lowest  price  for  the  stock. 

Q.  And  when  you  say  “prices”,  what  do  you  mean,  What 
prices  ? 

A.  Market  prices,  the  same  things  he  has  labelled  on 
there.  I  thought  we  were  talking  about  that  one  col¬ 
umn. 

856  Q.  Those  figures  have  been  used  before  by  Na¬ 
tional  Power  and  Light  Company. 

A.  Not  to  my  knowledge. 

*  •  •  •  •  *  # 


858  Q.  I  direct  your  attention,  Mr.  Goll,  to  Footnote  1 
which  appears  at  the  bottom  of  the  third  sheet  o i  Ex¬ 
hibit  65  for  identification. 


860  Q.  The  question  is,  Mr.  Goll,  if  you  are  familiar 
with  National  Power  &  Light’s  previous  use  of  values 
corresponding  to  those  indicated  in  the  next  to  the  last 
column  on  Exhibit  57  for  the  securities  listed  opposite  t|hose 
items. 
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A.  I  am  not  familiar  with  them. 

Q.  Yon  had  no  duties  in  connection  with  the  Birmingham 
transaction  which  is  referred  to  in  Exhibit  65  for  identifica¬ 
tion? 

A.  I  have  had  no  part  in  its  preparation.  I  assume  this 
belongs  to  something  else. 

Q.  How  have  you  ascertained  that  the  market  values  in¬ 
dicated  in  the  next  to  the  last  column  on  Exhibit  57  were  the 
low  figures  for  the  year,  whatever  it  was  you  said  they 
were,  for  that  period? 

A.  The  fact  that  they  were  the  lows  for  that  year  I 

861  obtained  over  the  telephone  from  a  member  of  the 
National  Power  &  Light  Company  staff. 

•  •••••* 

Q.  Did  you  ascertain  anything  further  with  respect 

862  to  the  values  of  any  of  these  securities  as  of  April  1, 
1922,  or  approximately  that  time  ? 

A.  No,  sir. 

Q.  Did  you  make  any  effort  to? 

A.  No,  because  it  seemed  unnecessary  to  me. 

Q.  Except  as  shown  in  the  next  to  the  last  column  of 
Exhibit  57,  do  you  know  whether  any  of  the  securities  listed 
in  the  column  which  has  the  heading  “National’s  Recorded 
Amounts”  had  different  values  as  of  April  1, 1922,  than  the 
recorded  amounts  for  those  securities  as  shown  in  that 
column? 

•  •••••• 

864  The  Witness :  As  I  have  stated  before,  I  did  not  in 
any  way  attempt  to  evaluate  any  basket  of  National’s 
in  order  to  determine  what  the  cost  of  Arkansas  Central  was. 
I  believe  the  record  shows  the  manner  in  which  I  got  at  that 
figure  and  the  way  in  which  it  was  determined.  I  had  no 
reason  for  my  purposes  to  go  look  for  any  other  values  or 
anything  that  National  may  have  given. 

•  •••••• 

Q.  Did  you  ascertain  whether  the  indicated  amounts  in  the 
next  to  the  last  column  of  Exhibit  57  for  identification  were 
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the  lows  for  approximately  the  time  of  the  issuance  of  tljie 
securities  shown  on  Exhibit  57  for  identification  ? 

A.  No,  sir.  My  only  information  was  that  they  were  tie 
lows  for  the  year. 

Q.  I  direct  your  attention  to  the  last  item  on  Exhibit 

865  57,  Balance  in  Reserve  Created  at  Organization  for 
Compensation  Committee,  Liabilities  under  Con¬ 
tracts,  etc.,  in  the  amount  of  $405,533.03,  and  ask  you  whether 
in  your  opinion  that  is  part  of  the  cost  to  National  as  you 
have  defined  “cost”  of  acquiring  its  securities  which  it 
acquired  April  1, 1922? 

A.  It  does  not  represent  cost. 

•  •••••• 

866  Q.  I  direct  your  attention  to  the  next  item  immedi¬ 
ately  above  that,  “Excess  of  Credit  to  Stock  4C_ 

count  Over  Cash  Received  for  15  Shares”  in  the  amount  jof 
$375,  and  ask  you  whether  that  represents  part  of  National’s 
cost  of  acquisition  of  this  basket  of  securities. 

A.  It  does  not. 

Q.  I  direct  your  attention  to  the  next  two  similar  itenjis, 
being  documentary  stamps,  fee  for  listing  stock,  cost  of 
distributing  securities  in  the  amount  of  $11,331.01,  and  fee 
paid,  emergency,  documentary  stamps,  incorporators’  shaifes 
of  stock,  $11,082.55,  and  ask  you  whether  those  two  iteiis 
represent  part  of  National’s  cost  for  acquiring  this  basket 
of  securities. 

A.  Some  part  of  it  may. 

Q.  What  part? 

A.  If  it  was  necessary  to  fix  documentary  stamps,  pay  any 
taxes  or  anything  on  securities  issued  to  American  Cities 
Company’s  securities  holders,  they  would  be  part  of  the 
cost  of  acquiring  those  assets.  I  can’t  tell  from  this  hCw 
much  it  is,  what  it  is,  or  anything  else,  and  any  expenses 
which  were  in  there  for  issuing  those  securities  should  really 
be  part  of  the  cost  of  acquiring  the  assets  of  American 
Cities. 

Q.  Are  not  such  items  as  you  have  referred  to  ordinarily 
treated  as  capital  stock  expense? 

867  A.  Sometimes.  In  a  case  like  this,  however,  wh^re 
you  are  going  to  have  a  cost  of  acquiring  something, 
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where  you  gave  these  securities  for  the  assets  of  someone 
else,  I  think  it  would  be  proper  to  put  the  cost  of  those 
stamps  in  there. 

Q.  If,  instead  of  giving  securities,  cash  had  been  given, 
such  expense  would  not  have  been  incurred.  Is  that  correct? 

A.  Yes,  sir;  I  believe  that  is  correct. 

Q.  Does  such  expense,  then,  represent  part  of  the  cash 
value? 

A.  I  think  we  would  have  to  so  consider.  It  is  something 
he  paid. 

Q.  I  next  direct  your  attention  to  the  item  “Supervision 
fees  of  operating  companies  paid  Electric  Bond  and  Share 
Company”  in  the  amount  of  $100,659.73,  and  ask  you 
whether  in  your  opinion  that  is  properly  includable  as 
part  of  the  cost  to  National  of  acquiring  the  basket  of 
securities. 

A.  No,  sir,  it  is  not. 

Q.  I  next  direct  your  attention  to  the  item  of 
868  $975,000,  which  is  designated  common  stock  of  Na¬ 

tional  issued  in  connection  with  organization  issued 
to  Electric  Bond  and  Share  Company,  13,000  shares  at  $75 
a  share,  and  ask  you  whether,  in  your  opinion,  that  is  part 
of  the  cost  to  National  Power  and  Light  Company  of  ac¬ 
quiring  this  basket  of  securities. 

A.  In  the  manner  in  which  it  is  stated,  I  would  say  no. 
However,  I  am  not  sure  of  the  backup  of  that  item,  as 
to  whether  it  is  appropriate  in  some  part  or  none  at  all. 

Q.  How  about  the  next  item  of  $375,000  representing  com¬ 
mon  stock  of  National  issued  in  connection  with  organiza¬ 
tion  to  I.  Newman  and  Son,  5,000  shares  at  $75  a  share? 

A.  I  think  it  might  well  be  considered  good  cost  to  Na¬ 
tional  of  acquiring  assets  of  American  Cities  Company.  I 
don’t  know  Mr.  Newman  personally  and  never  met  him. 

Q.  It  would  depend  upon  the  nature  of  the  transaction 
and  Mr.  Newman’s  participation  in  it? 

A.  In  acquiring  assets  of  American  Cities.  I  am  sure  he 
had  nothing  to  do  with  the  organization  of  National.  He  is 
connected  with  American  Cities  or  some  one  of  the  com¬ 
mittees  of  bondholders,  or  something  like  that. 

Q.  And  what  the  amount  represents? 
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A.  Beg  your  pardon. 

Q.  And  what  the  amount  represents  ? 

A.  And  what  the  amount  represents ;  that  is  right. 

Q.  Mr.  Goll,  assuming  that  the  system  cost  of  ab- 

869  quiring  the  entire  basket  of  securities  which  wits 
purchased  by  National  on  April  1, 1922  was  the  figure 

shown  at  the  bottom  of  Exhibit  57  in  the  last  column,  namely, 
$11,677,505.45 - 

Q.  (Continuing)  — what  in  your  opinion  would  represent 
a  proper  allocation  of  that  cost  to  the  part  of  the  securities 
covering  the  Arkansas  properties  ? 

The  Witness:  I  don’t  have  an  opinion.  There  are  maijy 
ways  it  could  be  done.  I  have  no  opinion  on  it.  I  didn’t 
do  it.  I  have  no  reason  to  do  it,  and  I  don’t  intend  to  do 
it. 

Q.  Mr.  Goll,  is  it  feasible  to  assign  some  of  the  securities 
and  amounts  set  forth  on  Exhibit  57  for  identification  to  the 
Memphis  properties  as  representing  costs  directly 

870  attributable  as  costs  of  acquiring  Memphis  proper¬ 
ties  or  part  of  the  Memphis  properties? 

A.  Yes,  I  believe  that  can  be  done. 

Q.  Which  of  the  securities  listed  on  Exhibit  57  and  wh|at 
are  the  amounts  ? 

A.  You  mean  the  fourth  item,  captioned  on  this  statement, 
“Holders  of  Memphis  Consolidated  Gas  and  Electric  Coin- 
pany  Bonds  ’  ’,  $2,863,850  ? 

In  the  first  section  of  the  Exhibit  captioned  “National 
Power  and  Light  Company  Securities  Issued  for  Invest¬ 
ments”,  the  fourth  through  ninth  items  might  all  be  at¬ 
tributable  directly  to  Memphis  Power  and  Light  Compahy, 
or  the  Memphis  situation  in  the  amounts  of  $2,863,8^0, 
$1,301,750,  $976,312.50,  $693,000,  $315,000,  $236,250. 

In  the  third  section,  item  captioned  “Accounts  Payable^- 
Electric  Bond  and  Share,  I.  Newman  and  Sons,  Repurchase 
of  Memphis  Consolidated  Gas  and  Electric  Company  bon^s 
from  Metropolitan  Life  Insurance  Company”,  $75,000. 

Further  down  in  the  same  section,  item  captioned  “Cofii- 
pensation  paid  William  Flook,  Memphis  matters,”  $25,0C|0. 

I  believe  that  is  all. 

Q.  How  about  the  third  item  in  the  second  section  under 

^  i 
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the  heading  “Other  Costs  of  Investment”,  and  the  subhead¬ 
ing,  “Note  Payable  to  Electric  Bond”;  below  that,  the  sub¬ 
heading  entitled  ‘  ‘  Memphis  Street  Railway  Company, 

871  Unpaid  portion  of  note,  plus  interest”? 

A.  That  would  be  Memphis  Street.  I  was  giving 
you  what  went  into  Memphis  Power. 

Q.  The  amounts  previously  given  are  amounts  properly 
attributable  to  Memphis  Power  Company  properties? 

A.  For  the  old  Memphis  Gas  and  Electric  Company.  Dif¬ 
ferentiate  between  them. 

Q.  Are  there  any  other  securities  shown  on  Exhibit  57 
which  would  be  properly  attributable  as  cost  of  specific 
properties  ? 

A.  In  the  second  section  we  have  Knoxville  Railway  and 
Light  Company,  6a/2  per  cent  note  and  interest,  $203,452.78. 

Little  Rock  Railway  and  Electric  Company,  8  per  cent 
note  and  interest,  $712,129.15. 

Memphis  Street  Railway  Company,  unpaid  portion  of 
note  plus  interest. 

Q.  In  the  amount  of  $60,486.57  ? 

A.  Yes. 

Funds  deposited  with  New  York  Trust  Company  for 
noteholders  committee,  Memphis  Street  Railway  Company, 
$532,500. 

I  think  that  covers  all  of  them. 

Q.  Of  those  last  four  amounts  you  have  enumerated,  the 
$203,000  figure  applies  to  the  Knoxville  properties,  does  it? 

A.  Yes. 

872  Q.  The  $712,000  figure  applies,  may  be  attributed, 
to  the  Little  Rock  Railway  and  Electric  property? 

A.  Right. 

Q.  The  $60,000  figure  may  be  attributed  to  the  Memphis 
Street  Railway  Company  property? 

A.  That  is  right. 

Q.  And  the  $532,000  may  also  be  attributed  to  that  prop¬ 
erty? 

A.  Memphis  Street  Railway;  that  is  right. 

Q.  Is  the  $60,486.57  to  which  you  have  referred  the  total 
of  the  direct  consideration  paid  for  the  Memphis  Street 
Railway  properties  insofar  as  they  were  covered  by  the 
securities  acquired  in  this  transaction? 
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A.  There  is  another  $532,500  right  below. 

Q.  Thank  yon. 

The  $60,000  figure  plus  that  $532,000  figure,  do  they  repre¬ 
sent  the  total  of  the  direct  consideration  for  Memphis  Street 
Railway  properties  insofar  as  they  were  covered  byf  the 
securities  acquired  in  this  transaction? 

A.  They  were  paid  for  Memphis  Street  Railway  securi¬ 
ties. 

Q.  Does  it  represent  the  total  of  what  was  paid  in  this 
transaction  directly  for  Memphis  Street  Railway  properties 
insofar  as  they  were  covered  by  securities  which  were  ac¬ 
quired  here? 

A.  Mr.  Wahrenbrock,  I  don’t  know  what  he  paid 
873  for  properties.  He  paid  this  for  the  securities.  I 
don’t  know  how  much  property  was  underlying  tlhese 
securities. 

Q.  This  is  all  that  was  paid  for  securities  of  the  Memphis 
Street  Railway,  is  it? 

A.  That  would  appear  to  be  correct. 

Q.  Were  some  securities  of  the  Memphis  Street  Railway 
Company  acquired  from  the  bondholders  committee  of 
American  Cities  ? 

A.  I  don’t  know.  This  Exhibit  doesn’t  show. 

Q.  For  my  next  question,  Mr.  Goll,  I  would  like  to  }iave 
you  make  these  assumptions,  if  you  will  please:  Assume 
that  $11,677,505.45,  or  approximately  that  amount,  repre¬ 
sents  the  cost  to  National  of  acquiring  the  securities  wjhich 
it  acquired  in  the  basket  transaction  of  April  1,  1922,  land 
assume  that  there  is  deducted  from  that  figure  such  part 
thereof  as  represents  the  value  as  of  that  date  of  securities 
which  are  properly  attributable  as  representing  the  cost  and 
the  total  cost  of  all  of  the  securities  acquired  by  National 
in  that  basket  transaction  covering  certain  specific  proper¬ 
ties  such  as  Memphis  Gas  and  Electric,  would  an  alloca¬ 
tion  of  the  remaining  amount  upon  the  basis  of  earning?  of 
the  respective  properties  prior  thereto,  or  upon  other  f&cts 
or  estimates  then  available,  or  estimates  based  on  other 
facts  then  available,  be,  in  your  opinion,  feasible  land 
proper? 

*  •  *  •  •  •  •  ! 
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874  The  Witness :  There  are  many  bases  upon  which  a 
basket  might  be  broken.  I  have  said  this  on  the  record 
before.  I  don ’t  want  to  assume  any  basis  as  being  the 

875  proper  and  one  and  only  basis  upon  which  something 
could  be  done. 

Q.  My  question  didn’t  ask  you  to  state  whether,  in  your 
opinion,  it  is  the  only  way.  I  am  asking  you  whether  on 
those  assumptions  a  feasible  and  proper  allocation  could 
be  made. 

A.  I  don’t  know. 

Mr.  Wahrenbrock:  On  Tuesday,  February  24,  as  shown 
on  page  436,  and  immediately  following  pages  of  the  tran¬ 
script,  we  suggested  that  we  would  ask  the  witness  Goll 
questions  which  have  been  general  subject  of  the  last  few 
questions  which  have  been  put  to  the  witness,  and  par¬ 
ticularly  on  page  437,  where,  having  identified  Exhibit  57 
and  supplied  him  with  copies  thereof,  we  asked  him  to 
verify  the  securities  listed  and  the  values  shown,  and  sug¬ 
gested  that  he  be  prepared  to  state  what  part  of  the  total 
cost  as  shown  on  Exhibit  57  was  properly  allocable  to  the 
Little  Rock  properties,  to  compare  that  allocation  with  the 
allocation  he  has  made. 

Q.  Have  you  made  any  allocation  of  any  part  of  the  totals 
shown  on  Exhibit  57  ? 

A.  No,  sir. 

Q.  Do  you  believe  that  a  determination  of  system  cost 
cannot  be  made  upon  the  basis  of  the  data  there  set  forth? 

A.  You  mean  the  data  on  Exhibit  57  ? 

876  Q.  Yes. 

A.  You  can  make  a  system  cost  determination 

from  it. 

Q.  You  can? 

A.  I  believe  so.  If  you  want  to  change  some  basis  of 
allocation  to  do  it,  that  is  all  right.  I  didn’t  use  that  basis 
and  I  want  to  stay  with  the  basis  that  I  did  use.  I  don’t 
want  to  go  around  to  a  second  whirl  on  this  thing  trying 
to  make  another  allocation,  or  an  allocation  which  I  don’t 
think  I  should  assume. 

Q.  Do  you  think  that  an  allocation  properly  made  upon 
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the  basis  of  such  data  would  test  the  validity  of  the  Con¬ 
clusions  to  which  you  have  previously  come? 

A.  I  have  difficulty  with  the  word  1  1 properly.”  I  believe 
my  determination  of  the  cost  was  proper.  I  don’t  see  jany 
other  reason  to  imply  there  was  some  other  more  proper 
means.  If  you  change  the  basis  of  allocation  I  have  con¬ 
ceded  two  or  three  times  it  would  change  the  figures. 
877  Q.  If  you  believe  you  have  come  to  a  proper  don- 
clusion,  would  not  the  propriety  of  your  conclusion 
be  supported  by  a  conclusion  reached  upon  any  other  prosper 
basis  ? 

A.  Not  necessarily.  There  would  be  nothing  to  dtop 
National  from  having  said  “Well,  something  I  bought  here 
cost  me  just  $1  because  I  am  not  interested  in  it.”  They 
could  have  put  more  in  here  or  less.  There  is  no  reasoijt  to 
think  that  the  figure  is  improper  because  they  just  assigjaed 
a  value  to  it  and  if  someone  else  wants  to  use  a  different 
method  to  do  it. 


878  The  Witness:  There  is  one  erroneous  word  in  the 
last  answer,  the  word  “value”  should  have  been 
“cost.”  I  had  no  intention  of  saying  anything  of  value. 
I  was  talking  about  allocation  of  cost,  what  National  thought 
its  cost  was,  and  that  is  what  my  answer  is  directed  to. 


879  Q.  I  now  direct  your  attention,  Mr.  Goll,  to  Exhibit 
52,  and  ask  you  whether  there  is  anything  in  that  ex¬ 
hibit  which  you  can  point  to  to  show  that  National, 
Electric,  or  any  of  the  employees  or  representatives!  of 
either  one  of  them,  in  arriving  at  the  $4,000,000  fighre, 
indicated  that  the  figure  to  be  arrived  at  was  National’s 
cost  and  not  a  value  figure. 


The  Witness :  I  do  not  believe  there  is  anything  in  there 
which  says  that  is  National’s  cost. 

Presiding  Examiner :  Your  answer  is  that  there  is  nothing 
in  there  to  which  you  can  point  as  saying  that? 

The  Witness :  That  is  right. 

Q.  Exhibit  52  is  the  exhibit  which  you  identified  as  shpw- 
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ing  the  procedures  followed  and  the  methods  and  con¬ 
siderations  which  were  deemed  relevant  in  the  arriving 
at  the  $4,000,000  figure.  Is  that  correct? 

A.  Merely  showed  what  the  gentleman  had  to  consider. 

Q.  Have  you  any  other  data  or  material,  documents  of 
any  kind,  showing  what  was  considered  or  what  influenced 
the  consideration  or  determination  of  the  $4,000,000  figure  ? 

A.  No,  sir,  Mr.  Wahrenbrock.  I  wasn’t  there  and  I 
don’t  know  what  those  four  gentlemen  did. 

880  Q.  You  have  no  other  information  as  to  what  they 
did  other  than  what  is  set  forth  in  Exhibit  52? 

A.  52  doesn’t  say  they  did  anything  except  make  con¬ 
clusions,  and  it  merely  shows  what  they  had  for  considera¬ 
tion  and  determination. 

Q.  Yes. 

A.  I  don’t  know  whether  they  even  used  it,  Mr.  Wahren¬ 
brock. 

Q.  You  don’t  know  what? 

A.  Whether  they  used  it,  whether  that  was  what  was 
given  to  them.  I  don’t  know  whether  that  determination 
is  on  that  basis  or  not. 

Q.  What  was  the  purpose  of  your  reference  to  Exhibit  52  ? 

A.  Merely  to  show  that  it  was  determined  by  two  dif¬ 
ferent  people  of  different  companies,  and  in  effect  it  was 
done  in  a  business-like  way,  regardless  of  the  fact  it  was 
a  deal  between  affiliates. 

Q.  Did  you  regard  Exhibit  52  as  affording  you  any  basis 
for  concluding  that  the  $4,000,000  figure  was  a  cost 

881  or  part  of  cost  in  the  minds  of  those  who  determined 
it? 

A.  I  had  no  way  of  determining  what  was  in  their  minds. 

•  •••••• 

Q.  I  direct  your  attention,  Mr.  Goll,  to  Exhibit  52- A,  the 
top  of  the  page,  that  being  a  letter  under  date  of  December 
21,  1925,  addressed  to  Mr.  S.  Z.  Mitchell,  Chairman  of  the 
Board,  Electric  Power  &  Light  Corporation,  and  signed  by 
Messrs.  Hayden  and  Strauss  whom  you  have  previously 
identified,  and  ask  you  first  if  that  was  the  report  to  Mr. 
Mitchell  of  the  committee  which  had  been  appointed  to 
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make  the  determination  in  which  they  report  their  deter¬ 
mination  of  $4,000,000? 

A.  Yes,  sir. 

Q.  I  direct  your  attention  particularly  to  the  first  p^ra- 
graph  and  the  part  of  that  paragraph  which  reads  “Your 
committee”  —  “after  consideration  of  the  earnings,  capi¬ 
talization,  and  other  pertinent  matters,  and  after  <jon- 

882  sultation  with  the  officers  of  your  company  familiar 
with  the  physical  operating,  earning,  corporate  and 

other  conditions  of  the  properties  in  question,  begs  to  report 
as  follows:”  Does  that  indicate  to  you  that  what  ijvas 
being  determined  was  cost  ? 

j 

The  Witness:  I  don’t  believe  I  ever  said  that  this  letter 
said  anything  about  cost. 

883  Q.  Would  that  indicate  to  you  that  the  determina¬ 
tion  arrived  at  by  the  committee  was  a  determina¬ 
tion  of  cost? 

A.  They  were  arriving  at  a  price.  If  that  price  was  the 
same  as  National  considered  to  have  been  its  cost,  theik  it 
is  just  the  cost. 

Q.  I  direct  your  attention  to  Exhibit  52-B,  which  is  a  let¬ 
ter  under  date  of  December  17, 1925  addressed  to  Mr.  Si  Z. 
Mitchell,  Chairman  of  the  Board  of  National  Power  ^nd 
Light  Company,  signed  by  Mr.  Howard,  whom  you  pre¬ 
viously  identified,  I  believe,  as  another  member  of  the  com¬ 
mittee,  and  I  ask  you  to  consider  the  first  paragraph  dnd 
the  statement  therein,  particularly  the  portion  which  stales, 
“We  have  conferred  with  various  persons  informed  in  de¬ 
tail  about  the  matter,  and  we  have  examined  and  considered 
exhaustive  data  as  to  earnings,  valuation,  rate  of  retiirn, 
competitive  conditions,  and  related  matters  affecting  the 
Little  Bock  Companies”,  and  ask  you  whether  that  wojild 
indicate  to  you  that  the  committee  was  making  a  determina¬ 
tion  of  cost  or  was  considering  cost  in  arriving  at 

884  the  $4  million  figure  it  comes  to. 

A.  They  were  not  considering  cost.  They  were 
considering  a  price  which  it  so  happened  National  conoid- 
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ered  to  be  its  cost.  What  they  came  out  with  National  re¬ 
ceived  nothing  but  its  cost,  and  that  is  all. 

Q.  Then  is  it  your  position  that  whether  or  not  the  $4 
million  figure  is  cost  is  dependent  upon  considerations  other 
than  the  method  by  which  the  $4  million  figure  was  ar¬ 
rived  at? 

The  Witness:  The  only  consideration  it  is  based  on  is 
the  fact  that  National  said  it  was  its  cost,  had  it  on  its  books 
that  way.  National  assigned  so  much  cost  to  this  property. 

Q.  Subsequent  to,  you  mean,  the  consummation  of  the 
transaction  between  National  and  Electric? 

A.  When  it  credited  its  investment  account. 

Q.  And  that  was  subsequent  to  the  consummation  of  the 
transaction  between  National  and  Electric? 

A.  I  don’t  know  whether  it  was  subsequent  to  it  or  simul¬ 
taneous  with  it. 

•  ••••*• 

885  Q.  Mr.  Goll,  in  giving  the  answer  which  was  just 
read,  when  you  said  “the  only  consideration”,  you 
meant  the  only  consideration  affecting  your  judgment? 

A.  That  is  right. 

Q.  Was  any  study  made,  any  investigation  made  by  Na¬ 
tional,  to  determine  what  its  cost  was? 

A.  I  don’t  know.  They  said  that  was  cost  and  that  is 
their  determination  of  cost.  That  is  what  he  allocated  to 
this  piece  of  property. 

Q.  When  you  say  “National  said  it  was  cost”,  what  was 
the  language  National  used  when  it  said  it  was  cost?  Where 
vras  that  language  used?  What  were  the  words? 

A.  It  is  my  interpretation  that  when  they  made  the  entry 
crediting  investment  account,  moving  that  amount  there¬ 
from,  recording  neither  profit  nor  loss,  that  is  the  indication 
that  National  considered  it  its  cost. 

Q.  That  is  a  journal  entry,  is  it? 

A.  As  I  recall  it,  it  is  a  cash  book  entry. 

Q.  Beg  your  pardon? 

A.  Cash  book  entry;  cash  was  involved. 

Q.  Have  you  seen  that  entry? 

A.  I  believe  I  saw  it  once. 


Presiding  Examiner:  Are  yon  not  any  clearer  than  tjhat? 
You  believe  you  saw  it  once. 

886  The  Witness:  I  went  through  the  records.  I  <}on’t 
recall  how  deeply  I  delved  into  some  of  these  things. 

•  •••••• 

891  Q.  Mr.  Goll,  earlier  in  your  testimony  on  cross 
examination  you  testified  to  a  total  of  $422,5^8.73 

being  an  amount  of  changes  in  the  determination  of  system 
cost  of  the  securities  covering  the  Arkansas  situation  jfrom 
the  previous  figure  of  $4,256,159.72  to  a  revised  figuije  of 
$4,678,758.45. 

I  would  like  to  ask  you  now  what  the  effect  of  that  change 
is  on  the  amount  you  have  had  previously  determined  as 
system  cost  of  plant. 

A.  It  would  have  no  change  in  the  system  cost  of  plant. 
That  change  applied  to  assets  acquired  other  than  plaht. 

Q.  Does  it  have  any  effect  on  the  excess  of  system  cost 
over  original  cost  of  plant  as  you  have  previously  deter¬ 
mined  it  and  set  it  forth  in  the  exhibits  which  you  testified 
to  in  your  direct  examination? 

A.  No,  sir. 

Q.  In  your  testimony  yesterday  you  indicated  that  sys¬ 
tem  cost  on  the  basis  of  your  revised  figure  of  $4,678,758.45 
as  of  April  1,  1922,  or  December  31,  1921,  and  on  the  basis 
of  Exhibits  63  and  64,  would  be  $9,300,824.79. 

Will  you  state  what  the  corresponding  figure  for  system 
cost  is  as  you  have  previously  determined  it  and  set  it  forth 
in  your  exhibits,  and  will  you  compare  those  two  figures  and 
reconcile  them? 

892  A.  The  figure  originally  was  not  $9,300,000  pat 

I  testified  to,  but  $9,003,824.79.  It  is  almost  impossi¬ 
ble  for  me,  sitting  here,  to  bring  that  figure  forward  to  the 
figure  I  used,  for  this  reason : - 

Q.  (Interposing:)  What  was  your  previous  figure? 

•  •••••• 

i 

i 

The  Witness:  $9,003,824.79.  I  made  no  previous  deter¬ 
mination  as  of  that  date  of  such  a  figure  to  arrive  at  what 
the  figure  was  at  the  date  that  I  used. 
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Q.  What  was  your  previous  determination  of  system  cost 
of  the  same  properties? 

A.  $11,030,636.79  as  of  October  31,  1926. 

Q.  Does  that  appear  in  the  company’s  response? 

A.  No,  sir.  It  appears  on  Exhibit  No.  50  for  identification 
in  this  proceeding. 

Q.  Is  that  the  figure  which  appears  in  the  second  column 
under  the  heading  “October  31,  1926”,  subheading 

893  “Arkansas  Central  Power  Company”,  opposite  the 
item  “Total  System  Cost”? 

A.  Yes,  sir. 

Q.  Now,  will  you  continue  the  statement  you  started  to 
make  in  response  to  the  additional  question  which  I  origin¬ 
ally  sought  to  ask,  and  that  is  that  you  explain  how  you 
would  compare  and  reconcile  the  $9  million  figure  and  the 
$11  million  figure? 

A.  The  only  difference  is  a  change  in  investments  of  the 
system  and  in  the  liabilities  situation  of  the  companies  from 
one  date  to  another. 

Q.  As  I  recalled  your  cross  examination  and  your  re¬ 
sponses  thereto,  you  have  stated  that  regardless  of  the  date 
as  of  which  system  cost  determination  is  made,  that  system 
cost,  when  properly  determined,  is  a  fixed  amount  which 
does  not  vary.  Is  that  correct? 

A.  As  of  a  date ;  yes,  sir. 

•  •••••• 

Q.  Can  there  be  more  than  one  system  cost  for  the  purpose 
of  determining  excess  of  recorded  cost  over  system  cost, 
depending  upon  the  date  used  ? 

A.  No,  sir. 

Q.  Then  you  should  be  able  to  reconcile  the  $11  million 
figure  with  the  $9  million  figure  unless  one  is  errone- 

894  ous,  should  you  not? 

A.  It  undoubtedly  can  be  done.  I  can’t  do  it  right 
offhand  here. 

•  •••••  i 

895  Q.  Have  you  ascertained,  in  response  to  questions 
which  were  put  to  you  on  page  803  of  the  transcript. 


line  23,  what  years  of  accounts  of  the  Little  Rock  Railway 
and  Electric  Company  were  audited  by  outside  auditors? 

A.  I  don’t  think  I  can  ascertain  that.  From  memory  I 
would  say  offhand  that  during  the  period  of  ownership  by 
National  they  undoubtedly  were  audited  by  Electric  Bond 
and  Share  Company  auditors.  I  found  nothing  to  indicate 
who  audited  them  prior  to  that  time. 

'  | 

•  «  •  «  •  «  #  I 

I 

Q.  My  question  was  if  you  would  ascertain  the  years  for 
which  they  had  been  audited  by  independent  accountants. 

•  •••••• 


The  Witness :  That  is  right.  From  memory 
896  him  what  I  thought. 

Q.  Then  so  far  as  your  recollection  goes,  they  were 
audited  by  independent  accountants.  Is  that  correct  ? 
Q.  Can  you  answer  my  last  question  ? 


I  told 


i 

nWer 


The  Witness :  That  is  right. 

Q.  Is  it  possible  for  you  to  ascertain  further,  from!  the 
company’s  records  or  from  the  records  of  Ebasco,  or  other 
companies  to  which  you  have  access,  what  the  answer  td  the 
question  which  I  put  would  be? 

A.  I  do  not  believe  so. 

Q.  Will  you  find  out  if  you  can? 

A.  Mr.  Wahrenbrock,  let  me  answer  you  this  way  and  we 
will  get  the  question  finished :  I  am  rather  certain  that  they 
were  not  audited  by  anyone  outside  of  the  system  during 
the  time  that  it  was  owned  by  the  system.  I  cannot  tell  you 
what  years  prior  to  their  ownership  they  were  audited  by 
anyone  else. 

Q.  I  am  not  interested  in  obtaining  the  information 
897  for  any  years  prior  to  system  ownership. 

At  page  825  of  the  transcript  we  asked  aboht  a 
balance  sheet  for  the  Little  Rock  Railway  and  Electric  Com¬ 
pany  as  of  March  31, 1923.  Have  you  been  able  to  ascertain 
and  obtain  a  copy  of  that  balance  sheet? 

A.  It  was  furnished  to  the  staff  yesterday. 
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Q.  And  that  has  been  handed  to  the  staff? 

A.  Yes,  sir. 

Q.  I  am  glad  to  have  the  record  show  that. 

I  direct  your  attention,  Mr.  Goll,  to  your  Exhibit  No.  50 
for  identification,  page  3  thereof,  which  is  entitled,  “Cost  to 
Electric  Power  and  Light  Corporation  of  Properties  Con¬ 
veyed  to  Arkansas  Power  and  Light  Company”,  and  par¬ 
ticularly  to  the  second  column  under  the  heading  “Arkansas 
Central  Power  Company”,  the  last  item  in  that  column, 
$300,000  opposite  the  subheading  “Difference  Between 
Principal  Amount  of  Bonds  Issued  by  Arkansas  Central 
Power  Company  and  Proceeds  Received  Upon  Sale  Thereof 
by  National  Power  and  Light  Company”,  and  ask  you 
whether  there  was  not  also  an  amount  of  $150,000  repre¬ 
senting  preferred  stock  discount  which  should  be  treated  as 
the  $300,000  was  treated? 

A.  No,  I  don’t  think  so. 

Q.  I  refer  you  to  item  C,  Appendix  1  thereto,  page  33, 
that  being  part  of  the  company’s  response,  and  particularly 
to  the  second  paragraph  on  that  page  in  which  the 
898  statement  is  made  “Included  in  their  excess  is  an 
amount  of  $450,000  made  up  of  discount  on  Arkansas 
Central  Power  Company  bonds  in  the  amount  of  $300,000, 
and  discount  on  preferred  stock  in  the  amount  of  $150,000, 
which  was  not  eliminated  in  the  consolidation  and  which 
therefore  remains  in  the  plant  account  as  excess  over  system 
cost  and  has  been  classified  in  Account  107”,  and  ask  you 
whether  the  amount  of  $150,000  there  referred  to  is  not  this 
same  preferred  stock  discount  which  I  have  previously  re¬ 
ferred  to. 

A.  I  believe  it  is. 

Q.  Does  not  that  passage  which  I  have  read  from  the  re¬ 
sponse  of  the  company  indicate  that  the  company  has  treated 
the  $150,000  preferred  stock  discount  in  the  same  manner  in 
which  they  have  treated  the  $300,000  item  ? 

A.  Yes,  sir. 

Q.  Now,  will  you  explain,  in  the  light  of  that  statement, 
and  in  the  light  of  that  position  taken  in  the  company’s  re¬ 
sponse,  why  you  now  say  that  the  $150,000  should  not  be 
treated  in  the  same  way. 

A.  I  think  possibly  the  $300,000  should  not,  either.  It 
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depends  upon  the  day  that  you  determined  system  cost. 
If  you  determine  system  cost  as  of  the  day  the  new  company 
is  created,  there  arises  an  excess.  That  excess  includes  all 
of  the  excess  that  is  there  at  the  particular  moment. 

If  the  parent  at  some  future  date  sells  some  securi- 

899  ties  and  suffers  a  discount,  the  new  company  does  not 
suffer  that  discount  at  that  time.  It  is  in  whatever 

excess  there  might  have  been. 

Q.  Do  I  understand  your  answer  to  be  that  the  aniount 
which  is  determined  to  be  system  cost  for  the  properties 
which  were  put  into  Arkansas  Power  and  Light  Company 
from  Arkansas  Central  will  vary,  depending  upon  the 
method  of  determination  of  system  cost  or  the  date  ^s  of 
which  system  cost  is  determined? 

A.  No,  sir,  that  is  not  my  answer  at  all.  My  answer|  was 
this :  When  the  new  company  was  formed,  it  issued  certain 
securities  to  its  parent  for  the  properties  which  it  acquired. 
Those  properties  had  a  certain  system  cost.  If  there  was 
an  excess  in  the  plant  account  over  that  system  cost,  it  wjould 
include  any  discount  which  would  apply  to  those  securities, 
and  it  would  be  included  in  that  excess  as  of  the  specific  jdate 
if  there  was  an  excess. 

Q.  Are  the  amounts  of  $150,000  preferred  stock  discount 
and  the  amount  of  $300,000  bond  discount  financing  cos^s  or 
plant  costs? 

A.  They  are  financing  costs. 

Q.  Is  it  your  position  that  such  financing  costs  should  be 
capitalized  in  plant  account  ? 

A.  No,  sir. 

Q.  Isn’t  that  the  effect  of  including,  wouldn’t  that 

900  be  the  effect  of  including  the  $300,000  and  the  $150,000 
in  system  cost  ? 

A.  They  are  not  included  in  system  cost  in  my  example 
to  you,  sir.  I  said  that  if  you  take  the  new  company,  com¬ 
pany  which  issued  the  securities,  as  of  the  date  of  its  forma¬ 
tion  and  it  has  a  certain  plant  account,  and  you  subtract  from 
the  plant  account  the  system  cost  thereof,  there  is  an  excess. 
That  excess  includes  any  financing  cost  which  may  have  feeen 
capitalized  as  of  that  day. 

901  Q.  Is  it  your  position  that  the  inclusion  of  the 
$300,000  on  page  3  of  Exhibit  50  for  identification  and 
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the  exclusion  of  the  $150,000  preferred  stock  discount  has 
no  effect  on  system  cost  so  far  as  the  inclusion  or  exclusion 
of  one  or  the  other  of  those  items  from  system  cost  is  con¬ 
cerned  ? 

A.  That  is  not  my  position.  They  both  represent  adjust¬ 
ments  applied  by  others,  one  by  the  Federal  Power  Commis¬ 
sion  and  a  reversal  by  the  Department  of  Public  Utilities  of 
the  State  of  Arkansas.  I  have  set  the  $300,000  out  sepa¬ 
rately  and  labeled  it. 

Q.  I  believe  you  spoke  of  the  Federal  Power  Commission 
applying  it? 

A.  Yes,  sir. 

Q.  Would  you  state  what  you  mean? 

A.  In  the  original  response,  the  first  page  of  Appendix  A, 
or  page  3  thereof,  the  two  figures  are  set  out  separately 
and  there  are  adjustments  applied  there  by  the  Federal 
Power  Commission  Examiner. 

Q.  You  mean  that  the  adjustments  there  referred  to  are 
adjustments  made  by  staff  accountants,  do  you? 

A.  No,  sir,  it  was  a  Federal  Power  Commission  Examiner 
who  was  at  New  York  and  purportedly  checked  the  system 
costs. 

Q.  Who  are  you  talking  about? 

A.  Mr.  J.  J.  O’Niell. 

Q.  When? 

902  A.  1943. 

Q.  When  did  he  do  that?  In  what  kind  of  a  pro¬ 
ceeding? 

A.  He  came  over  to  check  the  system  cost.  That  is  the 
only  time  I  met  him.  He  told  me  that  is  what  he  was  going 
to  do  and  I  gave  him  those  studies. 

Q.  That  is  what  you  mean  by  action  of  the  Federal  Power 
Commission? 

A.  I  didn’t  say  any  action.  I  said  he  applied  the  ad¬ 
justments. 

Q.  That  is  what  you  meant  when  you  said  the  Federal 
Power  Commission  had  done  something.  Is  that  right? 

A.  I  didn’t  say  they  did  anything.  I  said  the  Examiner 
did  it. 

Q.  Regardless  of  what  you  said,  you  mean  that  Mr. 
O’Niell  in  some  conversations — with  whom? 


A.  With  me. 

Q.  — with  you,  said  that  is  what  he  was  going  to  do!? 

A.  Yes,  sir.  In  fact  we  agreed  to  do  it. 

Q.  And  I  understand  that  you  do  not  mean  to  sajI-  that 
the  Commission  has  by  any  action  they  have  taken  done!  that. 
A.  That  was  not  my  inference,  no,  sir.  j 

Mr.  Young:  He  didn’t  say  that. 

The  Witness :  I  didn ’t  say  that. 

I 

•  •  •  •  •  •  #  ] 

2901  Direct  examination.  j 

| 

By  Mr.  Purdue: 

Q.  Mr.  Goll,  as  I  recall  your  testimony,  you  have  been 
employed  by  the  Electric  Bond  and  Share  organization  Isince 
1920.  ' 

A.  Yes,  sir. 

Q.  Have  you  been  connected  all  that  time  with  the  New 
York  office  of  Electric  Bond  and  Share? 

A.  Yes,  sir.  i 

Q.  I  believe  you  further  testified  that  during  this  period 
of  employment  you  have  had  an  opportunity  to  acquaint 
yourself  with  the  history  of  Arkansas  Power  and  H»ight 
Company,  and  its  predecessor  companies? 

A.  Yes,  sir. 

Q.  Did  you  prepare  Exhibit  A  to  Appendix  I  of  Item  C, 
Item  C  being  the  response  to  the  order  to  show  cause? 

A.  I  either  prepared  it  personally  or  supervised  its 
preparation. 

2902  Q.  Directing  your  attention  to  Schedule  No.  23  of 
Appendix  A,  which  is  entitled  ‘  ‘  Electric  Powerj  and 

Light  Corporation  Cost  of  Miscellaneous  Investigations 
Applicable  to  Possible  Future  Property  Acquisitions  in 
Arkansas”,  and  listing  the  following  towns :  Augusta,  Beebe, 
Carlisle,  Conway,  Des  Arc,  Harrisburg,  and  Newport,  can 
you  tell  me  when  the  investigations  there  referred  to  were 
made? 

A.  No,  I  couldn’t  tell  you  that. 

Q.  Well,  are  you  able  to  say  whether  or  not  the  investiga¬ 
tions  occurred  before  July  of  1925,  which  the  evidence  sljows 
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was  the  month  when  the  properties  of  Southern  Power  and 
Light  Company  were  sold  to  Electric  Power  and  Light  Cor¬ 
poration  ? 

A.  They  may  have.  I  couldn ’t  tell  you  from  what  I  have 
here. 

Q.  Taking  it  up  a  little  more  specifically,  you  will  note 
that  two  of  the  towns  listed  are  Carlisle  and  Newport. 

A.  Yes,  sir. 

Q.  Now,  those  two  properties  were  amongst  the  electric 
utility  properties  acquired  from  the  Couch  interests  in  July 
of  1925,  were  they  not? 

A.  Yes,  sir. 

Q.  And  now  manifestly  there  would  not  have  been  any 
need  for  National  to  have  been  conducting  an  investigation 
of  those  towns  after  they  came  into  the  Bond  and  Share 
system? 

2903  A.  No,  that  is  right.  My  notes  show  they  were 
acquired  by  Arkansas  Light  and  Power  Company. 
I  don’t  know  when. 

Q.  So  you  would  say  from  that,  would  you  not,  that  these 
investigations  took  place  before  the  Couch  properties  were 
acquired  by  Mr.  Mitchell ’s  company  ? 

•  ••*••• 


The  Witness :  I  would  assume  they  were,  yes. 

•  ••*••• 

Q.  Now,  would  you  please,  Mr.  Goll,  make  a  check  on  that 
point  when  you  go  back  to  New  York,  as  to  the  time  those 
investigations  were  made  ? 

Q.  Are  you  familiar  enough  with  the  geography  of  Ar¬ 
kansas  to  be  able  to  say  if  Augusta,  Beebe,  Conway,  and 
Des  Arc  are  not  all  located  in  the  general  vicinity  of  Searcy? 

•  •  *  •  •  •  • 

2904  The  Witness:  I  am  not  that  familiar  with  the 
geography,  no,  sir. 

•  •••••• 
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Q.  I  take  it  that  at  the  time  of  these  investigations  the 
Electric  Bond  and  Share  system  was  desirous  of  acquiring 
the  towns  listed  in  Schedule  No.  23? 

A.  I  assume  they  were  interested. 

Q.  Now,  assuming,  subject  to  your  check,  that  these  in¬ 
vestigations  were  made  before  the  time  that  the  (pouch 
properties  were  acquired  by  the  Mitchell'  group,  were  you 
aware  that  at  that  time  Arkansas  Light  and  Power  Coniipany 
was  also  desirous  of  acquiring  those  properties? 

A.  I  have  no  knowledge  of  their  desire  at  all,  Mr. 
2905  Purdue. 

Q.  You  did  know,  did  you  not,  that  Arkansas  Light 
and  Power  Company  was  expanding  and  contemplating 
further  expansion  in  the  general  area  of  those  towns? 

A.  I  did  not  know  it. 

Q.  In  purchasing  the  properties  of  Southern  Powejr  and 
Light  Company,  or  the  Couch  properties — whatever  term 
one  cares  to  use — Electric  Power  and  Light  Corporation 
gave  major  consideration,  did  it  not,  to  the  future  earning 
power  of  the  properties  it  was  acquiring? 

•  •*•••• 

The  Witness :  Let  me  understand  what  you  mean,  at  the 
time  he  was  buying  them? 

Mr.  Purdue:  Yes. 

The  Witness :  I  assume  they  were  buying  for  future  pros¬ 
perity. 


#•••••• 

2906  Q.  Now,  as  a  matter  of  fact,  in  those  days,  ik  the 
1920 ’s,  in  particular  the  year  1925,  people  just  didn’t 

go  out  and  buy  property  without  taking  into  consideration 
its  future,  that  is  correct,  is  it  not? 

•  •••••• 

2907  Q.  I  will  amend  that  question  by  making  it  piore 
particular,  and  by  stating  electric  utility  property  in 

the  State  of  Arkansas,  and  incorporating  that  feature!  into 
the  question. 


I 
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A.  Well,  I  should  imagine  anyone  who  bought  any  prop¬ 
erty  in  any  State  would  be  interested  in  its  future. 

Presiding  Examiner :  The  question  is,  Do  you  know  what 
the  people  in  Arkansas  had  in  their  minds  in  1925  when  they 
were  buying  this  property? 

Mr.  Purdue :  Or  what  the  people  had  in  mind  when  they 
were  buying  that  property  in  Arkansas,  Mr.  Examiner. 

Presiding  Examiner:  In  1925. 

Mr.  Purdue :  In  1925,  and  in  particular  the  Mitchell  group. 

Presiding  Examiner :  Do  you  know  that  ? 

The  Witness:  I  wouldn’t  know. 

Q.  You  testified,  did  you  not,  before  the  Arkansas  Depart¬ 
ment  of  Public  Utilities  in  the  matter  of  the  general  in¬ 
vestigation  on  the  motion  of  the  Department  of  Electric 
Operations  of  Arkansas  Power  and  Light  Company,  Docket 
No.  225,  in  1944? 

2908  A.  Yes. 

Presiding  Examiner :  Are  you  going  to  use  that  testimony 
to  contradict  something  he  is  testifying  now? 

Mr.  Purdue :  Mr.  Examiner,  as  an  admission  on  the  part 
of  the  witness.  That  is  the  purpose  of  it. 

Presiding  Examiner:  He  is  your  witness. 

Mr.  Purdue:  And  he  is  also  an  official  of  the  Bond  and 
Share  Company. 

Mr.  Young :  No. 

The  Witness :  No. 

Mr.  Young :  He  is  not. 

Presiding  Examiner:  He  is  an  employee  maybe,  but  I 
don ’t  think  he  is  an  official. 

Q.  Reading  from  page  450  of  that  transcript,  did  you 
testify  as  follows,  referring  to  the  acquisition  by  Electric 
Power  and  Light  Corporation  of  the  properties  of  Southern 
Power  and  Light  Company,  in  Arkansas,  Mississippi,  and 
Louisiana : 


•  •••••• 

2909  “We  are  trying  to  determine  what  some  gentle¬ 
men  many  years  ago  paid  for  three  individual 
properties.  I  know  in  those  days  that  people  just  didn’t 
go  out  and  buy  property  without  taking  into  considera- 
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tion  its  future.  For  that  reason  I  would  say  that  the 
balance  sheet,  supported  by  the  future  development  of 
the  company,  would  give  you  an  idea  of  what  was  in 
the  mind  of  those  people.” 

s 

Was  that  your  testimony? 

The  Witness :  That  is  right. 

Q.  And  it  is  true,  of  course? 

A.  That  was  my  opinion,  of  course.  I  just  said  it  was. 
It  is  the  same  answer  I  gave  you  to  a  question  a  few  minutes 
ago.  It  didn’t  change  any.  It  hasn’t  changed  any.  The 
language  may  have  been  a  little  different. 

•  *••••• 

2910  Q.  Now,  there  are  a  few  details  that  I  would  ap¬ 
preciate  it  if  you  would  help  me  on,  if  you  are  able. 

The  first  thing  is  relative  to  the  purchase  price  of  Derails 
Bluff.  In  just  a  moment  I  will  turn  to  the  schedule  in!  Ex¬ 
hibit  A,  to  Appendix  I  of  Item  C,  wherein  certain  informa¬ 
tion  is  given  relative  to  DeValls  Bluff. 

Turning  to  page  one  of  Schedule  18, 1  note  that  the  prin¬ 
cipal  amount  of  expenses  incurred  in  connection  with 

2911  the  acquisition  of  property  at  DeValls  Bluff,  is  sjated 
to  be  $15,915.53,  that  being  the  first  figure  in  the  first 

column  of  figures. 

Would  you  say  that  the  purchase  price  was  $15,000  even 
and  the  $915.53  incidental  expenses? 

A.  The  records  of  National  Power  and  Light  Company, 
from  which  that  figure  was  taken,  do  not  show  such  detail, 
Mr.  Purdue. 

Q.  Yes! 

A.  Normally,  lie  received  advances  and  accounted  for 
them  in  a  lump  sum  manner,  as  shown  here.  It  is  quite 
possible  the  purchase  price  was  fifteen,  and  the  balance  inci¬ 
dental  expenses. 

Q.  When  you  say  “fifteen”,  Mr.  Goll,  do  you  paean 
$15,000? 

A.  Yes,  sir,  that  is  what  I  mean.  It  is  quite  possibl^  the 
purchase  price  was  $15,000. 


I 
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2912  Q.  Turning,  please,  to  Schedule  15  of  the  same 
exhibit,  what  would  you  say  was  the  purchase  price 

of  Lonoke? 

A.  As  far  as  I  know  and  as  far  as  the  records  of  National 
show,  it  was  $25,517.70. 

Q.  Would  you  say  that  the  purchase  price  was  $25,000 
even - 

Mr.  Young:  He  said  as  far  as  he  knew  and  as  far  as  the 
record  shows  it  was  that  figure. 

Mr.  Purdue:  Well,  now,  I  am  asking  him  if  the  purchase 
price  in  his  judgment  was  not  $25,000  even,  and  the  addi¬ 
tional  amount  consisted  of  additional  expenses. 

The  Witness:  I  don’t  know,  but  it  is  quite  possible  that 
would  be  true. 

Q.  Now,  turning  to  Schedule  16,  what  would  you  say  was 
the  purchase  price  of  Hazen? 

A.  The  records  of  National  Power  and  Light  Company 
show  there  was  $18,813.68. 

Q.  Is  the  figure  of  $813.68  possibly  incidental  expenses 
and  purchase  price  proper  $18,000  even? 

The  Witness:  Proper? 

2913  Q.  That  is  what  I  said. 

A.  That  is  what  I  understood  you  to  say.  I  couldn’t 
answer  the  question  in  that  form.  I  couldn’t  say  $18,000 
was  the  proper  purchase  price. 

Q.  That  isn’t  what  I  meant.  Is  it  not  likely  that  the  pur¬ 
chase  price  was  $18,000  even,  and  the  figure  of  $813.68  addi¬ 
tional  expenses? 

A.  That  may  possibly  be  true,  yes,  sir. 

Q.  And  it  is  your  best  judgment  that  that  is  the  case,  is 
it  not? 


•  •••••• 


The  Witness :  Not  in  my  judgment.  I  said  possibly  so. 
Presiding  Examiner:  He  says  he  doesn’t  know. 
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